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ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  ERRORS 


OP  THE 


STATE  OF  CONNECTICUT. 

COUNTIES  OP  NEW  LONDON  AND  WINDHAM. 

MAECH  TERM,  1870. 

Present, 
Park,  Carpenter,  Phelps  and  Loomis,  Js.* 


Nathaniel  L.  Lester  vs.  Charles  H.  Kinnb  and  another. 

The  respondent  authorized  an  agent  to  negotiate  for  the  sale  of  certain  lands 
belonging  to  him,  among  which  was  a  lot  known  as  the  Potter  lot,  and  to  sell 
the  same  on  his  consent.  The  agent  agreed  by  parol  to  sell  the  lands,  inclnd- 
ing  the  Potter  lot,  and  the  respondent  received  the  money  for  the  same,  and 
held  the  same  when,  some  time  after,  a  demand  was  made  upon  him  by  the 
purchaser  for  a  conveyance  of  the  Potter  lot,  and  still  retained  the  same.  The 
respondent  however  did  not  know  at  the  time  he  received  the  money  that  the 
Potter  lot  was  included  by  the  agent  in  the  sale ;  and  on  the  trial  denied  that 
it  was  so  included  except  upon  certain  conditions  not  complied  with  by  the 
petitioner.  Held  that  the  agreement  of  the  agent  for  the  sale  of  the  Potter  lot 
was  neither  authorized  nor  ratified. 

Held  also  that  the  payment  of  the  money  to  the  respondent  was  not  such  a  part 
performance  as  to  take  the  rase  out  of  the  statute  of  frauds. 

Judges  Phelps  and  Loomis  of  the  Superior  Court  were  called  in  to  take  the 
places  of  Judge  Hinxan,  deceased,  and  Judge  Butler  who  was  ill. 


I  37       9 
76       6 
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10       NEW  LONDON  AND  WINDHAM. 

Ix28ter  r.  Kinnc. 

Where  a  decree  required  the  respondent  to  execute  a  conveyance  to  the  petitioner 
or  to  such  person  as  he  should  designate,  and  the  agreement  found  by  the  court 
was  that  the  respondent  should  convey  to  one  L,  whose  relation  to  the  peti- 
tioner did  not  appear,  it  was  held  that  the  decree  was  erroneous. 

A  petitioner  in  cqnity  must  have  some  legal  or  benefkHal  interest  in  the  subject  of 
controversy  involved  in  the  suit,  and  which  may  be  affected  by  the  decree. 

Bill  in  equity  to  compel  the  conveyance  of  certain  real 
estate,  brought  to  the  Superior  Court  in  New  London  county 
and  tried  before  JUinor,  J.  The  court  made  the  following 
finding  of  facts : 

On  the  10th  day  of  September,  1866,  the  legal  title  to  one 
of  two  tracts  of  land  described  in  the  petition  was  in  the 
respondent  Kinne,  and  an  undivided  half  of  the  equitable 
title,  and  the  other  half  of  the  equitable  title  was  in  Coon, 
the  other  respondent ;  and  at  the  same  time  Kinne  and  Coon 
were  the  owners  in  fee  of  the  other  parcel  of  land  called  the 
"Potter  Lot,"  which  is  about  a  mile  distant  from  the  first 
described  tract,  and  is  flooded  by  reason  of  a  dam  erected  by 
the  Griswold  Paper  Company  on  the  first  mentioned  tract 

Previously  to  the  1st  day  of  October,  1866,  certain  persons, 
and  among  them  the  petitioner,  who  subsequently  composed 
the  stockholders  of  the  Griswold  Paper  Company,  were  de- 
sirous of  organizing  the  company,  and  were  ready  to  do  so 
if  the  premises  in  question  could  be  purchased ;  and  to  ascer- 
tain whether  the  same  could  be  purchased  the  petitioner 
entered  into  negotiation  with  the  respondent  Kinne. 

About  the  Ist  of  October,  1866,  the  petitioner  made  an 
oral  agreement  with  Kinne,  for  the  purchase  of  both  parcels 
of  land  for  the  sum  of  $7,338,  the  first  parcel  in  fee,  and  the 
right  of  flowage  of  a  certain  portion  of  the  Potter  lot  to  be 
conveyed  to  the  Griswold  Paper  Company,  if  the  company 
should  thereafter  be  organized,  and  when  organized,  and  the 
fee  of  the  Potter  lot,  subject  to  such  right  of  flowage,  to  be 
conveyed  to  Nathan  B.  Lillibridge,  the  value  of  which  was 
about  $100,  upon  the  payment  by  the  petitioner  of  the  ex- 
penses and  the  cost  of  the  revenue  stamp  for  the  deed  to 
Lillibridge ;  and  Kinne  then  agreed  by  parol  with  tlie  peti- 
tioner to  convey  in  fee  simple  the  first  descril>ed  trod,  nwl^ 
also  the  right  of  flowage  of  a  certain  portion  of  the  i\;ticr 


Digitized  by  VjOOQIC 


HAAOE  TERM,  1670.  11 

•LMter  o.  Khine. 

lot  to  the  Griswold  Paper  Compauy,  if  and  when  the  company 
should  be  organized,  and  to  con^x}y  the  fee  of  the  Potter  lot, 
subject  to  the  light  of  flowagc,  to  Lillibridge,  the  petitioner 
to  pay  the  expenses,  upon  the  payment  of  $T,8S3. 

Afterwards  the  Griswold  Paper  Company  was  organized, 
and  in  pursuance  of  the  agreement,  and  in  part  performance 
of  the  same,  Kinne  conveyed  to  them  by  a  sufficient  deed, 
dated  Oct.  20th,  1866,  the  first  mentioned  tract,  and  both 
Eanne  and  Coon,  pursuant  to  the  contract,  and  in  part  per- 
formance of  the  same,  by  a  sufficient  deed,  dated  Oct.  31, 
1866,  conveyed  the  right  of  flowage  of  a  certain  portion  of 
the  Potter  lot  to  the  company,  and  the  company  paid  the 
respondents  the  sum  of  $7,333. 

The  company  immediately  thereafter  entered  into  possess- 
ion of  the  first  mentioned  tract  and  erected  thereon  a  dam 
and  suitable  buildings  to  carry  on  the  manufacture  of  paper, 
by  means  of  which  dam  the  water  was  thrown  back  upon  and 
flowed  the  Potter  lot.  Kinne  resided  at  Voluntown,  near 
the  premises,  and  Coon  at  Norwich,  some  distance  therefrom. 
The  final  meeting  of  tlie  parties  to  make  arrangements  for 
the  execution  of  the  deeds,  and  the  payment  of  the  87,333, 
was  at  Norwich.  Both  the  petitioner  and  Bjnnc  were  present. 
Coon  was  not  present,  but  he  and  Kinne  had  interviews  at 
the  time  about  the  matter,  and  the  petitioner  supjxjsed  that 
Kinne  was  fully  authorized  by  Coon  to  make  the  agreement 
to  convey  the  premises.  Both  Kinne  and  Coon  refuse  to  con- 
vey the  fee  of  the  Potter  lot,  subject  to  the  right  of  flowage, 
to  Lillibridge. 

The  petitioner  caused  a  proper  deed  to  be  prepared  and 
tendered  the  same  to  Coon  for  execution,  about  a  month  before 
the  service  of  the  present  petition,  up  to  which  time  Coon 
had  no  knowledge,  and  did  not  suppose  that  the  sale  by  Kinne 
included  the  fee  of  the  Potter  lot,  and  Coon  refused  to  exe- 
cute the  same.  Afterwards  and  before  the  service  of  the 
petition,  the  petitioner  caused  the  deed  to  be  presented  to 
Kinne  for  execution,  who  refused  to  execute  the  same,  claim- 
ing, as  the  respondents  also  contended  on  the  trial,  tliat  the 
Potter  lot  was  not  to  be  included  in  the  sale  except  upon  cer- 
tain other  conditions  not  performed  by  the  petitioner. 
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It  appeared  fi-om  the  evidence,  and  the  court  found,  that 
Coon  authorized  Kinne  to  negotiate  for  the  sale  of  the  prem- 
ises, and  to  sell  the  same  on  his,  Coon'^s,  consent,  and  that 
Coon  never  expressly  authorized  him  to  sell  the  fee  of  the 
Potter  lot,  nor  in  any  way  authorized  the  sale,  or  assented  to 
the  same,  unless  liis  authority  and  assent  were  to  be  inferred 
from  the  foregoing  facts,  and  particularly  from  the  following 
further  facts,  which  the  court  found :  that  Coon  resided  at 
Norwich,  where  the  final  arrangements  for  the  sale  were  made, 
and  at  that  time  had  interviews  with  Kinne ;  that  the  peti- 
tioner thought  when  making  the  agreement  that  Kinne  had 
full  authority  from  Coon  to  make  the  same ;  and  that  Coon 
conveyed  a  portion  ot  the  premises  and  received  his  pay  not  only 
for  the  portion  thus  conveyed  but  also  for  the  fee  of  the  Pot- 
ter lot,  and  had  the  same  in  his  hands  when  the  deed  was 
tendered  to  him  for  execution,  and  still  had  the  same  in  liiB 
hands. 

Tlic  court  passed  a  decree  for  a  specific  i>erformance  by  the 
respondents,  ordering  them,  under  a  penalty, "  to  execute  and 
deliver  to  the  petitioner,  or  to  whom  he  may  designate,  a  deed 
which  shall  convey  all  their  interest  in  the  land  described  in 
the  aforesaid  agreement,  known  as  the  Potter  lot,  conveying 
the  same  free  of  all  incumbrances  except  the  right  of  flowage 
heretofore  conveyed  by  them  to  the  Griswold  Paper  Company." 

The  respondents  brought  the  record  before  this  court  by  a 
motion  in  error. 

Holbrook  and  Lucas j  for  the  plaintiffs  in  error. 

Wait  and  Botles,  for  the  defendant  in  error. 

LooMis,  J.  The  decree  of  the  court  in  this  case  enforces 
the  specific  performance  of  a  parol  conti'act  for  the  sale  and 
conveyance  of  the  fee  of  certain  land  described  in  the  record 
as  the  "Potter  Lot." 

We  consider  the  decree  erroneous,  for  the  following  rea- 
sons. 

1.  It  compels  Coon,  one  of  the  respondents,  to  perform 
an  agreement  which  he  neither  made  nor  authorized  to  be 
made. 
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It  was  claimed  by  the  petitioner  that  Coon  made  the  agree- 
ment through  Kinne,  the  other  respondent,  who  acted  as  his 
agent.  If  Kinne  had  any  authority  from  Coon  to  make  an 
agreement  in  his  behalf,  it  must  be  derived  from  the  following 
facts  as  found  by  the  court :  "It  appeared  from  the  evidence, 
and  is  found,  that  said  Coon  authorized  Kinne  to  negotiate  for 
the  sale  of  said  premises,  and  to  sell  the  same  on  his,  said 
Coon's  consent,  and  that  the  said  Coon  never  expressly  au- 
thorized him  to  sell  the  fee  oi  said  Potter  lot,  nor  has  said 
Coon  ever  authorized  said  sale  ot  the  fee  of  said  Potter  lot, 
or  assented  to  the  same,  unless  his  authority  and  assent  may 
be  inferred  from  the  foregoing  facts,  and  particularly  from 
the  following :  that  said  Coon  resided  at  Norwich,  where  the 
final  arrangements  of  said  sale  were  made,  and  at  that  time 
had  interviews  with  said  Kinne  ;  that  the  petitioner  thought, 
when  making  said  agreement,  that  said  Kinne  had  full  power 
and  authority  from  said  Coon  to  make  the  same ;  that  said 
Coon  has  conveyed  a  portion  of  said  premises  and  has  received 
his  pay,  not  only  for  that  conveyance,  but  also  for  the  fee  of 
said  Potter  lot,  and  had  the  same  in  his  hands  when  said 
deed  was  tendered  to  him  for  execution,  and  still  has  the  same 
in  his  hands." 

It  seems  from  the  above  that  the  only  authority  in  fact 
given  by  Coon  to  Kinne  was  to  negotiate  for  the  sale  of  the 
land  in  question,  but  not  to  sell  except  upon  Coon's  consenty 
to  be  given  after  Kinne,  by  such  negotiation,  should  have 
ascertained  the  terms  upon  which  such  sale  could  be  made. 
If  any  other  authority  was  given,  it  must  be  inferred  and  im- 
plied from  the  facts  stated,  but  none  of  the  facts  referred  to 
have  any  particular  significance  upon  the  question  of  agency, 
except  the  stat^Baent  "  that  said  Coon  has  conveyed  a  portion 
of  said  premises,  and  has  received  his  pay  not  only  for  that 
conveyance,  but  also  for  the  fee  of  said  Potter  lot,  and  had 
the  same  in  his  hands  when  said  deed  was  tendered  to  him 
for  execution.''  This  fact  would  doubtless  amount  to  a  full 
ratification  and  adoption  of  the  act  of  Kinne  in  making  the 
sale,  and  would  be  conclusive  upon  Coon,  provided  only  that 
the  latter  had  previous  knowledge  of  the  material  facts  of 
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the  transaction.  But  the  court  finds  expressly,  that  "  until 
within  a  month  previous  to  the  service  of  the  petition  Coon 
had  no  knowledge,  and  did  not  suppose,  that  the  sale  by  Kinne 
included  the  fee  of  the  Potter  lot."  The  whole  foundation 
for  any  agency  by  subsequent  ratification  is  thus  utterly 
taken  away,  and  it  is  clear  that  there  was  no  authority,  ex- 
press or  implied,  in  Eanne,  to  include  the  fee  of  the  Potter 
lot  in  the  ssde.  Coon  in  giving  a  deed  of  the  right  of  flowage 
to  the  Oriswold  Paper  Company,  and  in  receiving  his  portion 
of  the  money,  had  no  knowledge,  nor  suspicion  even,  tnat 
the  sale  by  Kinne  included  the  fee  of  the  Potter  lot,  and  he 
was  not  so  informed  till  about  five  months  after  the  transac- 
tion. He  had  executed  the  agreement  in  every  particular, 
just  as  he  understood  it,  and  had  received  the  money  belong- 
ing to  him  for  what  he  had  actually  conveyed. 

2.  The  foregoing  facts  not  only  show  that  there  was  no 
agreement  made  by  Coon,  but  also  show  that  if  a  parol  agree- 
ment had  been  made  there  could  not  have  been  any  such  part 
execution  of  the  contract  as  would  deliver  the  case  from  the 
statute  of  frauds. 

The  acts  done  in  part  performance,  in  order  to  take  the 
case  out  of  the  statute,  must  be  such  as  are  necessarily  to  be 
imputed  to  the  agreement,  and  should  be  done  solely  with  a 
view  to  the  identical  agreement  being  performed  that  is  sought 
to  be  enforced.  The  acts  of  Coon  therefore  could  have  no 
effect  as  part  performance  beyond  the  terms  of  the  agreement 
as  he  made  and  understood  it. 

3.  The  decree  also  is  erroneous  in  that  it  seeks  to  enforce 
a  contract  essentially  different  in  its  terms  from  the  contract 
proved  in  evidence. 

The  decree  requires  the  respondents  "to  execute  and 
deliver  to  the  petitioner,  or  to  whom  he  may  designate,  a 
deed  which  shall  convey  all  their  interest  in  the  laud  de- 
scribed in  the  aforesaid  agreement,  which  was  purchased  by 
them  of  Elisha  Potter,  and  known  as  the  Potter  lot,  convey- 
ing the  same  free  of  all  incumbrances,  except  the  right  of 
flowage  heretofore  conveyed  Dy  them  to  the  Griswold  Pa]^)er 
Company." 


Digitized  by  VjOOQIC 


MAIIOH  TEfilf ,  IdTO.  15 

Lester  v.  Ebui». 

The  agreement  which  the  court  finds  the  respondents  made, 
was  "  to  convey  the  fee  of  the  Potter  lot,  subject  to  the  right 
of  flowage,  to  Nathan  B.  Lillibridge."  There  is  no  provision 
whereby  the  petitioner,  or  any  person  by  him  designated,  can 
obtain  the  title  from  the  respondents.  It  is  a  conveyance  to 
Lillibridge  and  to  no  one  else.  The  agreement  therefore,  as 
actually  made,  instead  of  being  enforced  specifically  by  the 
decree,  is  utterly  defeated  by  it,  in  tliat  it  gives  to  the  peti- 
tioner, Lester,  or  to  some  other  person  whom  he  may  desig- 
nate, that  which  belongs  to  Lillibridge,  if  to  any  one  besides 
the  respondents. 

4.  Another  objection  to  the  decree  is,  that  Lester,  in  whose 
favor  it  was  obtained,  does  not  appear  to  have  any  interest  in 
the  subject  of  the  suit,  or  any  right  to  the  thing  demanded. 
The  most  that  can  be  inferred  from  the  facts  as  found  by  the 
court  is,  that  the  petitioner  was  a  mere  agent  of  the  Griswold 
Paper  Company,  to  whom  the  deeds  already  executed  have 
been  delivered,  and  who  have  paid  the  entire  consideration 
for  the  land. 

The  relations  of  the  petitioner  and  Lillibridge  are  not  at 
all  disclosed,  nor  is  any  reason  suggested  for  giving  the  fee 
of  the  Potter  lot  to  the  latter. 

There  is  nothing  on  the  record  to  indicate  that  either  of 
the  two  parties  really  interested  demand  anything  more  of 
the  respondents  than  they  have  already  received,  and  nothing 
to  show  that  the  present  suit  is  prosecuted  by  the  petitioner 
for  their  benefit.  We  consider  it  a  well  established  principle 
in  chancery,  that  the  plaintiflF  must  have  some  legal  or  bene- 
ficial interest  in  the  subject  of  controversy  involved  in  the 
suit,  and  which  the  decree  may  affect.  Crocker  v.  Siggina, 
7  Conn.,  842 ,  Stoiy's  Eq.  PL,  (Eedfield's  Ed.,)  §§  76a,  231, 
231a,  236. 

We  are  of  opinion  that  there  is  manifest  error  in  the  de* 
crce  complained  of  and  it  is  reversed. 

In  this  opinion  the  other  judges  concurred.  ..J 
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Qoinn  v,  Koath.  ^\ 


Charles  B.  Quinn  vs.  Edmund  D.  Roath 

Wliether  a  specific  perfomiance  of  a  contract  shall  bo  decreed  is  in  a  great  meas 
ore  dependent  upon  judicial  discretion,  exercised  not  arbitrarily  or  capriciously, 
but  reasonably,  according  to  the  circumstances  of  the  particular  case 

Every  agreement  as  to  time  is  not  of  the  essence  of  the  contract,  and  therefore 
every  failure  in  a  literal  performance  in  that  respect  does  not  of  necessity  fur- 
nish to  the  other  party  a  sufficient  defense  against  a  bill  for  a  specific  performance. 

To  make  it  a  sufficient  defense  the  broken  stipulation  should  be  of  such  a  char- 
acter as  to  constitute  a  condition  precedent  to  the  petitioner's  right  to  enforce 
the  contract ;  or  be  such  as  on  its  non-fulfilment  without  reasonable  excuse  to 
render  in  terms  the  contract  void ,  or  in  some  other  manner  to  make  it  clearly 
inequitable,  under  circumstances  of  fraud,  mistake,  surprise,  unreasonable  de- 
lay, gross  neglect,  bad  faith,  or  other  manifest  unconsdentiousness,  that  the 
petitioner  should  have  a  decree. 

By  a  contract  dated  Biarch  20th,  1868,  R  agreed,  for  the  consideration  of  $400, 
to  sell  to  Q  a  certain  piece  of  land,  the  deed  to  be  given  at  any  time  within  one 
year  on  the  payment  of  the  purchase  money,  and  by  a  final  and  separate 
clause  Q  agreed  to  pay,  on  the  first  of  April  following,  at  least  $25,  On  the 
morning  of  April  2d,  Q  informed  R  that  he  was  ready  to  pay  him  the  $25  and 
in  the  afternoon  tendered  him  that  sum,  and  on  the  15th  of  April  tendered  him 

.  the  $400,  which  B  refused  to  receive.  Held  that  the  time  named  in  the  con- 
tract for  the  payment  of  the  $25  was  not  of  the  essence  of  the  contract,  and 
that  Q  was  entitled  to  a  decree  for  a  conveyance 

On  the  morning  of  April  2d,  the  respondent,  claiming  the  contract  to  be  void  in 
consequence  of  the  petitioner's  default,  bargained  the  land  by  parol  to  one  B, 
and  after  the  petitioner  had  tendered  the  $400,  and  had  put  his  contract  upon 
record  and  instituted  the  present  suit,  conveyed  the  land  to  B,  who  gave  his 
note  for  the  purchase  money,  which  was  still  unpaid.  Held  that  this  constituted 
no  such  change  of  circumstances,  either  as  to  the  condition  of  the  parties  or  as 
to  that  of  the  property,  as  ought  to  make  the  defense  of  the  non-pi^ment  of 
the  $25  on  the  day  agreed,  available  against  the  petitioner's  bill. 

Under  sec.  2,  chap.  16,  of  Rules  of  Practice,  (18  Conn.,  574,)  which  requires  that 
in  all  motions  for  a  new  trial  the  precise  points  made  by  counsel  must  clearly 
appear  and  that  questions  not  raised  distinctly  below  will  not  be  heard,  it  is 
not  necessary  that  tho  precise  object  for  which  an  inquiry  is  made  should  be 
stated  where  it  sufficiently  appears  from  the  question  itself  whnt  the  object  was. 

Upon  the  hearing  in  the  court  below  the  resi)ondent  offered  parol  evidence  that 
at  the  time  of  the  negotiation  and  of  the  execution  of  the  written  contract  it 
was  orally  agreed  that  if  the  petitioner  failed  to  pay  the  $23  on  the  first  day 
of  April,  the  contract  should  be  void.    Held  to  be  admissible 

Where  a  party  seeks  to  compel  a  specific  performance  of  a  written  contract  without 
regard  to  collateral  parol  stipulations,  a  court  of  equity  will  receive  evidence 
of  the  parol  stipulations,  so  as  to  require  the  party  seeking  its  aid  to  perform 
the  entire  contract,  both  parol  and  written,  before  giving  him  tlie  aid  sought. 

A  petitioner  is  not  entitled  to  the  same  indulgence  in  the  introduction  of  parol 
proof  in  such  a  case,  as  the  respondent  may  be,  who  offers  to  prove  the  exist' 
ence  of  parol  stipulations  varying  or  limiting  the  written  contract. 
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Clear  proof  of  such  parol  stipulations  is  required  to  justify  the  dismissal,  on  tho 
ground  of  non-compliance  with  them,  of  a  bill  for  a  specific  performance. 

Eyidence  of  such  parol  stipulations  is  also  admissible  wuere  they  have  Operated 
to  induce  the  respondent  to  sign  the  written  contract 

To  compel  a  respondent  to  perform  a  vrritten  contract  which  has  been  varied  by 
parol  stipulations,  would  be  compelling  him  to  perform  a  different  agreement 
from  the  one  in  fact  made,  and  in  the  present  case  would  be  compelling  him  to 
perform  an  agreement  which  in  consequence  of  tho  variation  and  the  peti- 
tioner's default  in  respect  to  it  had  become  void. 

Bill  in  equity  for  the  specific  performance  of  an  agree- 
ment to  convey  a  piece  ot  land;  brought  to  the  Superior 
Court  in  New  London  county,  and  heard,  upon  the  bill  and 
answer,  before  Mlnor^  J. 

The  court  made  the  following  special  finding  of  facts : 

On  the  20th  day  of  March,  1868,  the  petitioner  and  respond- 
ent entered  into  the  following  written  contract,  and  on  the- 
same  day  the  petitioner  paid  to  the  respondent  one  dollar^ 
which  was  receipted  upon  it. 

"  I,  Edmund  D.  Roath,  ot  Norwich,  in  the  state  of  Connec- 
ticut, for  the  consideration  of  four  hundred  dollars,  receiA'edi 
to  my  full  satisfaction,  do  agree  to  and  with  Charles  B.  Quinm 
of  said  town  and  state,  that  1  will  sell  to  nim  a  certain  lot 
of  land  situated  in  said  Norwich,  and  bounded  Ac,  [describ- 
ing it.]  The  deed  of  said  lot  ot  land  to  be  given  at  any 
time  within  a  year  from  the  date  ot  this  agreement,  unon  tne. 
payment  to  me  of  the  purchase  price  of  said  lot  by  the  said. 
Charles  B.  Quinn,  and  if  tlie  said  Charles  B.  Quinn  fails  to> 
take  said  deed  within  the  year  he  is  to  forfeit  what  money  he: 
pays  to  bind  this  agreement. 

*'  It  is  further  agreed  by  Charles  B.  Quinn,  one  ot  the  par- 
ties to  tliis  instrument^  that  the  aqueduct  pipe  now  running 
through  said  lot  is  to  remain  indefinitely,  and  the  pump-house 
I  to  remain  for  three  years ;  and  also  agrees  to  pay,  on  the 
first  of  April  next,  at  least  twenty-five  dollars.  Norwich, 
March  20th,  1868." 

On  the  first  day  of  April,  1868,  the  petitioner,  being  busily 
engaged  in  moving  his  household  effects  and  changing  his 
place  of  residence,  did  not  pay  tlie  respondent  the  $25  stip- 
ulated to  be  paid  on  the  first  day  of  April,  but  on  the  following 
day,  in  the  morning,  the  petitioner  told  the  respondent  that 
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he  was  ready  to  pay  liim  the  825  in  part  fiilfilment  of  liis 
agreement,  and  was  then  informed  by  the  respondent  that  he 
need  not  make  the  payment,  as  he  had  agreed  on  that  morn- 
ing to  sell  and  convey,  and  had  absolutely  sold,  the  premises 
to  his  brother-in-law,  Samuel  B.  Bulkeley.  In  the  afternoon 
of  the  same  day,  at  about  two  o'clock,  the  petitioner  tendered  to 
the  respondent  the  $25,  which  the  respondent  refused  to  receive. 

Tlie  petitioner  never  knew  from  tb.e  respondent  or  from  any 
other  source,  that  the  latter  had  sold  or  contemplated  selling 
the  premises  to  Bulkeley,  until  told  by  the  respondent  as  above. 

On  the  11th  day  of  April  the  petitioner  caused  the  written 
contract  to  be  recorded  in  the  land  records  of  Norwich,  in 
which  town  the  premises  were  situated. 

On  the  15th  day  of  April  the  petitioner  tendered  to  the 
respondent,  in  lulftlment  ot  the  agi*eement,  the  sum  of  $400, 
and  also  offered  to  him  for  execution  a  deed  of  the  land  prop- 
erly prepared.  The  respondent  refused  to  receive  the  money, 
and  also  refused  to  execute  the  deed.  Tlie  petitioner  twice 
repeated  the  tender  before  bringing  suit,  but  the  respondent 
still  refused  to  receive  the  money  and  to  convey  the  land. 

The  respondent  claimed  on  the  trial  that  on  the  20th  day 
of  March,  the  day  the  contract  was  executed,  after  a  part  of 
tlie  contract  had  been  reduced  to  writing,  and  while  he  and 
the  petitioner  were  negotiating  as  to  the  payment  of  the  $25 
on  the  1st  of  April,  it  was  understood  and  agreed  between  him 
and  the  petitioner  that  if  the  $25  was  not  paid  on  the  1st  day 
of  April  the  conti'act  sliould  be  null  and  void,  and  offered  parol 
testimony  in  support  of  such  claim.  To  the  admission  of  thi-> 
testimony  the  petitioner  objected,  and  tjie  same  was  ruled  out. 

After  the  execution  of  the  written  contract  on  the  20th 
day  of  Marcn,  and  before  the  1st  of  April  following,  the  said 
Bulseley  called  upon  the  respondent  to  purchase  the  premises 
and  was  informed  by  him  that  he  had  agreed  to  sell  the  same 
to  the  petitioner,  but  that  if  on  the  1st  day  of  April  the  peti- 
tioner failed  to  pay  him  $25,  his  agreement  with  him  would 
become  void,  and  he  would  sell  the  premises  to  him,  Bulke- 
ley. On  the  morning  of  tne  2d  day  ot  April,  and  before  the 
petitioner  called  upon  him  stating  that  he  was  ready  to  pay 
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him  the  $25,  the  respondent  called  upon  Bulkeley  and  orally 
agreed  to  sell  and  convey  the  premises  to  him  for  $400.  The 
agreement  between  Bulkeley  and  the  respondent  was  never 
reduced  to  writing. 

Afterwards  the  respondent  conveyed  the  premises  to  Bulke- 
ley by  a  warranty  deed.  The  precise  time  when  this  deed 
was  executed  and  acknowledged  by  the  respondent  did  not 
appear,  but  it  was  after  the  commencement  of  the  present 
suit,  and  at  the  time  of  its  execution  and  acknowledgment 
both  the  respondent  and  Bulkeley  knew  that  the  petitioner 
claimed  the  premises  under  the  written  contract.  The  deed 
had  been  prepared  some  time  before  its  execution,  and  the 
date  of  April  2d  which  had  been  put  in  it,  was  inadvertently 
left  in  at  the  time  of  its  execution  and  acknowledgment. 
Bulkeley,  at  the  time  of  the  execution  of  the  deed,  gave  the 
respondent  his  note  for  $400,  which  the  latter  still  holds,  and 
caused  the  deed  to  be  recorded  in  the  land  records  of  Norwich 
on  the  11th  day  of  September,  1868.  The  premises  in  question 
adjoin  other  lands  of  the  petitioner  and  are  beneficial  to  him. 

Upon  these  facts  the  Superior  Court  passed  a  decree  that 
the  respondent  should  execute  and  deliver  to  the  petitioner 
a  deed  which  should  be  sufficient  to  convey  to  him  the  tract 
of  land  described  in  the  agreement  and  vest  in  him  a  clear 
title  to  the  same  in  fee  simple,  subject  to  the  provisions  con- 
tained in  the  agreement  with  regard  to  the  aqueduct  pipe  and 
pump  house,  but  free  from  all  other  incumbrances  and  claims. 

The  respondent  moved  for  a  new  trial  for  error  in  the  ex- 
clusion of  the  parol  evidence  offered  by  him.  He  also  filed 
a  motion  in  error,  assigning  as  error, — 1.  That  specific  per- 
formance of  the  contract  should  not  have  been  decreed 
because  the  petitioner  had  failed  to  perform  on  his  part.  2. 
That  specific  performance  should  not  have  been  decreed 
because  the  land  had  been  sold  in  good  faith  to  Bulkeley,  who 
now  held  the  title.  3.  That  the  court  erred  in  passing  the 
decree  against  the  respondent  without  citing,  in  Bulkeley  to 
answer  to  the  bill.  4.  That  as  the  respondent  liad  conveyed 
the  land  in  good  faith  to  Bulkeley,  it  was  not  now  in  his 
power  to  Qonvey  it  to  the  petitioner.    5.    That  the  court 


Digitized  by  VjOOQIC 


20  NEW  LONDON  AND  WINDnAM. 

Quinn  v,  Koath. 

erred  in  making  an  absolute  decree  for  the  specific  perform- 
ance of  the  contract  inasmuch  as  it  nowhere  appeared  upon 
the  record  that  the  petitioner  was  without  adequate  remedy 
at  law,  or  that  he  could  not  be  sufficiently  compensated  in 
damages  for  the  breach  of  the  contract,  if  it  had  been  broken. 

Pratt^  in  support  of  the  naotions. 

1.  In  this  case  the  question  is  presented,  whether  a  spe- 
cific performance  will  be  decreed  against  a  respondent,  when 
the  petitioner  has  failed  td  perform  his  part  of  the  agreement, 
and  when  the  respondent  has,  in  consequence  thereof,  been 
placed  in  an  altogether  diflFerent  position  from  what  he  would 
otherwise  have  been.  The  object  of  the  decree  for  specific 
performance  is  to  do  complete  justice  between  the  parties. 
The  rule  on  the  subject  is  not  arbitrary.  The  matter  lies 
within  the  discretion  of  the  court.  "Caution  is  to  be  used  in 
decreeing  the  specific  performance  of  agreements ;  and  the 
court  is  bound  to  see  that  it  really  does  that  complete  justice 
that  it  aims  at,  and  which  is  tlie  ground  of  its  jurisdiction."  1 
Story  Eq.  Jur.,  §  716 ;  2  Swift  Dig.,  34 ;  Patterson  v.  Bloomer, 
85  Conn.,  67. 

2.  The  petitioner  in  this  case  has  failed  to  perform  his 
agreement  as  to  time.  By  the  terms  of  the  contract  $25  was 
to  be  paid  on  or  before  the  1st  of  April.  It  was  not  so  paid. 
The  respondent  had  a  right  to  suppose  that  the  petitioner  had 
abandoned  the  contract,  and  to  sell  the  land  to  another 
party.  While  time  may  not  always  be  of  the  essence  of  a 
contract  in  equity,  if  it  clearly  appear  that  it  was  so  intended 
by  the  parties,  and  no  inevitable  accident  have  intervened  to 
prevent  the  practical  fulfilment,  a  court  of  equity  will  not  de- 
cree a  specific  performance  in  favor  of  an  unpunctual  party.  3 
White  &  Tud.  Lead.Cas.  in  Eq.,  (H.  &  W.  ed.,)  82 ;  1  Story  Eq. 
Jur.,  (Rcdf.  ed.,)  §  776 ;  Benedict  v.  Li/nch,  1  Johns.  Ch.,  370. 

3.  The  excuse  offered  by  the  petitioner,  that  he  was 
busily  engaged  in  the  morning  in  changing  his  place  of  resi- 
dence, is  not  sufficient.  His  time  was  under  his  own  control, 
and  his  use  of  it  for  another  purpose  wholly  voluntary. 

4.  The  cases  are  all  explicit,  that  where  a  change  of  cir- 
cumstances has  occurred  owing  to  the  delay  of  the  petitioner, 
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a  gpecific  performance  will  not  be  decreed  in  his  favor.  1 
Story  Eq.  Jur.,  §§750,  769 ;  3  White  &  Tud.  Lead.  Cas.  in 
Eq.,  (H.  &  W.  ed.,)  80 ;  2  Swift's  Dig.,  29.  In  this  case  the 
respondent  gave  the  petitioner  the  full  time  to  perform  an 
essential  part  of  the  contract.  On  his  non-performance  the 
land  was  sold  to  a  third  party,  and  soon  thereafter  a  deed 
executed.  The  contract  with  Mr.  Bulkeley  was  as  binding  as 
the  contract  with  the  petitioner.  It  is  not  equitable  to  ol>lige 
the  respondent  to  pay  the  penalty  fixed  in  the  decree  under 
the  circumstances  of  the  case. 

5."  The  evidence  oflfered  by  the  respondent  was  improperly 
excluded.  In  cases  of  this  sort,  courts  of  equity  will  permit 
the  respondent  to  show  by  parol  that  there  have  been  material 
terms  omitted  in  the  written  agreement ;  that  there  has  been 
a  variation  of  it  by  parol ;  or  that  it  has  been  agreed  by  parol 
to  treat  it  as  void  and  thus  discharge  the  written  contract.  1 
Story  Eq.  Jur.,  §770;  2  Swift  Dig.,  29;  2  White  &  Tud. 
Lead.  Cas.  in  Eq.,  (H.  &  W.  ed.,)  659,  660.  The  law  upon 
this  subject  is  different  in  equity  from  what  it  is  at  law  ;  and 
evidence  which  would  be  totally  inadmissible  at  law  is  admis- 
sible as  a  defence  to  a  bill  demanding  a  specific  performance. 
1  Sugden  on  Vendors,  (10th  ed.,)  224;  2  Swift  Dig.,  29. 
The  court  erred  in  following  the  strictly  legal  rule  instead  of 
the  equitable.  The  foundation  of  the  equitable  rule  is  appar- 
ent, which  is,  that  courts  of  equity  will  not  enforce  agree- 
ments which  are  not,  under  the  actual  circumstances,  just 
between  the  parties.  In  the  case  at  bar  it  would  be  manifestly 
unjust,  if  we  produced  clear  evidence  of  a  parol  agreement 
between  the  parties  that  the  written  contract  should  be  null 
and  void  if  the  payment  was  not  made  on  the  first  of  April,  to 
enforce  the  written  contract  despite  the  parol  agreement. 
We  should,  therefore,  even  if  the  court  should  be  of  the 
opinion  that  the  decree  ought  not  to  be  reversed  and  the  bill 
dismissed,  have  a  new  trial,  and  be  let  in  to  prove  the  parol 
agreement.  2  Swift  Dig.,  34  ;  Potter  v.  TuUle^  22  Conn., 
512 ;  Dmffht  v.  Pomeroy,  17  Mass.,  303. 

Hovey  and  Hahey^  contra. 

1.     Exact  performance  in  regard  to  time  is  not  required 
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in  order  to  entitle  a  party  to  a  specific  performance.  2  Story 
Eq.  Jur.,  §§  747,  771,  776  ;  3  White  &  Tud.  Lead.  Cas.  in 
Eq.,  (H.  <fe  W.  ed.,)  74.  The  payment  of  $25  on  the  first 
day  of  April  was  not  of  the  essence  of  the  contract,  nor  a 
condition  precedent.  3  White  &  Tud.  Lead.  Cas.  in  Eq., 
(H.  &  W.  ed.,)  84.  The  principal  thing  was  the  payment 
of  $^iOO  within  the  year.  If  he  failed  to  do  so  he  forfeited 
what  he  had  paid  on  the  contract.  If  he  had  paid  one  hund- 
red dollars  instead  of  one  dollar  on  the  execution  *  of  the 
contract,  it  would  be  subject  to  the  same  construction  that  it 
is  now.  If  the  claim  of  the  defendant  is  correct,  whatever 
sum  the  petitioner  had  paid  would  be  forfeited,  if  he  failed 
fi'om  any  cause  to  pay  $25  on  the  first  day  of  April. 

2.  The  sale  to  Bulkeley  does  not  affect  the  equity  of  the 
petitioner  to  relief.  No  legal  contract  had  been  made  with 
him  when  the  $25  or  the  full  sum  of  $400  was  tendered.  It 
rested  wholly  in  parol  and  nothmg  had  been  done  under  it. 
After  this  petition  had  been  brought,  and  Avith  lull  knowledge 
of  the  fact,  Bulkeley  took  his  deed.  He  acquires  his  title 
pendente  lite,  and  is  bound  by  the  decree  made  in  the  suit.  2 
Story  Eq.  Jm\,  §§  784,  788,  789 ;  1  id.,  §§  405,  406  ;  Mrton 
V.  Birge^  35  Conn.,  250.  If  the  conveyance  liad  been  made 
to  Bulkeley  lx)fore  suit  brougiit,  he  would  liave  been  a  neces- 
sary party,  but  taking  his  deed  pending  the  litigation  he  is 
concluded  by  the  decree. 

3.  Tlie  defendant  will  not  be  permitted  to  say  that  he 
cannot  perform,  when  he  has  conveyed  pending  a  petition  to 
enforce  perfoi-mance.    3  White  &  Tud.  Lead.  Cas.  in  Eq.,  91. 

4.  Tlie  right  to  recover  damages  at  law  is  not  always  a 
test  as  to  granting  relief  in  equity.  Relief  may  be  granted 
when,  from  failure  to  i)erform  strictly,  no  damages  could  be 
recovered  at  law.  2  Story  Eq.  Jur.,  §§  741,  748  ;  3  White  & 
Tud.  Lead.  Cas.  in  Eq.,  58.  If,  however,  damages  could  be 
recovered  at  law,  it  furnished  no  bar  to  relief  in  equity.  Tlie 
lands  in  question  adjoin  other  lands  of  the  petitioner,  and 
are  l)eneficial  to  him,  and  therefore  comi)ensation  in  damages 
would  not  be  adequate  relief.     2  Story  Eq.  Jur.,  §  746. 

5.  The  specific  performance  of  contracts  is  a  matter  of 
discretion  in  the  Court.    2  Story  Eq.  Jur.,  §  742.    That  did- 
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cretion  has  been  properly  exercised,  within  the  rules  and 
principles  applicable  to  the  subject.  There  is  therefore  noth- 
ing erroneous  in  the  decree. 

6.  No  question  is  presented  by  the  motion  for  a  new  trial 
for  the  consideration  of  this  court.  It  does  not  appear  what 
point  was  made  and  decided  in  the  court  below.  This  is 
necessary  by  the  rules  of  practice.  Rules  of  practice,  Ch. 
16,  §  2.  (18  Conn.,  574.)  If  the  evidence  was  admissible 
for  any  purpose,  it  may  have  been  offered  for  some  purpose 
for  which  it  was  inadmissible.  The  defendant  not  being  con- 
fined by  his  motion  to  any  claim  made  at  the  trial,  could  set 
up  an  entirely  different  claim  here,  which  is  not  fair  to  the 
court  or  the  opposite  party.  But  if  the  court  is  to  consider 
the  motion,  and  to  examine  whether  the  evidence  was  admis- 
sible for  any  purpose,  we  claim  that  it  was  not. 

Phelps,  J.  1.  Tliis  case  comes  before  us  on  a  motion  in 
error,  and  also  a  motion  for  a  new  trial.  It  is  claimed  in 
support  of  the  motion  in  error,  that  the  respondent  was  not 
bound  to  a  specific  performance  of  the  contract,  because  one 
of  ita  provisions  required  the  petitioner  to  pay  $25  of  the 
purchase  money  for  the  land  on  the  first  day  of  April  follow- 
ing the  execution  of  the  contract,  and  he  had  neither  done 
it,  nor  furnished  a  reasonable  excuse  for  his  non-performance. 

For  all  the  purposes  of  this  motion  the  writing  must  be 
held  to  contain  the  entire  and  precise  contract  between  the 
parties,  and  the  claim  here  insisted  on  raises  the  question 
whether  that  provision  in  the  agreement,  fairly  considered  in 
the  light  of  the  ascertained  facts,  is  of  such  a  character  as  to 
render  the  time  named  in  it  of  the  essence  of  the  contract. 

It  is  said  by  the  respondent  that  the  principle  which  should 
govern  this  case  is  not  distinguishable  from  that  declared  in 
Potter  V.  Tuttle^  22  Conn.,  512.  The  decision  in  that  case 
did  not  turn  upon  this  question,  and  the  language  of  the 
court  on  this  subject  was  confined  to  a  brief  and  -very  general 
statement  of  the  law,  rather  than  to  its  pertineiicy  to  the 
facts  of  the  case  then  before  the  court,  and  we  cannot  deter-  ^ 
mine  what  would  have  been  their  adjudication  of  the  point  in 
that  case  if  its  decision  had  been  rendered  necessary.     They 
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say,  "  When  parties  have  deliberately  by  their  agreements  and 
covenants  fixed  a  time  for  the  performance  of  an  act,  a  court 
of  equity  will  be  very  cautious  how  it  interferes  in  disregard 
of  it,  and  thus  in  effect  change  the  contract  which  the  parties 
have  made.  It  will*  not  do  this  unless  by  reason  of  mistake, 
or  some  other  cause  falling swithin  the  legitimate  powers  of  a 
court  of  equity,  it  shall  see  that  essential  justice  demands 
the  exercise  of  its  jurisdiction  irrespective  of  the  lapse  of  time. 
2  Story  Eq.  Jur.,  §  776,  note.  Hipwill  v.  Knight^  1  Younge 
&  CoU.,  415." 

It  will  be  observed  on  examination  of  that  case,  that  the 
respondent  agreed  to  convey  the  premises  in  question  within 
a  certain  time,  and  the  petitioner  on  his  part  promised  to  pay 
the  entire  consideration  for  the  same  at  the  expiration  of  the 
specified  time. 

Whether  a  specific  performance  of  a  contract  shall  be  de- 
creed is  in  a  great  measure  dependent  upon  the  exercise  of  a 
sound  judicial  discretion,  not  arbitrarily  or  capriciously,  but 
reasonably,  according  to  the  circumstances  of  the  particular 
c^e,  and  therefore  if  the  court  had  in  that  case  strictly 
applied  the  principle  which  they  laid  down,  it  would  not  neces- 
sarily constitute  a  precedent  which  should  control  our  deter- 
mination of  the  case  before  us.  The  court  seems  not  to  have 
so  much  considered  the  question  of  the  materiality  of  time, 
as  the  inequitable  character  of  the  claim  of  a  party  to  enforce 
a  contract  against  another  which  by  his  own  inexcusable 
laches  he  has  himself  first  broken,  and  their  general  views 
on  that  subject  are  unquestionably  sound. 

Every  agreement  as  to  time  is  not  of  the  essence  of  the 
contract,  and  therefore  every  failure  by  the  petitioner  in  a 
literal  performance  does  not  of  necessity  furnish  a  sufficient 
defence  against  a  bill  for  a  specific  performance ;  and  we* 
think  no  better  or  safer  general  rule  on  this  subject  can  be 
prescribed  than  that  the  broken  stipulation  should  be  of  such 
a  character  /is  to  constitute  a  condition  precedent  to  the 
petitioner's  right  to  enforce  the  contract,  or  be  such  as  on  its 
non-fulfilment  without  reasonable  excuse  to  render  in  terms 
*the  contract  void ;  or  in  some  other  mariner  to  make  it  clearly 
inequitable,  under  circumstances  of  fraud,  mistake,  surprise, 
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unreasonable  delay,  gross  neglect,  bad  faith,  or  other  manifest 
tinconscientionsness,  tiiat  the  petitioner  should  have  a  decree. 

K  we  turn  to  the  facts  in  this  case  we  shfdl  notice  that 
the  contract  is  dated  on  ihe  20th  of  Marc)i,  that  the  whole 
amount  of  the  purchase  money  ^as  $400  to  be  paid  within  a 
year,  and  that  the  concluding  sentence  of  the  agreement  is 
a  promise  *by  the  petitioner  to  pay  on  the  first  day  of  April 
thereafter  at  least  twenty-five  dollars.  The  clear  intention  of 
the  parties  was,  that  a  full  year  should  be  given  for  the  com- 
pletion of  the  payment  of  ihe  entire  sum.  No  condition  is 
expressed  that  if  the  petitioner  should  make  default  of  pay- 
ment of  the  $25  at  the  time  promised  he  should  not  upon 
payment  of  the  full  sum  within  the  year  be  entitled  to  the 
land,  or  tiiat  the  contract  should  be  void  in  consequence  of 
the  non-payment  of  .the  $25  at  the  time  named,  or  that  the 
punctual  payment  of  that  sum  should  be  a  condition  precedent 
to  his  right  to  require  of  the  respondent  a  performance  of  the 
contract  on  his  part  upon  the  subsequent  complete  perform- 
ance by  the  petitioner  within  the  year. 

The  record  discloses  nothing  from  which  we  can*  infer  a 
design  by  the  petitioner  not  to  perform  the  contract  in  good 
faith,  or  that  he  intended  to  lie  by,  and  by  taking  time  specu- 
late on  the  chances  of  a  change  in  the  value  of  the  land,  with 
a  view  to  take  advantage  of  it  by  finally  performing  or  refus- 
ing to  perform  as  should  appear  most  for  his  interest.  He 
was  busily  engaged  on  the  first  of  April  in  removing  his 
family  and  goods  and  changing  his  vsidence,  and  on  the 
morning  of  the  following  day  he  informed  the  respondent 
that  he  was  ready  to  pay  him  the  amount  which  was  due,  and 
in  the  afternoon  of  the  same  day  duly  tendered  that  siun  to 
the  .respondent ;  and  on  the  15th  of  April,  and  on  two  other 
and  difierent  occasions  not  long  subsequent  thereto,  lawfully 
tendered  the  respondent  the  full  sum  of  $400,  together  with 
a  proper  deed  for  his  execution,  which  the  respondent  refused 
to  receive  or  execute.  The  petitioner  had  no  knowledge  till, 
the  occasion  of  his  first  interview  with  the  respondent  on  the 
2d  of  April,  that  the  respondent  had  had  any  previous  nego- 
tiation with  another  person  for  the  sale  of  the  premises.  His 
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intention  to  fulfil  the  written  contract  is  demonstrated  by  the 
facts,  and  we  are  unable  to  perceive  how  the  respondent, 
regarding  nothing  but  the  written  contract,  can  be  justified 
in  considering  the  time  for  the  payment  of  the  f  25  as  so 
material  to  the  agreement  is  to  warrant  him  in  treating  the 
whole  contract  as  void  upon  the  petitioner's  failure  under  the 
circumstances  to  pay  that  sum  on  the  precise  day.  The  delay 
was  but  for  a  single  day,  and  the  time  for  the  payment  by  the 
petitioner  of  seven-eighths  of  the  purchase  money  was  yet 
several  months  in  the  future,  and  his  intention  to  execute 
and  not  to  abandon  the  contract  was  manifest.  Besides,  the 
respondent  could  have  suflFered  no  appreciable  injury  by  so 
slight  a  lapse  of  time,  and  in  fact  bargained  the  land  to 
another  person  for  the  same  price,  and  gave  him  an  indefinite 
time  for  payment.  We  are  satisfied  this  question  was  properly 
disposed  of.  2  Story  Eq.  Jur.,  §§  747,  771,  776 ;  8  White  A 
Tudor's  Leading  Cases  in  Equity,  75  to  78,  and  cases  cited ; 
Jones  V.  Bobbins,  29  Maine,  351 ;  Remington  v.  Irwin,  2  Har- 
ris, 148 ;  DeCamp  v.  Feay,  5  Serg.  &  Rawle,  828 ;  Jackson  v. 
X^o«,*3  Leigh,  161, 187 ;  Viele  v.  Troy  ^  Boston  B.  B.  Co., 
21  Barb.,  881 ;  Langworth  v.  Taylor,  14  Peters,  172. 

It  is  also  insisted  by  the  respondent  that  such  a  change 
'in  circumstances  occurred,  as  the  result  of  the  petitioner's 
delay  in  the  payment  of  the  $25,  as  to  constitute  a  defence 
to  the  bill.  The  circumstances  relied  on  are,  that  on  the 
morning  of  the  2d  of  April,  the  respondent,  treating  the 
contract  as  void  im  consequence  of  the  petitioner's  default 
and  claiming  it  to  be  void,  bargained  the  land  by  parol  to 
one  Bulkeley,  his  brother  in  law ;  and  the  claim  is  made  that 
thereby  a  third  person  had  acquired  an  equitable  interest  in 
the  premises,  and  the  condition  of  the  parties  and  the  land 
had  become  so  far  changed  that  the  respondent  could  not 
properly  perform  his  agreement  with  the  petitioner. 

Th^  record  shows  that  the  respondent  did  not  execute  a 
deed  of  the  land  to  Bulkeley  until  a  considerable  time  after 
the  petitioner  had  tendered  both  the  partial  and  the  full 
amounts  of  the  purchase  money,  had  recorded  his  contract 
with  the  respondent  in  the  land  records  of  the  town  in  which 
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all  the  parties  resided,  and  had  instituted  the  proceedings  in 
this  case  ;  and  Bulkeley  had  not  otherwise  paid  the  respond- 
ent for  the  land  than  by  giving  his  note  therefor,  which  is 
still  unpaid.  The  respondent  acted  hastily,  in  so  soon  bar- 
gaining the  land  to  another  after  tlie  petitioner's  default 
without  notice  to  him,  and  erroneously,  in  treating  tlie  written 
contract  as  void  for  such  default.  And  we  discover  no  such 
change  in  circumstancesf,  either  in  the  condition  of  the  parties 
or  of  the  property,  as  ought  in  our  judgment  to  make  this 
defence  available  against  the  petitioner's  bill. 

We  think  there  is  nothing  in  the  assignment  of  errors  which 
entitles  the  respondent  to  a  reversal  of  the  decree  passed  by 
the  Superior  Court. 

2.  The  motion  for  a  new  trial  presents  the  single  question, 
whether  parol  evidence  offered  by  the  respondent  was  admis- 
sible to  prove  that  the  written  contract  between  the  petitioner 
and  himself  was  so  varied,  before  it  was  entirely  reduced  to 
writing  and  executed,  as  to  have  verbally  interpolated  into  it 
the  provision  that,  if  the  petitioner  failed  to  pay  a  stipulated 
installment  of  the  purchase  money  on  a  particular  day,  the 
contract  should  thereupon  be  void.  The  bill  seeks  to  compel 
the  respondent  to  specifically  perform  the  agreement  as  ex- 
pressed in  the  writing  alone,  and  parol  evidence  of  such  verbal 
variation  was  offered  to  be  introduced  by  the  respondent  by 
way  of  defence  against  the  bill,  and  was  excluded  by  thcr 
Superior  Court. 

The  petitioner's  first  objection  to  this  motion  is,  that  it 
does  not  appear  from  the  record  that  when  the  evidence  was 
offered  the  purpose  for  which  it  was  tendered  was  disclosed, 
and  that  no  point  with  reference  to  its  admissibility  was  pre- 
sented to  and  decided  by  the  court.  Rules  ot  Practice,  ch. 
16,  sec.  2,  (18  Conn.,  574.)  It  simply  appears  from  the 
finding  that  the  evidence  was  offered  by  the'  respondent  and 
excluded,  but  it  was  conceded  before  us  on  the  argument  that 
it  was  received  without  prejudice,  subject  to  the  objection 
made  to  it,  and  to  the  future  consideration  and  disposition  of 
it  by  the  court,  and  ultimately  rejected.  It  is  frequently  the 
case  that  testimony  is  offered  in  the  progress  of  a  cause,  the 
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precise  object  of  which  is  not  at  the  time  distinctly  apparent, 
and  if  its  admissibility  is  questionable,  opposing  counsel,  or 
the  court,  very  properly  inquire  the  purpose  for  which  it  is 
sought  to  be  introduced ;  but  that  course  was  entirely  unnec- 
essary here,  because  the  testimony  presented  bore  upon  its 
fcice  the  certain  object  of  its  introduction.  It  was  so  obvious 
as  to  be  susceptible  to  no  possible  misunderstanding  or  mis- 
construction, and  no  point  could  have  been  more  clearly  made 
respecting  it  than  by  the  simple  offer  of  its  introduction. 
Again,  the  respondent's  answer  to  the.  bill  filed  in  due  form 
had  fully  apprised  the  petitioner  that  on  the  trial  of  the  cause 
the  claim  would  be  made  and  insisted  on  by  the  respondent, 
that  precisely  such  a  verbal  variation  in  the  written  contract 
had  been  made  by  the  parties  as  this  evidence  pointedly 
tended  to  establish.  The  object  of  the  rule  was  to  afford  an 
additional  safeguard  against  surprise,  and  protect  counsel  from 
liability  to  be  required  to  answer  claims  in  a  motion,  which 
without  a  previous  explicit  statement  they  might  misappre- 
hend. In  this  case  however  the  reason  of  the  rule  entirely 
fails,  and  although  the  exception  taken  is  literally  within  its 
terms,  it  ought  not  to  prevail. 

The  remaining  objection  is  to  the  admissibility  of  the  evi- 
dence on  any  ground,  and  therefore  pertains  directly  to  the 
merits  of  the  question,  and  will  be  considered  in  the  general 
discussion  of  the  subject  matter  of  the  motion. 

The  ordinary  ground  on  which  a  court  of  equity  allows  the 
introduction  of  parol  proof  to  add  to  or  affect  a  \^Titten  instru- 
ment, is  to  provide  relief  in  cases  of  fraud,  mistake  and 
surprise,  and  prevent  a  party  who  has  obtained  an  instrument 
under  such  circumstances  from  deriving  to  himself  an  unfair 
and  inequitable  advantage  from  it,  to  the  injury  of  the  person 
from  whom  it  was  so  obtained.  This  doctrine  finds  its  sanc- 
tion in  the  truest  promptings  of  conscience,  and  while  it  is 
not  of  so  general  applicability  in  other  cases  it  is  not  confined 
to  those  mentioned ;  and  it  is  claimed  by  the  respondent  that, 
though  operating  within  more  circumscribed  limits,  it  is  rec- 
ognized with  similar  certainty  and  clearness  in  the  case  we 
are  considering,  and  that  such  evidence  is  equally  admissible 
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for  the  purpose  for  which  it  was  here  offered  as  it  would  have 
been  to  prove  either  fraud  or  mistake. 

Taking  this  case  as  we  find  it  on  the  record,  the  evidence 
was  offered,  not  for  the  purpose  of  proving  a  fraud  in  the 
petitioner  in  withholding  the  verbal  stipulation  from  the 
writing,  nor  any  accident,  mistake  or  fraud  in  not  embody- 
ing it  in  the  written  instrument.  We  understand  the  verbal 
provision  not  to  have  been  designed  to  be  incorporated  into 
the  writing,  but  to  stand  as  an  independent  variation  of  it, 
and  that  the  respondent  claims  it  was  intended,  if  not  strictly 
performed  by  the  petitioner,  to  render  void  the  entire  agree- 
ment ;  and  that  such  performance  by  the  petitioner  was  in 
effect  to  operate  as  a  precedent  condition  to  his  right  to  a  con- 
veyance of  the  land.  So  considering  it,  we  are  to  decide 
whetlier  by  way  of  defence  against  the  petitioner's  bill  the 
evidence  ought  to  have  been  excluded. 

The  admissibility  of  the  particular  species  of  evidence  here 
offered  is  restricted  to  the  defence  of  bills  brought  for  a  spe- 
cific performance,  and  the  courts,  in  admitting  it  to  rcixjl  the 
attempt  of  a  purchaser  or  seller  of  land  to  oblige  tlie  other 
party  to  a  contract  to  perform  his  part  specifically,  have  pro- 
ceeded upon  the  just  ground  of  incquitableness  in  the  peti- 
tioner in  striving  to  enforce  the  execution  of  a  written  contract 
with  parol  variations  by  regarding  only  the  written  provisions 
and  entii*ely  disregarding  tlie  verbal  variations.  This  is  in 
strict  accordance  with  the  spirit  of  equity,  whic^l  requires  of 
a  party  seeking  the  aid  of  a  court  of  chancery  to  come  with 
clean  hands  and  a  willingness  to  do  equity ;  and  the  most 
flagrant  fraud,  though  grosser  in  degree,  is  not  a  more  certain 
violation  of  this  spirit,  than  a  deliberate  attempt  to  enforce 
only  the  written  portion  of  a  contract  which  contains  verbal 
variations  essentially  changing  its  character  and  rendering  it 
less  favorable  ta  the  petitioner. 

The  law  seems  well  settled  that  if  a  party  to  a  contract  for 
the  conveyance  of  land  desires  the  enforcement  of  the  per- 
formance of  it,  such  enforcement  must  be  of  the  precise  con- 
tract in  terms  which  the  parties  in  fact  made,  and  it  is  gene- 
rally true  that  he  will  not  be  permitted  to  enforce  one  resting 
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partly  in  writing  and  in  part  in  parol,  and  if  he  attempts  to 
compel  the  performance  of  a  written  contract  which  contains 
collateral  verbal  alterations  he  cannot  be  allowed  the  benefit 
of  the  written  portion  without  also  accepting  such  parol 
modifications  of  it  as  exist.  It  is  equally  well  established 
that  a  petitioner  who  brings  his  bill  for  a  specific  performance, 
is  not  entitled  to  the  same  indulgence  in  the  introduction  of 
parol  proof  as  the  respondent  may  be,  who  defends  against  it 
and  offers  to  prove  the  existence  of  verbal  stipulations  incon- 
sistent with,  and  varying,  and  operating  as  conditions  of  or 
limitations  to,  the  writing. 

A  written  contract  for  the  purchase  and  sale  of  land  confers 
upon  the  parties  vested  rights  from  the  moment  of  its  execu- 
tion, because  equity  considers  that  as  done  which  has  been 
agreed  to  be  performed,  and  when  one  relying  on  that  equity 
seeks  a  specific  performance  of  the  agreement,  the  respond- 
ent, to  rebut  the  equity,  may  show  by  parol  that  it  was 
assumed  and  unreal,  and  that  the  contract  was  in  fact  en- 
tirely variant  from  that  which  is  being  attempted  to  be 
enforced,  and  that  the  variation  consists  in  a  condition  rest- 
ing entirely  in  parol, 

The  evidence  offered  in  this  case  was  for  the  purpose  of 
proving  that,  before  the  writing  was  completed  and  signed, 
the  parties  verbally  agreed  that  unless  the  payment  by  the 
petitioner  of  $25,  parcel  of  the  purchase  money,  was  made 
on  the  first  of  April,  the  contract  was  thereupon  to  be  void ; 
in  other  words,  to  show  that  the  payment  of  that  smn  at  that 
time  was  to  be  a  condition  precedent  to  the  petitioner's  right 
to  claim  a  conveyance  of  the  land.  This  was  a  stipulation 
in  which  the  time  mentioned  was  vitally  essential,  and  if  it 
had  been  proved  to  have  been  made,  and  broken,  by  the  peti- 
tioner, would  have  constituted  a  successful  defence  to  his  bill 
for  performance. 

Clear  proof  is  very  properly  required  in  support  •  of  the 
claim  of  a  material  verbal  alteration  of  a  written  contract,  to 
justify  the  dismissal  of  the  bill  on  that  ground ;  and  whether, 
if  this  evidence  had  been  received,  it  would  have  fully  satis- 
fied the  mind  of  the  court,  we  of  course  cannot  determine, 
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and  it  is  unnecessary  that  we  should.  We  are  not  required 
to  deal  with  the  question  of  the  absolute  sufficiency  of  the 
proof  presented,  but  to  simply  say  whether  evidence  which  was 
strictly  pertinent,  and  which  strongly  tended  to  establish  a 
material  fact,  was  properly  excluded.  As  I  have  already 
svggested,  if  it  had  been  admitted,  and  had  clearly  established 
the  fa«t  to  the  proof  of  which  it  was  offered,  a  perfect  defense 
to  the  bill  would  thereby  have  been  interposed,  and  as  evi- 
dence of  this  character  was  proper  to  show  what  tlie  entire 
contract  was,  its  admissibility  in  this  instance  follows  as  a 
necessary  legal  consequence. 

Another  class  of  cases  has  been  determined  upon  the 
ground  that  the  agreement  "by  the  petitioner  to  the  parol 
variation  operated  to  induce  the  respondent  to  sign  the  writ- 
ten contract.  The  case  is  not  placed  by  the  record  oiji  that 
ground,  though  it  might  with  some  plausibility  have  been. 
The  fact  appears,  that  while  the  writing  was  being  drawn,  its 
completion  was  temporarily  suspended  to  await  the  result  of 
a  negotiation  between  the  parties  with  reference  to  the  parol 
variation,  and  after  the  negotiation  had  resulted  in  the  peti- 
tioner's agreement  to  that  variation  the  writing  was  executed 
by  the  respondent.  In  view  of  these  circumstances,  which 
the  respondent  claimed  to  be  true  and  asked  permission  to 
prove,  the  conclusion  that  the  respondent  was  materially 
influenced  to  execute  the  writing  by  the  petitioner's  previous 
assent  to  the  verbal  stipulation,  would  appear  to  be  neither 
labored  nor  unnatural. 

Another  reason  might  well  have  been  urged  why  upon  prin- 
ciple this  evidence  should  not  have  been  rejected.  While 
no  pretence  of  fraud  is  made  in  connection  with  the  drafting 
or  execution  of  the  writing,  yet  proceeding  upon  the  respond- 
ent's claim  which  he  desired  an  opportunity  to  prove,  and  in 
regard  to  which  we  cannot  say  he  would  not  have  been  suc- 
cessful, the  effort  by  the  petitioner  to  enforce  only  the  written, 
and  entirely  disregard  and  avoid  the  verbal,  provisions  of 
the  contract,  was  an  attempt  to  compel  the  respondent  to 
perform  a  different  agreement  from  what  was  in  fact  made, 
aixd  one  which  in  consequence  t)f  the  variation,  and  the  peti- 
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tioner's  subsequent  default  with  respect  to  it,  was  void.  Such 
an  attempt  if  made  was  unfair  and  unconscientious.  It  was 
an  eCFort  to  make  an  unjust  and  fraudulent  use  of  the  written 
part  of  the  contract,  which  might  properly  have  been  resisted 
by  the  introduction  of  the  oiBTered  evidence.  2  White  A  Tu- 
dor's  Leading  Cases  in  Equity,  659,  662,  689,  690 ;  2  Story 
Eq.  Jur.,  §§  770,  770a ;  1  Sugden  on  Vendors,  137  to  161 ; 
2  Swift's  Digest,  29;  CTarJfev.  (?rane,  14  Vesey,  620 ;  Winch 
V.  Winchester^  1  Ves.  &  B.,  376 ;  Dwight  v.  Pomeroy^  17  Mass., 
328 ;  BrooTcB  v.  Wheehch,  11  Pick.,  440 ;  Oshorn  v.  Phelpn^ 
19  Conn.,  78  ;  Cathcart  v.  BoUnMon^  6  Peters,  262 ;  Stoutenr 
burg  V.  Tompkins^  1  Stockton's  Ch.,  332 ;  Femssac  v.  Thorny 
1  Barbour,  42 ;  London  ^  Birmingham  Bailway  Co.  v.  Win- 
ter,! Craig  APhill.,. 67. 
A  new  trial  is  advised. 

In  this  opinion  the  other  judges  concurred. 


Henry  S.  Perry  v«.  Harrison  Johnson  and  another. 

A  justice's  warrant  for  the  arrest  of  a  criminal,  upon  the  complaint  of  a  grand- 
juror,  most  be  signed  and  issued  by  the  justice  of  the  peace  to  whom  the  com- 
plaint is  addressed. 

The  act  of  1867  provides  that  it  shall  be  lawful  for  constables  to  arrest  without 
warrant  person.:  gnilty  of  sundry  offences  named,  on  their  own  view  or  the 
speedy  information  of  others.  A  constable  arrested  a  person  for  one  of  the 
offences  mentioned  in  the  act,  upon  a  warrant  which  proved  to  be  void.  The 
officer  hal  no  knowledge  that  the  offence  had  been  committed  except  what  he 
depved  from  the  written  complaint  which  accompanied  the  warrant,  and  he 
supposed  the  warrant  valid  and  made  the  arrest  by  virtue  of  it.  Held  that 
the  officer  could  not  justify  himself  under  the  statute  which  authorized  him  to 
arrest  without  warrant 

Trespass  for  an  assault  and  false  imprisonment ;  brought 
to  the  Bmu^tg/^/K^^^9f^3fSk^  County  and  tried  on  the 
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general  issue,  with  notice,  closed  to  the  court,  before  Carp&nr 
tCTy  J.    The  court  found  the  following  facts : 

On  the  20th  day  of  November,  1868,  the  plaintiff  was  ar- 
rested by  the  defendant  Smith,  upon  a  complaint  and  warrant 
charging  him  with  the  offence  of  disturbing  a  public  school 
in  tlie  town  of  Putnam.  The  warrant  was  signed  by  the 
defendant  Johnson,  who  was  then  a  justice  of  the  peace  of 
the  town.  The  process  was  regular  in  all  respects,  except 
that  the  complaint  was  addressed  to  James  W.  Manning,  a 
justice  of  the  peace  of  the  town  of  Putnam,  and  the  warrant 
issued  thereon  for  the  arrest  of  the  plaintiff  was  issued  and 
signed  by  the  defendant  Johnson  as  justice  of  the  peace. 

The  events  at  the  school  house  out  of  which  the  complaint 
originated,  took  place  at  about  half-past  seven  o'clock  on  the 
morning  of  the  20th  of  November,  18(58,  and  the  plaintiff 
was  arrested  b^ween  8  and  9  o'clock  the  same  morning,  at 
his  usual  place  of  business.  Sufficient  time  had  elapsed  for 
procuring  a  complaint  and  warrant  in  the  ordinary  mode,  and 
there  was  no  necessity  nor  reason  for  arresting  the  plaintiff 
without  a  previous  complaint  and  warrant. 

The  complaint  and  warrant  above  described  had  in  fact 
been  obtained,  and  the  defendant  Smith,  who  was  then  a  con- 
stable of  the  town  of  PutncUn,  arrested  the  plaintiff  by  virtue 
thereof  and  not  otherwise.  He  then  had  no  information  that 
an  offence  had  been  committed  by  the  plaintiff,  except  such 
as  he  might  have  obtained  by  reading  the  complaint.  But 
for  the  process  he  would  have  made  no  arrest.  The  plaintiff, 
was  detained  in  custody  about  four  hours. 

The  plaintiff  claimed  that  the  wan^ant  was  void,  for  the 
reason  that  the  complaint  upon  which  it  was  issued  wa& 
addressed  to  one  justice  of  the  peace,  and  the  warrant  was 
signed  by  another,  and  that  it  afforded  no  protection  to  the 
defendants.  The  court  ruled  and  decided  according  to  this 
claim  of  the  plaintiff. 

The  defendants  claimed  that  the  defendant  Smith  was  jus- 
tified in  doing  the  acts  complained  of,  under  the  circum^ances 
detailed  in  the  finding,  by  the  act  of  1867,  which  provides 
that  it  shall  be  lawful  for  constables,  and  their  duty,  to  arrest 
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without  previous  complaint  and  warrant,  all  such  persons  as 
are  guilty  of  disorderly  conduct  (and  certain  other  oflFences,) 
''where  taken  in  the  act  or  on  the  speedy  information  of  others," 
and  to  take  them  before  a  justice  of  the  peace ;  and  they 
claimed  that  if  this  were  so  judgment  should  be  rendered  for 
both  the  defendants.  The  court  overruled  the  claim  and 
rendered  judgment  against  both  the  defendants. 
The  defendants  moved  for  a  new  trial. 

Wait  and  S.  Johnson^  in  support  of  the  motion. 

Halseyj  contra. 

Phelps,  J.  The  question  presented  for  our  determination 
in  this  case  is,  whether  the  process  upon  which  the  plaintiff 
was  arrested  was  valid,  so  as  to  justify  the  magistrate  who 
signed  and  the  officer  who  served  it.  The  exception  taken  to 
its  sufficiency  is,  that  the  complaint  was  addressed  by  name 
to  one  justice  of  the  peace  residing  in  the  town  in  which  the 
offence  was  committed,  and  the  warrant  was  not  signed  by 
liim,  but  by  the  defendant  Johnson,  who  was  also  a  justice  of 
the  peace  in  the  same  town. 

The  provision  of  the  statute  on  which  the  plaintiff  relies 
is  in  these  words :  "  Every  justice  of  the  peace  may  issue 
process  to  be  served  in  any  part  of  the  state  to  apprehend 
and  bring  before  himself  or  any  other  proper  authority  for 
trial  or  examination,  any  person  against  whom  complaint  is 
made  for  any  criminal  offence  for  which  he  ought  to  be  brought 
before  such  authority."  General  Statutes,  285,  sec.  227. 
And  it  is  claimed  that  this  in  terms  authorizes  any  justice  of 
the  peace  residing-  in  the  town  where  the  offence  is  committed, 
to  issue  a  warrant,  whether  the  complaint  is  addressed  to 
himself  personally  or  not. 

The  general  language  of  the  provision  above  recited  would 
seem  upon  its  face  to  furnish  color  for  that  claim,  and  we 
might  be  inclined  to  adopt  it  but  for  the  fact  that,  with  a 
slight  variation  in  phraseology,  not  affecting  the  sense,  it  can 
be  traced  through  the  different  compilations  and  revisions  of 
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our  statutes  for  nearly  a  cent  u  17  past,  and  we  believe  it  has 
received  a  contrary  practical  construction  by  an  immemorial 
and  nearly  uniform  usage.  In  Swift,  and  Niles,  our  own 
books  of  precedents,  we  find  a  strong  corroboration  of  this 
usage.  These  show  that  the  complaint  of  the  grandjuror  is 
invariably  addressed  to  a  particular  magistrate  by  name,  and 
the  signature  to  the  warrant  is  always  by  the  identical  mag- 
istrate to  whom  the  complaint  is  directed. 

This  view  is  also  decidedly  countenanced  in  the  case  of 
Neth  Y.Orofutj  80  Conn.,  680,  where  this  court,  in  discussing 
the  question  of  the  construction  of  another  but  similar  pro- 
vision of  the  statute,  when  speaking  of  what  was  necessary 
to  constitute  the  warrant  in  that  case  legal,  and  specifying 
the  reasons  why  that  warrant  was  not  defective,  refer  among 
other  circumstances  to  the  fact  that  it  was  "  signed  by  the 
justice  to  whom  it  was  addressed."  The  question  presented 
in  the  present  case  was  not  then  before  the  court  for  adjudi- 
cation, but  the  reasoning  of  the  judge  who  prepared  the 
opinion  clearly  indicates  the  views  of  the  court  with  regard 
to  what  in  their  judgment  was  necessary  to  the  validity  of  a 
warrant,  and  among  the  essentials  particularly  enumerated 
is  included  that  which  involves  the  precise  question  in  issue 
here. 

Again,  it  is  important  in  the  use  of  all  criminal  forms  of 
proceeding,  the  execution  of  which  involves  the  liberty  of  the 
citizen,  that  the  greatest  practicable  strictness  and  regidarity 
should  be  observed ;  and  to  hold,  in  defiance  of  the  long  and 
uniform  usage  to  which  I  have  referred,  that  a  warrant  may 
be  issued  by  any  magistrate  in  a  town  other  than  tlie  one  to 
whom  the  complaint  is  specially  directed,  would  be  a  depart- 
m*e  from  this  wholesome  principle,  and  introduce  an  inexcus- 
able laxity,  and  an  unfortunate  innovation  in  the  practice  in 
this  state. 

Another  point  made  and  somewhat  relied  upon  for  the 
plaintiff  is,  that  if  the  warrant  was  in  fact  void,  the  offence 
charged  in  the  complaint  was  one  for  which  the  officer  could 
properly  have  made  the  arrest  without  a  warrant,  under  chap. 
132  of  the  acts  of  1867, "  where.taken  in  the  actor  upon  the 
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speedy  information  of  others/'  In  our  judgment  it  is  a  sufli- 
cient  answer  to  this  claim  to  reply,  that  there  was  no  necessity 
or  reason  for  arresting  the  plaintiff  without  a  previous  com- 
plaint and  warrant ;  that  he  had  no  knowledge  that  an 
offence  had  been  committed  except  what  he  derived  from  the 
complaint ;  that  he  had  the  process  in  his  possession  when 
the  arrest  was  made,  and  supposed  it  was  valid,  and  made 
the  arrest  by  virtue  of  it,  and  but  for  his  having  had  the 
process  would  have  made  no  arrest.  In  tlie  light  of  these 
conclusive  facts  expressly  foimd  by  the  Superior  Court,  it 
would  be  a  manifest  perversion  of  the  law  and  of  conmaon 
sense  to  decide  that  the  officer  acted  under,  or  can  be  justified 
by,  the  provisions  of  this  statute. 
A  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred. 


George  L.  Herskell  r*.  Henry  P.  Bushnell. 

Gen.  Statates,  tit.  7,  sec.  192,  provides  that  no  cattle  shall  roam  at  large  on  anj 
public  highway  for  the  purpose  of  being  kept  or  pastured  thereon.  Section 
193  of  the  same  statute  provides  that  any  person  may  seize  and  take  into  his 
custody  any  animal  which  may  be  in  any  public  highway  opposite  to  land 
owned  or  occupied  by  him,  contrary  to  the  provisions  of  the  preceding  section ; 
and  that  any  person  may  take  into  his  custody  any  animal  trespassing  upon 
premises  owned  or  occupied  by  him,  provided  said  animal  enters  from  the  high- 
way, or  through  a  fence  belonging  to  its  owner,  &c.  Held — 1.  That  the 
second  clause  of  the  193d  section  was  independent  of  the  first,  and  that  it  was 
not  necessary  that  the  animal  entering  from  the  highway  should  have  been 
roaming  in  the  highway  contrary  to  the  provisions  of  the  preceding  section. 
2.  That  by  the  term  "  owned  or  occupied"  was  meant  an  actual  or  construct- 
ive occupation,  and  that  mere  ownership,  while  a  tenant  was  in  actual  and 
exclusive  occupation,  was  not  sufficient. 

Whether  a  letting  of  land  on  shares  amounts  to  a  lease  depends  much  on  the 
particular  terms  of  the  agreement. 

A  let  his  farm  to  B  on  shares,  the  stock  being  owned  in  common,  each  furnishing 

^  half  the  seed,  and  receiving  half  the*crops,  and  both  IMng  in  the  house  on  the 
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fium.    Held  that  the  occapation  of  B  as  tenant  did  not  exclude  the  occupation 
of  A,  and  that  A  under  the  statute  oould  seize  and  take  into  his  custody  cattle 
trefpassing  upon  the  farm  in  the  manner  therein  described.     [One  judge  dis- 
senting.] 
And  held  that  he  was  not  bound  to  act  jointly  with  B  in  seizing  the  cattle. 

Action  on  the  statute  (Gten.  Statutes,  tit.  7,  sec.  200,)  for 
the  rescue  of  an  animal  of  the  defendant  trespassing  on  tlie 
premises  of  the  plaintiff  and  taken  into  his  custody  by  the 
latter  under  Gen.  Statutes,  tit.  7,  sec.  193 ;  appealed  to  the 
Superior  Court  in  New  London  County  from  the  judgment  of 
a  justice  of  the  peace,  and  tried,  on  a  general  denial  closed 
to  the  court,  before  Carpenter^  J. 

The  declaration  averred  "  that  on  the  25th  fay  of  May, 
1867,  at  &c.,  he,  the  plaintiff,  seized  and  took  into  his 
custody  and  possession  five  cows  which  were  then  and  there 
trespassing  on  premises  occupied  by  him,  situate  [describing 
the  premises;]  which  said  cows  entered  said  premises  on 
which  they  were  trespassing  as  aforesaid,  from  the  highway 
adjoining  the  same ;  and  the  plaintiff  says  that  the  defend- 
ants afterwards,  to  wit,  on  the  said  25th  day  of  May,  1867, 
at  said  Lisbon,  with  force  and  arms,  rescued  said  cows,  seized 
and  taken  into  the  custody  and  possession  of  the  plaintiff  as 
aforesaid,  out  of  the  hands  and  custody  of  the  plaintiff; 
whereby  and  by  force  of  which  statute  the  defendant  has 
forfeited  the  sum  of  seven  dollars  for  each  of  said  cows  so 
rescued  by  him,  &c." 

The  court  found  the  following  facts :  Tlie  cows  described 
in  the  plaintiff's  declaration  were  taken  by  him  from  a  piece 
of  land  containing  about  one  acre,  adjoining  the  highway 
and  uninclosed,  on  the  25th  day  of  May,  1867.  The  land 
was  a  part  of  the  farm  owned  by  the  plaintiff,  but  the  farm 
was  then,  including  the  land  in  question,  in  the  actual  occu- 
pation of  Augustus  P.  Reade,  under  a  contract  to  carry  on, 
manage  and  cultivate  the  same  upon  shares.  The  plaintiff 
and  Reade  each  owned  one-half  the  stock,  each  furnished 
one-half  the  seed,  both  lived  in  the  house  on  the  farm,  and 
each  received  one-half  the  products  of  the  farm.  This  con- 
tract, in  the  opinion  of  the  court,  amounted  to  a  lease,  and 
vested  Reade  tdth  the  possession  of  said  farm. 
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The  cows  were  taken  by  the  plaintiflf  without  authority 
from  Readc,  and  confined  in  the  barn-yard  on  the  farm. 

They  were  let  out  of  the  defendant's  barn-yard  but  a  short 
time  before  into  an  open  yard,  from  which  they  went  into  the 
highway,  and  from  the  highway  they  went  on  to  the  land 
from  which  they  were  taken,  (there  being  no  fence,)  the 
defendant  and  a  boy  who  usually  drove  the  cows  to  and  froiA 
the  pasture  being  in  the  meantime  engaged  in  another  matter. 

There  was  no  intention  on  the  part  of  the  defendant  to 
suflFer  his  cows  to  go  at  large,  and  on  this  occasion  they  were 
not  roaming  at  large  on  the  public  highway  or  common  for 
the  purpose  of  being  kept  or  pastured  thereon. 

The  defendant  claimed  that  upon  these  facts  tlie  i)laintiff 
had  no  right  to  take  the  cows  into  his  custody  under  the  pro- 
visions of  the  statute  upon  which  the  suit  was  brought,  and 
the  court  so  ruled  *. 

It  further  appeared  that  in  about  fifteen  minutes  after  the 
cows  were  taken  by  the  plaintiff,  and  before  he  had  had  rea- 
sonable time  to  give  the  notice  required  by  statute,  they  were 
taken  from  his  custody  by  llie  defendant,  who  had  no  knowl- 
edge that  they  were  intended  to  be  restrained  or  impounded 
by  the  plaintiff,  until  he  was  in  the  act  of  taking  them  from 
the  plaintiff's  custody,  and  that  he  was  then  informed  by  the 
plaintiff  that  the  cows  were  impounded,  and  forbidden  to 
take  them  until  damages  and  fees  should  be  paid. 

*  Ti  e  sections  of  the  statute  referred  to  are  as  follows : — 

*'  Sect.  192.  No  cattle,  horses,  mules,  asses,  sheep,  goats,  geese,  or  swine  shall 
roam  at  large  upon  any  public  highway  or  common,  for  the  purpose  of  being 
kept  or  pastured  thereon,  either  with  or  without  a  keeper. 

'  Sect.  1 93.  Any  person  may  seize  and  take  into  his  custody  and  possession 
any  animal  which  may  be  in  any  public  highway,  and  opposite  to  land  owned  or 
occupied  ^by  him,  contrary  to  the  provisions  of  the  preceding  section ;  and  any 
person  may  take  into  his  custody  and  possession  any  animal  wliich  may  be  tres- 
passing upon  premises  owned  or  occupied  by  him,  provided  said  animal  enters 
the  premises  from  the  highway,  or  through  a  fence  belonging  to  the  owner  of  said 
animal,  or  through  a  lawful  fence  belonging  to  any  other  person. 

"  Sect.  200.  Every  person  who  shall  rescue  any  animal  seized  and  taken  into 
custody  under  the  provisions  of  the  193d  section  of  this  act,  out  of  the  hands  or 
custody  of  the  person  thus  having  seized  or  taken  it,  shall  forfeit  the  sum  of 
seven  dollars,  one-half  of  which  forfeiture  shall  be  to  the  use  of  him  who  shall 
prosecute  to  effect,  and  the  other  hall  to  the  treasury  of  the  town  where  the 
ofiense  is  committed." 

t 
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The  plaintiflF  claimed  that  the  contract  between  the  plain- 
tiff and  Reade  did  not  amount  to  a  lease,  nor  divest  the 
plaintiff  of  the  occupancy  of  the  premises,  and  prayed  the 
court  so  to  decide ;  but  the  court  did  not  so  decide. 

The  court  having  rendered  judgment  for  the  defendant, 
the  plaintiff  moved  for  a  new  trial  for  error  in  the  rulings  of 
the  court. 

A.  F.  Park  ^nd  Lucas j  in  support  of  the  motion. 

1.  It  being  found  that  the  cows  were  seized  and  taken 
into  custody  by  tlie  plaintiff,  while  trespassing  upon  premises 
owned  by  him,  and  that  they  entered  upon  those  premises 
from  the  highway,  it  is  immaterial  whether  they  were  roaming 
at  large  on  the  public  highway  for  the  purpose  of  being  kept 
or  pastured  thereon.  Gen.  Statutes,  130,  §  193 ;  1  Swift  Dig., 
653  ;  Taylor's  Land.  &  Tenant,  §  765. 

2.  It  was  not  necessary  to  pFove  the  occupancy  alleged 
in  the  declaration;  it  was  suflScient  to  establish  by  legal 
proof  such  an  interest  in  the  premises  as  the  statute  requires ; 
and  that  is  either  ownership  or  occupancy.  1  Swift's  Dig., 
654 ;  Parker  v.  HbtchkisSy  25  Conn.,  321 ;  Avon  Manufactur- 
ing Co.  V.  Andrews^  30  id.,  476.  Gen.  Statutes,  130,  §193. 
But  if  necessary,  the  plaintiff  proves  his  possession  in  proving 
his  ownership.  Ownership  of  uninclosed  land  carries  with  it 
occupancy  until  the  contrary  is  shown.  1  Swift's  Dig.,  162 ; 
Taylor's  Land.  &  Tenant,  §  86 ;  Bouvier's  Law  Diet., "  Lease." 

3.  The  plaintiff's  contract  with  Rea^e,  as  found  by  the 
court,  did  not  amount  to  a  lease,  or  deprive  the  plaintiff  of 
the  occupancy  of  his  premises.  1st.  It  is  not  found  to  be  a 
lease  in  fact,  nor  is  it  a  lease  in  form.  2d.  It  contains  no 
reservation  of  rent  or  any  thing  to  be  given  or  paid  as  rent. 
3d.  It  contains  no  definite  term  of  use  nor  any  stipulation 
for  exclusive  and  quiet  possession.  4th.  The  parties  were 
tenants  in  common  of  the  products  from  their  origin,  or  com- 
mon occupiers,  and  it  is  for  the  interest  of  both  parties  to  the 
contract  that  it  should  receive  such  construction  as  makes 
them  tenants  in  common  of  the  products,  and  the  law  gives 
such  construction  in  the  interest  of  agriculture  when  the 
contrary  does  not  clearly  appear.     At  most  Reade's  interest 
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in  the  premises  was  that  of  a  joint  occupant  with  the  plaiptiff, 
which,  if  true,  can  be  of  no  avail  to  the  defendant.  1  Swift's 
Dig.,  131 ;  Bouvier's  Law  Diet.,  "Lease" ;  Bradishy.  Scbenck^ 
8  Johns.,  151 ;  Caswell  v.  DUtrich^  15  Wend.,  879  ;  Putnam 
V.  Wise,  1  Hill,  234;  4  Kent  Com.,  95,  sec.  3;  Walker  v. 
Filts,  24  Pick.,  191 ;  Hilliard  on  Eeal  Prop.,  199,  sec.  24 ; 
Taylor's  Land.  &  Tenant,  §  24  ;  1  Washb.  on  Real  Prop.,  book 
1,  ch.  10,  sec.  10  ;  Bouvier's  Law  Diet.,  "Occupier ;"  Web- 
ster's Diet.,  "Occupier." 

Htwetfy  contra. 

1.  The  contract  between  the  plaintiff  and  Reade  created 
the  relation  of  landlord  and  tenant  between  them  and  gave 
to  the  latter  the  exclusive  possession  of  the  land  upon  which 
the  cows  rescued  were  taken  by  the  plaintiff.  Jackson  v. 
BrotvneUj  1  Johns.,  267  ;  Moulton  v.  Robinson,  7  Fost.,  560, 
557 ;  1  Washb.  on  Real  Prop.,  book  ly  ch.  10,  sec.  10 ;  JBoa- 
hins  V.  Rhodes  J 1  Gill  &  Johns.,  266  ;  Woodruff  y,  Adams, 
6  Blackf.,  817 ;  RinehaH  v.  Olwine,  6  Watts  &  Serg.,  157 ; 
Ross  V.  Swaringer,  9  Ired.  (Law,)  481 ;  Doremas  v.  IhuHirdj 
8  Zabr.,  390 ;  Blake  v.  Coats,  8  Iowa,  548  ;  Haichdl  v.  JGm- 
brough,  4  Jones,  (N.  C.)  163  ;  Burns  v.  Cooper,  3  Penn.  S. 
R.,  426  ;  WaOs  v.  Preston,  26  Cal.,  59 ;  Walker  v.  Fitts,  24 
Pick.,  191. 

2.  As  the  cows  were  not  roaming  at  large  on  the  highway 
from  which  they  entered  the  premises  in  question,  the  plain- 
tiff had  no  right  to  ti^ke  them  into  his  custody  and  possession 
under  the  provisions  of  the  statute  upon  which  this  suit  is 
brought.  Gen.  Statutes,  tit.  7,  §§  192, 193, 197.  See  also 
sections  180  and  190  of  the  same  statute. 

Looms,  J.  This  as  an  action  for  a  forfeiture  pursuant  to 
section  200  of  the  General  Statutes,  page  132.  To  incur 
the  forfeiture  it  must  appear  that  there  was  a  rescue  of  the 
cattle  out  of  the  custody  of  the  person  who  seized  or  took 
them  into  his  custody,  under  the  provisions  of  the  193d  sec- 
tion, page  130. 

In  this  case  there  was  in  fact  a  rescue  of  the  cattle  taken. 
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but  the  forfeiture  could  not  have  been  incurred  unless  the 
cattle,  when  thus  rescued,  were  lawfully  in  the  custody  of  the 
plaintiff. 

The  question  to  be  determined  th^efore  is,  whether  the 
taking  of  the  cattile  by  the  plaintiff,  in  this  case,  was  author- 
ioed  by  the  statute. 

The  statute  under  which  the  plaintiff  took  the  cattle  is  as 
follows : — ^'^  Any  person  may  take  into  his  custody  and  pos- 

•  session  any  animal  which  may  be  tre^assing  upon  premises 
owned  or  occupied  by  him,  provided  said  animal  enters  the 
fnremises  from  the  highway,  or  through  a  fence  belonging  to 
the  owner  of  said  animal,  or  through  a  lawful  fence  belong- 
ing to  any  other  person."    Gen.  Statutes,  p.  130,  sect.  198. 

There  are  three  requisites  to  a  lawfiil  taking  of  the  animals 
under  this  statute. 

1.  The  premises  where  the  animal  is  found  must  be  owned 
or  occupied  by  the  person  so  taking  the  animal. 

2.  The  animal  must  be  trespassing. 

8.  It  must  have  entered  the  premises  in  one  of  the  three 
ways  mentioned  in  the  proviso  of  the  statute ;  namely,  from 

•  the  highway,  or  through  a  fence  belonging  to  the  owner  of 
the  animal,  or  through  a  lawful  fence  of  any  other  person. 

First.  Had  the  plaintiff  the  requisite  interest  in  the  prem- 
ises where  the  cattle  were  taken  ? 

What  sort  of  interest  is  contemplated  by  the  words  "owned 
or  occupied  ?"  Is  mere  ownership  suflBcient  when  the  occu- 
pation is  in  anotiier  7 

Looking  simply  at  the  grammatical  construction  of  the 
phrase,  and  giving  the  ordinary  meaning  to  each  word,  and 
to  the  diqunctive  "  or"  between  the  words,  we  should  consider 
it  sufficient  if  there  was  mere  ownership  of  the  premises 
without  occupation,  or  actual  occupation  without  ownership : 
but  when  we  consider  that  the  statute  gives  the  right  to  take 
the  animals  only  when  trespassing  on  the  premises,  we  are 
induced  to  believe  that  the  intention  of  the  act  was  to  confer 
tills  summary  remedy  only  upon  the  possessor  of  the  prem- 
ises in  a  case  where  the  possession  was  injured.    Tne  phrase 

Vol.  xxxvn. — 6 
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"owned  or  occupied"  is  therefore  to  be  construed  with  refer- 
ence to  the  principles  applicable  to  trespass. 

The  general  ownership  draws  with  it  the  constructive  pos- 
session, if  the"  premises  are  not  in  the  possession  of  some 
other  person ;  but  if  the  possession  is  in  another,  then  only 
the  person  in  actual  possession  can  defend  and  protect  that 
possession  by  taking  the  cattle  into  custody.  No  one  else 
indeed  would  have  any  right  to  enter  on  the  premises  for 
any  such  purpose. 

The  terms  "owned  or  occupied,"  as  used  in  this  statute, 
are  to  be  considered  convertible  terms,  the  meaning  being, 
that  the  premises  must  be  in  the  actual  or  constructive  occu- 
pation of  the  person  who  is  authorized  to  take  the  animals. 
If,  therefore,  the  plaintiff  was  a  mere  owner  of  the  premises, 
but  had,  as  claimed  by  the  defendant,  leased  the  same  to 
Reade,  who  was  at  the  time  in  actual  occupation,  then  the 
judgment  of  the  court  for  the  defendant  would  have  been 
correct. 

But  do  the  facts  found  by  the  court  show  such  a  lease  of 
the  premises  from  the  plaintiff  to  Reade  as  divested  the  for- 
mer of  possession  and  conferred  it  upon  the  latter  ? 

It  might  seem  at  first  blush  that  the  finding  of  the  court 
concluded  the  parties  upon  this  issue,  and  settled  the  matter, 
as  a  question  of  fact,  that  the  premises  were  in  the  actual 
occupation  of  Reade ;  but  this  view  is  not  correct. 

The  court,  it  is  true,  finds  that  the  premises  were  in  the 
actual  occupation  of  Reade,  but  it  is  plainly  found  as  an  in- 
ference of  law  from  certain  facts  stated.  It  is  expressly 
stated  thac  Reade's  occupation  was  under  a  contract  between 
him  and  the  plaintiff,  to  carry  on,  manage  and  cultivate  the 
farm  upon  shares  for  one  year,  and  that  this  contract  was 
that  the  plaintiff  and  Reade  each  owned  one-half  the  stock, 
each  fumisjied  one-half  the  seed,  each  lived  in  the  house  on 
the  farm,  and  each  received  one-half  the  products  of  the 
farm.  Upon  these  facts  as  to  the  contract  it  appears  that 
the  parties  were  at  issue  upon  a  question  of  law, — whether  it 
amounted  to  a  lease  so  as  to  divest  the  plaintiff  of  the  occu- 
pancy ;  and  the  court  fomid,  contrary  to  the  claim  of  the 
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plaintiff,  that  this  contract  amounted  to  a  lease  and  vested 
Reade  witn  the  possession  of  the  farm.  Tlie  question  there- 
fore is  fairly  open  to  review,  as  matter  of  law,  whether  or 
not  the  court  was  correct  in  deciding  that  the  contract  above 
mentioned  amounted  to  a  lease,  and  vested  the  possession  of 
the  land  in  Reade  as  tenant. 

The  courts  have  found  it  difficult  to  fix  any  general  inile 
by  which  to  determine  whether  or  not  the  carrying  on  a  farm 
by  one  not  the  owner  upon  shares,  constitutes  him  a  tenant 
with  a  separate  right  of  property  in  the  crops,  and  the  author- 
ities in  different  states,  and  even  in  the  same  state,  are  not 
perfectly  uniform.  Whether  a  letting  on  shares  amounts  to 
a  lease,  depends  much  on  the  particular  terms  of  the  agree- 
ment. It  may  be  considered  mere  payment  for  the  labor  of 
cultivating  the  farm  by  a  part  of  the  crops  raised,  as  would 
usually  be  the  case  where  land  is  let  on  shares  for  a  single 
crop ;  or  it  may  make  the  owner  and  occupier  tenants  in 
common  of  the  crops,  being  a  mere  agreement  that  the  occu- 
pier shall  •work  the  farm  a  certain  time  and  divide  the  profits 
with  the  owner ;  or  it  may  amount  to  a  lease,  giving  the 
occupant  an  exclusive  interest  in  the  soil,  as  where  the 
occupant  is  to  pay  a  certain  quantity  of  grain  or  hay  for  the 
premises,  the  owner  of  the  soil  having  no  intei^est  till  tlie 
grain  or  hay  is  actually  delivered. 

In  the  state  of  New  York,  where  the  form  of  the  agreement 
was  like  a  lease,  reserving  rent,  an^  was  for  any  definite  time, 
the  earlier  Cases,  as  in  Stewart  v.  Doughty^  9  Johns.,  108,  and 
Jaek%on  v.  BroumeU,  1  Johns.,  267,  held  it  to  amount  to  a 
lease,  but  the  later  and  better  considered  cases  in  the  same 
state  have  overrule^  the  doctrine  of  the  cases  referred  to. 

In  Camoell  v.  Districhy  15  Wend.,  379,  where  the  agree- 
ment was  to  let  land  on  shares  for  one  year,  the  occupant 
yielding  a  certain  portion  of  each  crop  to  the  owner  of  the 
land,  the  court  held  that  it  was  a  letting  upon  shares  merely, 
and  not  a  lease  to  render  rent.  Nelson,  J.,  in  giving  the 
opinion,  after  alhiding  to  the  fact  that  tliere  was  nothing  in 
the  contract  to  indicate  that  the  stipulation  for  a  portion  of 
th#  crops  was  by  way  of  rent,  and  that  the  shares  were  of 
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specific  crops  raised  upon  the  farm,  remarks  : — "  It  is  very 
material  to  the  landlord,  and  no  injury  to  the  tenant,  that 
this  view  of  the  contract  should  be  maintained,  unless  other- 
wise clearly  expressed,  for  then  the  landlord  has  an  interest 
to  the  extent  of  his  share  in  the  crops.  If  it  is  deemed  rent 
the  whole  interest  belongs  to  the  tenant  until  a  division. 
Where  a  farm  is  let  for  a  year  upon  shares,  the  landlord  looks 
to  his  interest  in  the  crop  as  his  security,  and  tliercby  is  en- 
abled to  accommodate  tenants  who  otherwise  would  not  be 
trusted  for  the  rent." 

In  Putnam  v.  TFw«,  1  Hill,  234,  the  owners  of  a  farm 
agreed  with  two  persons,  by  contract  under  seal,  containing 
the  technical  phraseology  of  a  lease  reserving  rent,  that  they 
should  occupy  the  farm  and  work  it  for  one  year,  and  if  they 
performed  the  agreement  might  have  it  in  the  same  way  for 
a  year  longer,  the  occupiers  agreeing  hi  consideration  thereof 
to  yield  and  pay  the  owners  one  half  of  all  the  grain  raised ; 
and  the  court  held  that  until  a  division  the  parties  were  ten^ 
ants  in  common.  Cowen,  J.,  held  that,  in  order  to  determine 
whether  such  a  contract  was  to  be  regarded  as  a  lease  or  not, 
the  true  test  was  to  see  if  there  was  any  provision  in  whatever 
form  for  dividing  the  specific  products  of  the  premises.  If 
such  a  provision  was  found  the  parties  should  be  regarded  as 
tenants  in  common.  In  Dinehart  v.  Wilson^  15  Barb.,  696, 
will  be  found  a  similar  decision,  recognizing  the  same  test  as 
above  mentioned. 

In  Walker  v.  FitU^  24  Pick.,  191,  there  was  a  written  con- 
tract between  the  plaintiff  and  defendant  that  the  latter 
should  cultivate  tho  plaintiff's  farm  for  one  season,  each  fur- 
nishing one-half  the  seed,  Fitts  to  manage  according  to  the 
rules  of  good  husbandry,  arid  to  deliver  to  the  plaintiff  one- 
half  of  the  crops  of  every  kind,  properly  secured  in  the 
plaintiff's  house,  cellar  and  bam,  the  corn  to  be  divided  in 
the  ear,  other  grain  to  be  threshed  and  then  divided.  Tins 
was  held  not  a  contract  of  hire,  nor  a  mere  license  to  enter 
and  cultivate  the  farm,  nor  a  tenancy  at  will,  but  the  parties 
were  tenants  in  common  of  the  crops  growing  until  a  division. 
Morton,  J.,  in  giving  the  opinion,  with  great  good  sen#e 
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remarks : — "  The  principle  that  the  owner  and  ocoupaat  are 
tenants  in  common  of  the  forthcoming  crop  during  all  ite 
stages  of  growth  and  preparation  for  use  and  until  a  sever- 
ance by  the  parties,  is  not  only  supported  by  authority  but 
founded  in  good  sense  and  justice.  It  better  protects  the 
rights  and  interests  of  both  parties,  and  is  more  salutary  in 
its  operation  than  9^j  other  rule." 

In  the  light  of  these  cases,  we  think  the  contract  as  found 
by  the  court,  in  the  case  now  under  consideration,  makes 
the  plaintiff  and  Reade  tenants  in  common  of  the  crops.  It 
is  possible  that  the  whole  contract  is  not  reported,  but  as  the 
court  below  assumed  to  give  the  terms  of  the  contract  we 
must  treat  it  as  containing  all  the  essential  features.  It  no 
where  appears  that  one-half  the  products  was  to  be  rendered 
by  Reade  and  received  by  the  plaintiff  as  rent,  or  that  tlie 
contract  in  terms  gave  the  exclusive  possession  to  Reade ;  it 
was  not  in  the  form,  nor  did  it  contain  the  technical  phrase- 
ology, of  a  lease. 

The  contract  as  given  exhibits  the  parties  as  both  living  in 
the  house  on  the  premises,  boUi  placing  stock  on  the  farm, 
both  furnishing  seed  with  which  to  sow  and  plant,  both  re- 
ceiving the  products  of  the  farm  of  every  kuid,  share  and 
fihai'e  alike.  There  is  therefore  no  feature  of  a  lease,  giving 
Reade  exclusive  possession  and  separate  right  of  property  in 
the  crops,  but  every  feature  of  a  tenancy  in  common  of  all 
the  crops  and  products  of  the  farm,  from  their  origin  untU 
divided. 

The  entry  of  cattle  on  these  premises  inflicted  a  common 
injury  upon  the  plaintiff  and  Reade. 

The  plaintiff,  therefore,  ought  to  be  considered  an  occupant, 
with  tlio  right  to  take  into  his  custody  tlie  cattle  found  doing 
damage  to  crops  in  which  he  has  a  joint  and  common  interest 
with  another.  The  fact  that  the  interest  of  the  plaintiff  is 
in  common  with  another  will  not  make  the  taking  by  the 
plaintiff  alone  illegal.  If  the  plaintiff  had  sued  in  his  own 
name  for  the  injury,  in  an  action  of  trespass,  advantage 
could  have  been  taken  of  the  omission  to  join  Reade,  the  co- 
tenant,  only  by  a  plea  in  abatement.    It  could  not  have  been 
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taken  advantage  of  under  the  general  iftsue,  because  proof 
that  the  right  violated  was  joint  is  no  proof  that  the  plaintifiF*s 
property  was  not  injured  by  the  defendant's  cattle.  Gould's 
Pleading,  p.  276,  §  HI. 

If  not  available  in  a  direct  action  of  trespass  for  the  injury, 
certainly  it  cannot  be  in  this  action  for  a  forfeiture,  where  the 
only  question  is  whether  the  plaintiflf  had  such  an  interest 
under  the  statute  as  gave  him  the  right  to  take  the  cattle  into 
his  custody,  and  for  this  purpose  surely  a  joint  interest  is  as 
good  as  a  several  interest. 

It  would  be  absurd  to  require  both  tenants  in  common  to 
participate  in  taking  the  animals  into  custody.  Each  has  an 
immediate  right  and  interest  to  protect  that  requires  this 
summary  remedy,  and  in  protecting  his  own  interest  he  pro- 
tects that  ot  his  co-tenant,  who  cannot  complain  because  he 
was  not  first  consulted. 

The  plaintiff,  therefore,  is  entitled  to  a  new  trial,  unless 
the  other  facts  of  the  case  show  that  he  had  no  right  to  take 
the  cattle,  and  therefore  suffered  no  injury  on  account  of  the 
erroneous  decision  above  mentioned. 

The  second  requisite  we  have  already  mentioned  as  essen- 
tial to  a  lawful  taking,  is  that  the  animals  be  found  trespass- 
ing. Upon  this  part  of  the  case  no  question  is  presented  by 
the  record  for  our  decision.  It  appears,  however,  that  the 
cattle  were  taken  by  the  plaintiff  while  they  were  upon  the 
land  referred  to,  where  they  had  no  la^vful  right  to  be,  which 
would  constitute  trespass  at  common  law. 

The  only  remaining  question  which  the  record  presents,  is, 
whether  the  cattle  must  have  been  roaming  at  large  in  the 
highway,  for  the  pm^ose  of  being  kept  or  pastured  thereon, 
at  the  time  they  left  the  highway  and  entered  the  plaintiflF's 
premises  ?  The  court  decides  this  question  in  the  aflSrmative. 
Is  the  decision  correct  ? 

That  section  of  the  statute  by  virtue  of  which  the  animals 
were  taken,  (Gren.  Statutes,  p.  180,  sect.  193,)  contains  two 
distinct  parts  or  provisions.  The  first  part  provides  that 
"  any  person  may  seize  and  take  into  his  custody  and  posses- 
sion any  animal  which  may  be  in  any  public  highway,  and 
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opposite  to  land  owned  or  occupied  by  him,  contrary  to  the 
provisions  of  the  preceding  section."  Then  follows  the  sec- 
ond provision :  "  AnA  any  person  may  take  into  his  custody 
and  possession  any  animal  which  may  be  trespassing  upon 
premises  owned  or  occupied  by  him,  provided  said  animal 
enters  the  premises  from  the  highway,  or  through  a  fence 
belonging  to  the  owner  of  said  animal,  or  through  a  lawful 
fence  belonging  to  any  other  person." 

It  is  obvious  that  this  second  provision  is  independent  of 
the  other,  and  being  so,  the  words  at  the  end  of  the  first  pro- 
vision, "  contrary  to  the  provisions  of  the  preceding  section," 
cannot  apply  to,  or  in  any  way  qualify,  the  second  clause. 
The  preceding  section  above  referred  to  is  the  section  of  the 
statute  that  prohibits  animals  from  running  at  large  upon 
any  public  highway  or  common  for  the  purpose  of  being  kept 
or  pastured  thereon.  The  second  part  of  this  section  is  com- 
plete in  itself,  and  gives  the  clear  right  to  the  owner  or  occu- 
pier to  take  any  animal  into  his  custody  found  on  his  premises 
trespassing,  provided  it  entered  thereon  in  one  of  the  three 
ways  mentioned,  namely,  from  the  highway,  or  through  the 
fence  of  the  owner  of  the  animal,  or  through  a  lawful  fence 
of  any  other  person.  The  statute  might  have  been  more  just 
and  complete  if  it  had  qualified  the  second  part  with  the 
words  "  contrary  to  the  preceding  section ;"  but  these  words, 
having  been  omitted  in  a  clause  entirely  independent  of  the 
first  clause  where  they  occur,  cannot  be  supplied  by  construo- 
tipn  without  doing  violence  to  the  plain  meaning  of  the  lan- 
guage employed.  The  second  clause  prescribes  all  the  re- 
quisites and  conditions  necessary  to  confer  the  right  to  take 
animals  ipto  custody,  and  no  others  can  be  added  without 
usurping  the  functions  of  the  legislature. 

We  think  there  is  manifest  error  in  th^  judgment  com- 
plained of,  and  a  new  trial  is  advised. 

In  this  opinion  Park,  J.,  concurred.  Phelps,  J.,  dissented. 
Carpenter,  J.,  having  tried  the  case  in  the  court  below,  did 
not  sit. 
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Phelps,  J.  The  argument  in  support  of  the  nation  for  a 
new  trial  presents  two  claims.  The  first  is,  that  under  the 
clause  in  section  193,  of  the  General  ^tutes^  chapter  3,  title 
7,  it  is  immaterial  whether  the  animal  taken  up  was  roaming 
at  large  in  the  highway  with  the  purpose  on  the  part  of  its 
owner  of  depasturing  it  there*  The  preceding  clause  of  this 
section  expressly  refers  to  section  192,  which  prohibits  the 
roaming  at  large  of  animals  on  the  highways  and  commons, 
and  its  enforcement  is  particularly  limited  to  animals  so  at 
large  for  the  purpose  therein  specified.  That  on  which  the 
action  is  brought  dififers  in  phraseology,  and  in  terms  extends 
to  any  animals  trespassing  on  the  land  of  another,  having 
entered  upon  such  land  from  the  highway,  or  through  a  fence 
belonging  to  the  owner  of  the  animal,  or  a  lawful  fence 
belonging  to  the  owner  of  the  land. 

The  policy  of  our  statute  with  regard  to  fences  is  variant 
from  the  comnK>n  law,  and  requires  of  land  owners  to  fence 
their  particular  enclosures  for  their  protection,  except  against 
unruly  animals  and  those  unlawfully  at  large,  and  it  is  made 
their  duty  to  do  this,  not  only  as  towards  ac^oining  proprietors, 
but  also  next  \hQ  commons  and  highways. 

The  clause  under  consideration  is  to  be  construed  with  ref- 
erence to  other  provisions  of  the  statute  on  the  same  general 
subject,  and  when,  it  speaks  of  animals  trespassing  on  land 
owned  or  occupied  by  another,  which  have  entered  from  the 
highway,  it  refers  to  those  urdcmfuUy  at  lai^e  on  the  highway. 

The  owner  or  occupant  of  land  is  not  obliged  to  fence  it 
next  the  highway  against  such  animals.  It  then  becomes  an 
important  enquiry  when  is  an  animal  unlawfully  at  large  ? 
Obviously  when  in  the  highway,  and  not  in  front  of  land  be- 
longing to  the  owner  of  the  animal,  by  any  fault  or  negligence 
of  such  owner  with  respect  either  to  the  condition  of  his 
fences  or  the  ca3^e  of  his  animals ;  and  the  degree  of  care 
required  to  be  exercised  by  him  must  necessarily  depend,  to 
a  reasonable  extent,  on  the  orderly  or  disorderly  habits  of  the 
animal  to  be  restrained. 

If  a  man  turns  his  cow  into  his  yard  with  the  gate  open, 
or  bars  down,  by  which  it  passes  without  hindrance  into 
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another  open  yard,  and  from  thence  into  the  highway,  and 
while  the  person  whose  care  it  is  to  look  after  it  is  attending 
to  some  other  duty,  and  it  remains  though  but  for  a  short 
time  in  the  highway,  it  is  at  large  from  the  fault  of  the  owner ; 
and  if  it  strays  from  the  highway  upon  a  neighbor's  premises, 
it  is  trespassing  within  the  meaning  of  this  provision,  and 
may  be  lawfully  taken  into  the  custody  of  the  owner  or  occu- 
pant of  the  land,  though  he  had  no  fence  between  his  premises . 
and  tJie  highway.  Tl\e  case  finds  the  precise  facts  embraced 
in  this  statement,  and  the  plaintiff's  claim  to  this  extent 
may  well  be  sustained. 

Animals  found  trespassing  and  taken  into  actual  custody  * 
under  the  provisions  of  this  and  other  existing  statutes  are 
in  the  same  legal  situation  as  if,  instead  of  being  confifned  in^ 
the  yard  or  stable  of  the  owner  or  occupant  of  the  lain},  they 
h^  been  driven  to  and  restrained  in  a  public  pound,  and  the 
act  of  breaking  the  enclosure  and  taking  them  away,  is  at- 
tended by  the  same  legal  consequences.  When  a  pound  is 
broken  and  animals  taken  therefrom,  and  an  action  is  brought 
*to  recover  the  penally  prescribed  by  statute  for  that  offence^. 
the  defendant  cannot  set  up  the  irregularity  or  illegality  of 
the  impounding.  The  impounded  animals  are  in  the  custody 
of  the  law,  and  can  only  be  delivered  by  an  action  of  replevin, 
or  some  other  legal  method.  Gilbert  on  Distress,  63;  3 
Blackstone's  Com.,  12  ;  Melody  v.  Reah^  4  Mass.,  471 ;  Com- 
monwealth  v.  Beale^  5  Pick.,  514  ;  Field  v.  Coleman^  5  Cushing,, 
267. 

It  follows  that  the  defendant's  claim  that  the  animal  was 
not  roaming  at  large,  and  therefore  not  liable  to  be  taken  by 
the  plaintiff,  was  irrelevant,  and  the  judgment  of  the  court 
with  respect  to  it  erroneous.  But  as  upon  another  ground 
the  claim  of  the  plaintiff  is  in  my  opinion  entirely  unfounded, 
and  judgment  should  in  any  event  have  been  rendered  against 
him,  the  decision  in  the  defendant's  favor  on  the  point  I  have 
been  considering  was  immaterial,  and  a  new  trial  for  error 
with  respect  to  that  ought  not  to  be  granted. 

2.    The  second  claim  is,  that  the  plaintiff  by  virtue  of  his 
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ownership  was  the  occupier  of  the  premises,  and  that  proof 
of  title  sufficiently  established  the  averment  of  occupation. 

In  cases  of  trespass  for  iiyury  to  real  property,  it  is  suffi- 
cient at  common  law  to  prove  a  lawful  possession  as  against 
the  defendant,  even  though  a  title  bo  alleged.  In  those  cases  . 
the  injury  to  the  possession  is  what  constitutes  the  wrong, 
and  the  question  of  4;itle  is  entirely  immaterial.  Therefore 
when  title  and  possession  concur  in  tlie  same  person  the  for- 
mer includes  the  latter,  and  proof  of  possession  only,  under 
an  allegation  of  title,  is  sufficient.  The  proof  comes  up  to 
the  essential  part  of  the  allegation.  But  in  an  action  on  a 
statute,  where  a  remedy  is  given  to  one  person  alone,  or  to 
one  of  two  persons,  distinguished  by  their  particular  interest 
in  or  control  over  the  premises  in  question,  the  allegation  is 
material,  and  must  be  proved. 

The  declaration  alleges  that  the  plaintiff  was  the  occupant 
of  the  premises.  This  averment  is  descriptive  of  the  cliarac- 
ter  of  his  interest.  An  averment  of  either  title  or  occupancy 
was  indispensable  and  material  to  be  proved.  The  plaintiff 
had  in  fact  the  title,  and  the  court  expressly  found  that  he  in 
fact  had  not  the  occupation.  He  elected  to  declare  and  rely 
solely  upon  an  occupation,  and  the  allegation  was  unsupported 
by  the  necessary  proof.  Tliis  averment  lay  at  the  foundation 
of  his  right  to  recover,  and  having  failed  to  establish  it  he 
necessarily  failed  to  entitle  himself  to  a  judgment. 

The  statute  in  question  authorizes  "  any  person  to  take  into 
his  custody  and  possession  any  animal  which  may  be  tres- 
passing upon  premises  oivned  or  occupied  by  him,"  &c.  The 
word  "occupied"  means  personally  possessed  and  used,  and 
has  relation  to  the  individual  who  at  the  time  has  the  actual 
occupation,  as  distinguished  from  another,  who  by  virtue  of 
a  legal  title  has  a  merely  cons/ruclive  possession. 

I  think  the  manifest  intention  of  the  framers  of  this  stat- 
ute was  to  give  a  remedy  to  a  single  person — ^to  the  owner,  if 
in  actual  possession,  and,  if  not,  to  the  actual  occupant, 
though  not  the  owner.  Construed  in  connexion  with  the 
context  and  subject  matter  this  seems  the  only  reasonable 
interpretation  of  the  words  "  owned  or  occupied."     The  real 
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and  immediate  trespass  and  injury  is  to  the  individual  who 
at  the  time  has  the  cultivation  and  possession  of  the  land, 
whether  he  be  the  owner,  or  some  other  occupant  under  a 
lease  or  other  contract.  It  would  be  absurd  to  hold  that  the 
owner,  when  not  the  actual  occupier,  was  the  party  injured 
and  entitled  to  redress  except  as  owner,  and  equally  so  to 
claim  the  remedy  fof  both  the  owner  and  an  occupier  under 
him;. and  I  think  the  theory  on  which  the  plaintiff 's  claim 
is  predicated  necessarily  involves  the  principle  of  one  of  these 
two  propositions.  The  only  ground,  aside  from  his  title,  on 
which  the  owner's  claim  to  the  right  to  take  the  trespassing 
animal  into  his  custody  can  be  placed,  is  that  he  is  tenant  in 
common  with  the  occupier  in  the  net  products  of  the  land, 
which  in  my  judgment  is  an  interest  too  remote  to  entitle 
him  to  this  remedy,  and  the  phraseology  of  the  statute  seems 
clearly  to  exclude  him. 

The  plaintiflF  also  insists  that  the  Superior  Court  erred  in 
the  opinion  it  expressed  that  the  contract  between  the  plain- 
tiff and  Reade  amounted  to  a  lease,  and  vested  Reade  with 
the  possession  of  the  farm.  That  contract,  if  not  a  technical 
lease,  was  in  the  nature  of  such  an  instrument  and  conveyed 
the  right  to  the  actual  possession.  But  whether  it  was  in  all 
its  terms  equivalent  to  a  formal  lease  seems  wholly  unimpor- 
tant. If  there  had  been  a  written  lease  duly  executed,  con- 
veying the 'premises  to  Reade  to  cultivate  on  shares,  each 
party  to  furnish  an  equal  proportion  of  the  cattle  to  stock 
the  farm  and  half  the  seed  for  planting,  with  a  reservation 
to  the  lessor  of  the  right  to  occupy  one  half  of  the  dwelling 
house  on  the  farm  and  a  provision  for  an  equal  division  of  the 
crops,  the  case  would  not  differ  from  what  it  now  is  in  any 
aspect  essential  to  tiie  rights  of  the  person  who  had  the  culti- 
vation and  management  of  the  farm.  The  same  person 
would  in  either  case  be  the  occupier  of  the  premises.  I  con- 
fess my  entire  inability  to  understand  how  the  plaintiff,  being 
owner  of  the  premises,  in  which  character  he  might  properly 
have  sued  but  did  not,  and  another  person  being  the  actual 
occupant,  can  maintain  an  action  as  occupant  by  reason  of 
his  title.    Having  declared  as  occupant,  of  what  importance 
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are  the  terms  and  nature  of  the  contract  by  virtue  of  which 
the  occupation  is  in  fact  vested  in  another  ?  And  how  can 
it  be  material  under  the  phraseology  of  this  statute,  construed 
witli  reference  to  the  clearly  apparent  intention  of  the  legis- 
lature, whether  he  was  a  tenant  in  common  with  the  real 
occupant  in  the  growing  and  undivided  crops  ? 

I  think  the  fact  that  the  plaintiflF  anTi  Reade  were  tenants 
as  above  mentioned  is  wholly  immaterial  as  affecting  the 
character  of  the  tenure  by  which  Reade  held  the  premises, 
and  especially  in  view  of  the  adjudicated  fact  that  he  was  in 
actual  occupation.  That  tenancy  is  at  most  merely  an  ele- 
ment in  the  contract  by  virtue  of  which  he  held  the  occupa- 
tion. 

By  this  statute  the  legislature  manifestly  designed  to  give 
to  an  actual  occupant^  whether  a  strictly  formal  leasee  or  not, 
the  right  to  take  into  custody  animals  which  were  trespass- 
ing. This  is  obvious  from  the  language  used.  If  they  had 
intended  to  restrict  the  operation  of  the  statute  to  lessees  in 
the  technical  sense,  they  would  have  employed  language 
appropriate  to  express  such  a  limited  meaning.  They  evi- 
dently designed  to  give  the  act  a  more  enlarged  and  liberal 
operation,  and  hence  in  reasonable  and  fitting  terms  applied 
its  provisions  to  any  person  who  for  the  time  being  was  a 
mere  actual  occupant.  There  is  a  significant  propriety  in 
their  doing  this,  because  precisely  the  same  reason  exists  for 
including  within  its  scope  a  band  fidS  occupier  without  a  for- 
mal lease  as  for  including  one  with.  The  personal  annoyance 
and  injury  arising  from  a  trespass  was  the  mischief  for  which 
a  simple  and  summary  remedy  was  intended,  and  that  mischief 
in  either  case  is  precisely  the  same. 

If  the  owner,  by  the  legal  force  of  his  title,  and  of  his  ten- 
ancy with  the  actual  occupant  in  the  growing  crops,  is  in 
contemplation  of  this  statute  to  be  considered  the  real  occu- 
pier of  the  premises,  I  think  the  framers  of  the  statute  were 
unfortunate  in  the  use  of  the  expression  "  owned  or  occupiedJ^^ 

I  would  not  advise  a  new  trial. 
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Samuel  J.  P.  Ladd  vs.  The  Town  op  Franklin. 

A  town  Toted  to  give  a  certain  bounty  to  Tolnnteers  enlisting  in  the  military 
servico  of  ^e  United  States  on  the  quota  of  the  town,  and  authorized  the 
selectmen  to  pay  the  bounty  after  the  volunteers  were  mustered  into  the  ser- 
vice. B  enlisted  and  was  accepted  and  went  into  camp,  but  was  taken  sick 
and  left  the  service  before  his  regiment  was  mustered  in,  and  was  never  accred- 
ited to  the  town.  After  he  enlisted,  but  before  the  regiment  was  mustered  in, 
the  selectmen  at  his  request  gave  him  a  note  for  a  part  of  his  bounty,  payable 
to  him  or  bearer  at  a  future  day  with  interest,  the  consideration  being  ex- 
pressed to  be  "  value  received  in  volunteer  militia  service."  Held  that  there 
could  be  no  recovery  upon  the  note  by  a  purchaser  of  it  in  good  faith  for  full 
value  before  due. 

The  selectmen  exceeded  their  authority  in  giving  the  note.  That  authority  was 
special  and  limited.  They  had  no  power  to  act  in  the  matter  as  general  agents ' 
of  the  town. 

Persons  dealing  with  a  special  agent  do  so  at  their  own  risk  and  are  bound  to 
infbrm  themselves  as  to  the  extent  of  his  authority. 

This  doctrine  is  especially  reasonable  and  pertinent  where  the  power  is  given  by 
a  public  vote  of  a  town,  readily  accessible,  and  where  the  claimant  is  a  resi- 
dent of  the  town. 

The  terms  of  the  note  here  showed  that  it  could  have  been  given  only  under  a 
special  authority,  which  special  authority  could  have  been  conferred  only  by  a 
vote  of  the  town. 

If  the  giving  of  the  note  was  to  be  regarded  as  an  admission  that  B  had  been 
mustered  into  the  service  of  the  United  States,  yet  the  selectmen  had  no 
power  to  bind  the  town  by  such  an  admission. 

A  vote  authorizing  selectmen  to  pay  money,  means  to  pay  in  the  ordinary  way, 
by  an  order  on  the  treasurer,  and  gives  no  authority  to  make  a  note. 

A  special  agent  cannot,  without  express  authority  from  his  principal,  bind  him 
by  a  negotiable  promissory  note. 

The  party  purchasing  the  note  was  a  resident  of  the  town,  with  access  to  its 
records,  and  was  also  a  brother-in-law  of  B,  and  cognizant  of  the  general  facts 
with  regard  to  his  military  service,  and  had  heard  that  the  selectmen  had  ques- 
tioned the  liability  of  the  town^  to  pay  the  note.  Whether  upon  these  facts 
the  law  would  not  regard  him  as  taking  the  note  in  bad  faith  r  Qucere. 

Assumpsit,  by  the  plaintiff  as  bearer,  upon  a  note  executed 
by  the  selectmen  of  the  defendant  town  brought  to  the  Su- 
perior Court  in  New  London  county,  and  tried  6n  the  general 
issue  with  notice  closed  to  the  court,  before  Carpenter ,  J. 

The  note  was  as  follows : — 

"  $165.00.  On  demand,  value  received  in  nine  months' 
volunteer  militia  service,  we  the  undersigned,  Selectmen  of 
the  town  of  Franklin,  or  our  successors  in  office,  promise  to 
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pay  Ezra  B.  Bailey,  or  bearer,  One  Hundred  and  Sixty-Five 
Dollars,  with  interest,  on  the  1st  day  of  April,  1868,  and  an- 
nually thereafter.     Franklin,  Conn.,  Sept.  16, 1862. 

Edward  A.  Aijlyn,  1 
H.  W.  KiNGsLEY,     S  Selectmen.** 
Solomon  A.  Frink,  ) 

On  the  trial  it  was  proved  and  admitted  that  on  the  26th 
day  of  July,  1862,  the  town  of  Franklin,  at  a  meeting  legally 
warned  and  held  for  the  purpose,  passed  the  following  votes: 

"  Voied^  That  the  smn  of  fifty  dollars  be  paid  out  of  the 
town  treasury  to  such  resident  volunteers  who  shall  be  en- 
listed from  this  town  before  the  first  day  of  September,  1862, 
•  by  any  proi>erly  authorized  recruiting  officer;  and  said  bounty 
is  to  be  paid  when  the  recruit  is  mustered  into  the  seiTice  of 
the  United  States  and  accredited  to  this  town. 

'^  Vbted^  That  the  bounty  oflfered  by  this  town  be  paid  to 
all  enlisted  since  July  14th,  1862. 

"  Voted^  That  a'  committee  of  three  be  appointed  to  pay 
over  to  the  volunteer  or  his  order,  the  fifty  dollars  bounty 
voted  by  this  town,  when  the  foregoing  conditions  are  com- 
plied with. 

'*  Voted,  That  the  selectmen  of  this  town  be  said  commit- 
tee. 

^^Voted^  That  the  selectmen  be  authorized  to  borrow 
money,  if  need  be,  to  pay  the  bounty  oflfered  by  the  town." 

'  It  was  also  proved  and  admitted  that  on  the  28d  day  of 
August,  1862,  the  town,  at  another  meeting  legally  warned 
and  held,  passed  the  following  votes: 

"  Voted,  That  the  town  of  Frai^klin  pay  to  each  volunteer 
from  this  town,  (who  shall  be  a  resident  thereof,)  who  shall 
enlist  prior  to  September  1st,  1862,  for  the  term  of  nine 
months,  the  sum  of  one  hundred  and  fifty  dollars,  in  addition 
to  the  bounty  of  fifty  dollars  previously  oflfered  by  this  town 
to  the  three  years  volunteers. 

"  Voted,  That  the  selectmen  of  this  town  l>e  directed  to 
pay  the  bounty  oflfered  by  the  town  on  and  after  tliey  are 
mustered  and  sworn  into  the  service  of  the  United  States. 

"  Voted^    That  the  selectmen  use  all  diligence  and  exert 
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themselves  to  the  utmost  to  enlist  the  required  number  of 
men  from  the  town,  or  a  sufBcient  number  to  supply  the  mun- 
ber  required  from  this  town  to  make  the  quota  called  for  by 
the  President." 

It  was  also  proved  that  under  the  last  three  votes  Ezra  B. 
Bailey,  a  resident  of  the  town,  enlisted  in  Company  B,  of 
the  26th  Regiment  of  Connecticut  Volunteers,  and  went  into 
camp  with  the  regiment  at  Norwich  on  the  5th  of  September, 
1862 ;  that  he  was  regularly  examined,  passed  "and  accepted 
by  the  proper  officer,  as  a  member  of  the  company,  and  that 
the  oath  provided  by  law  was  administered  to  him  by  Lieu- 
tenant Webb,  an  officer  of  the  United  States  army,  on  the  25tli 
of  September,  1862 ;  that  the  selectmen  of  the  town,  in  pur- 
suance of  tlie  last  mentioned  votes  and  the  votes  passed  by 
the  town  on  the  26th  of  July,  1862,  paid  to  Bailey  $35  in 
money,  and  for  the  balance  of  the  bounties  at  his  request 
executed  and  delivered  to  him  the  promissory  note  in  question 
on  the  26th  of  September,  1862 ;  and  that  Bailey  remained 
in  camp  with  his  company  and  regiment  until  the  5th  of  No- 
vember, 1862,  when  he  was  taken  sick  with  a  typhoid  fever 
and  went  to  hig  home  in  Franklin,  and  never  afterwards  joined 
the  regiment,  and  that  by  reason  of  sickness  he  was  disabled 
for  several  months. 

It  was  also  proved  that  the  regiment  was  accepted  and 
mustered  into  the  ser\dce  of  the  United  States  on  the  10th 
day  of  November,  1862,  and  soon  thereafter  left  the  state  in 
the  service  of  the  government ;  but  that  Bailey,  being  sick 
and  absent  from  the  camp  at  that  time,  was  not  mustfered  in 
with  the  regiment,  and  was  not  at  any  time  thereafter  mus- 
tered into  the  service,  his  sickness  being  the  only  reason  why 
he  was  not  mustered  in  with  the  regiment. 

It  was  proved  also  that  the  plaintiff  purchased  the  note  of 
Bailey  and  paid  him  therefor  its  full  value,  sometime  between 
the  1st  day  of  February,  1863,  and  the  1st  day  of  October  of 
the  same  year,  (but  at  what  time  precisely  it  was  not  proved,) 
and  that  at  the  time  of  making  the  purchase  he  had  knowl- 
edge of  all  the  facts  in  relation  to  the  military  services  of 
Bailey,  (except  that  he  had  no  knowledge  that  Bailey  had  not 
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been  mustered  into  the  service  of  the  United  States,)  and 
had  heard  that  the  selectmen  had  questioned  the  liability  of 
the  town  on  the  note ;  but  it  did  not  appear  that  the  plaintiflF 
had  any  actual  knowledge  that  they  had  declined  to  pay  the 
note  until  the  12th  day  of  October,  1863,  when  tlie  select- 
men published  a  notice  cautioning  all  persons  against  taking 
the  note  in  question,  and  stating  that  payment  of  the  note 
had  been  stopped.  It  was  admitted  that  the  plaintiff  was  a 
brother-in-law  of  Bailey. 

Except  as  above  stated  the  plaintiflF  received  the  note  in 
good  faith. 

It  further  appeared  from  the  evidence  that  Bailey  was 
never  credited  to  or  applied  upon  the  quota  of  the  town  of 
Franklin  ;  but  that  neither  he  nor  the  plaintiflF  had  knoM^edge 
of  that  fact,  unless  such  knowledge  is  to  be  inferred  from  the 
time  and  manner  of  his  service  as  above  stated. 

Upon  these  facts  the  plaintiflF  claimed  to  I'ecover  of  the 
defendants  the  amount  of  the  note.  The  defendants  claimed 
that  their  selectmen*  had  no  authority  to  execute  and  deliver 
the  note  to  Bailey,  unless  and  until  he  was  mustered  into  the 
.  service  of  the  United  States,  and  that  as  he  was  never  mus- 
tered into  the  service,  and  as  the  plaintiflF  purchased  the  note 
more  than  four  months  after  it  was  executed  and  delivered  to 
Bailey,  and  after  he  had  heard  that  the  selectmen  questioned 
the  liability  of  the  defendants  thereon,  he  was  not  entitled  to 
recover.  But  the  court  overruled  the  claims  of  the  defend- 
ants, and  found  the  issue  in  favor  of  the  plaintiflF,  and  for 
him  to  recover  of  the  defendants  $236.72  damages  and  costs. 

Tlie  defendants  moved  for  a  new  trial. 

Hovey  and  Tenny^  in  support  of  the  motion. 

1.  When  an  agent  acts  under  a  special  or  express  author- 
ity, whether  written  or  oral,  the  party  dealing  with  him  is 
bound  to  know  at  his  peril  what  the  power  of  the  agent  is 
and  to  understand  its  legal  eflFect,  and  if  the  agent  exceed 
the  boundary  of  his  legal  power,  the  act,  as  concerns  the 
principal,  is  void.  The  selectmen  of  the  town  of  Franklin 
were  acting  under  a  special  authority  and  had  no  power  ex- 
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cept  such  as  was  delegated  to  them  by  the  votes  recited  in 
the  motion.  These  votes  give  no  authority  to  pay  bounties 
to  any  volunteer  until  after  he  was  mustered  into  the  service 
of  the  United  States,  and  as  the  note  upon  which  this  action 
is  founded  was  executed  and  delivered  to  Bailey  before  he 
was  mustered  in,  it  is  void.     2  Kent's  Com.,  (9th  ed.,)  885 ; 

1  Parsons  on  Contracts,  41 ;  Thompson  v.  Stewart^  S  Conn., 
171 ;  Snow  v.  Perry ^  9  Pick.,  539 ;  Mwm  v.  Chmmission  Co.y 
16  Johns.,  44  ;  Beats  v.  Allen^  18  id.,  363;  Batty  v.  Carswell, 

2  id.,  48  ;  Rossiter  v.  RogMer^  8  Wend.,  494  ;  1  Am.  Lead- 
ing  Cases,  536-576. 

2.  Express  notice  of  any  defect  or  infirmity  in  the  title 
to  a  note,  so  as  to  let  it  in  as  a  bar  or  defense  against  a  holder 
for  value,  is  not  indispensable ;  but  it  will  be  sufficient  if  the 
circumstances  are  of  such  a  strong  and  pointed  character  as 
necessarily  to  cast  a  shade  upon  the  transaction  and  to  put 
the  holder  upon  inquiry.  The  plaintiff  purchased  the  note 
of  Bailey  more  than  four  months  after  it  was  executed  and 
delivered  to  Bailey.  He  knew  all  the  circumstances  connected 
with  its  history  and  had  heard  that  the  defendants'  selectmen 
questioned  the  liability  of  the  defendants  thereon.  These 
facts  were  of  such  a  nature  as  to  put  a  prudent  man  upon 
inquiry.  With  a  knowledge  of  these  fadte  he  could  not  be 
said  to  have  purchased  the  note  in  good  faith,  but  took  it  at 
his  peril.  Story  on  Prom.  Notes,  §197;  Hall  v.  Hale,  8 
Conn.,  336  ;  Cone  v.  Baldwin,  12  Pick.,  545  ;  Towle  v.  Leav- 
Ut,  8  Poster,  360 ;  Holbrook  v.  Mx,  1  E.  D.  Smith,  154. 

Pratt  and  Bolles,  with  whom  was  Wait,  contra. 

1.  The  bounty  was  to  be  paid  by  the  selectmen  when  the 
recruit  was  mustered  into  the  service  of  the  United  States 
and  accredited  to  the  town.  The  record  finds  that  Bailey  was 
regularly  examined,  passed  and  accepted  by  the  proper  officer 
as  a  member  of  company  B,  26th  Regt.  Connecticut  Voluh- 
teers,  and  that  the  oath  provided  by  law  was  administered  to 
him  by  Lieut.  Webb,  an  officer  of  the  United  States  army,  on 
the  25th  of  September.  Also  that  on  the  26th  day  of  Septem- 
ber, 1862,  the  selectmen  of  the  town  paid  Bailey  the  sum  of 
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$35.  in  money,  and  for  the  balance  of  the  bounties,  at  his 
request,  gave' him  the  note  in  suit.  This  action  of  the  select- 
men creates  the  presumption  that  Bailey  had  complied  with 
all  the  conditions  on  his  part,  else  the  mohey  would  not  have 
been  paid  nor  the  note  given.  And  the  town  is  estopped 
from  denying  this,  or  claiming  that  the  selectmen  tran- 
scended their  authority.  If  they  exceeded  their  authority  at 
all,  it  was  only  in  paying  Bailey  before  Hie  day  of  muster. 
Their  action  does  not  show  that  Bailey  was  improperly  en- 
listed ;  it  completely  sets  aside  anp  such  inference. 

2.  If  Bailey  could  have  recovered  on  the  note,  Ladd  cer- 
tainly can  who  is  a  holder  for  value.  Ladd  had  a  right  to 
presume  that  if  the  town  had  given  the  note,  it  was  valid  and 
would  not  be  repudiated.  He  was  a  resident  of  the  town  at 
the  time  the  votes  were  passed,  and  knew  what  they  were, 
and  had  no  reason  to  suppose  that  the  committee  had  acted 
contrary  to  their  authority.  Commissioners  of  Knox  County 
V.  Aspinwallj  2f  Howard,  539. 

8.  But  the  maker  of  a  negotiable  note  cannot  attack  it  in 
tlie  possession  of  a  third  party  having  no  knowledge  of  any 
infirmities  attaching  to  it,  if  there  is  nothing  to  awaken  sus- 
picion. 3  Kent's  Com.,  78 ;  1  Parsons  on  Notes  &  Bills,  274, 
279 ;  Swift  v.  Tyson^l  Pet.,  1.  And  the  presumption  of  law  is 
that  the  holder  took  it  in  good  faith.  Case  v.  Mechanics  Bank- 
ing Association,  4  N.  York,  166.  The  record  finds  that  Ladd 
"  had  no  knowledge  but  that  Bailey  had  been  duly  mustered 
into  the  United  States  service."  In  respect  to  Ladd,  there- 
fore, there  was  a  good  consideration  for  the  original  note,  and 
whether  the  selectmen  had  authority  to  give  it  to  Bailey  as 
soon  as  they  did  or  not,  does  not  affect  his  right  to  recover. 
For  if  Bailey  was  mustered  into  the  United  States  service, 
there  is  no  question  whatever  that  whether  he  performed  any 
military  service  or  not  he  could  recover.  Terrell  v.  Town  of 
Colebrooky  35  Conn.,  188.  But  if  there  was  no  consideration 
for  the  note,  yet  that  is  no  defence  against  Ladd,  who  took 
it,  as  the  court  substantially  finds,  without  any  notice  of  a 
want  of  consideration.  1  Parsons  on  Notes  &  Bills,  279, 188, 
note  ff.  Besides,  Ladd  did  not  take  the  note  till  after  the  10th 
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of  November,  1862,  at  which  time  there  was  no  infirmity  at- 
taching to  it,  even  in  the  hands  of  Bailey.  And  in  respect 
to  the  refusal  of  the  town  to  pay  the  note,  Ladd  had  no  such 
notice  before  purchase  as  would  bind  him. 

4.  The  note  was  not  overdue  at  the  time  Ladd  purchased 
it.  Tomlinson  Carriage  Co.  y,  Kimella,  81  Conn,y  268;  1 
Parsons  on  Notes  &  Bills,  264,  note  y,  375. 

Phelps,  J.  To  determine  this  case  let  us  briefly  recur  to 
the  facts.  The  defendant,  on  the  26th  day  of  July,  1862,  in 
legal  meeting,  voted  to  pay  $50  from  its  treasury  to  such 
resident  volunteers  as  should  thereafter,  before  the  1st  day  of 
September  following,  enlist  in  the  service  of  the  United  States, 
and  also  to  those  who  had  previously  enlisted  since  the  14th 
day  of  the  said  July  ;  such  bounty  to  be  paid  when  such  re- 
cruits should  be  mustered  into  the  United  States  service  and 
accredited  to  the  tovm ;  and  the  selectmen  were  appointed  a 
committee  to  pay  to  the  volunteer  or  his  order  such  bounty 
when  the  foregoing  conditions  were  complied  with,  and  were 
authorized  to  borrow  money  if  necessary  to  pay  the  same. 

At  another  meeting  duly  warned  and  legally  held  on  the 
23d  of  August,  1862,  it  also  voted  to  pay  each  resident  volun- 
teer from  the  town  who  should  enlist  for  the  term  of  nine 
months  before  the  first  day  of  said  September,  $150  in  addi- 
tion to  the  $50  previously  offered,  and  the  selectmen  were 
directed  to  pay  this  bounty  "  on  and  after  such  volunteers  were 
mustered  into  the  service  of  the  United  States";  and  they  were 
required  to  use  the  utmost  diligence  in  filling  the  quota  then 
assigned  to  the  town. 

Pursuant  to  the  votes  passed  at  the  last  mentioned  meet- 
ing Ezra  B.  Bailey,  a  resident  of  the  town  of  Franklin,  on  or 
about  the  5th  of  September,  1862,  volunteered  for  nine 
months,  and  was  examined,  accepted  and  sworn  on  the  25th 
of  that  month,  but  in  consequence  of  sickness  was  never 
mustered  into  the  United  States  service  and  never  accredited 
tOy  or  applied  upon  the  quota  of  the  town.  The  regiment 
in  which  he  volunteered  was  duly  mustered  into  service  on 
the  10th  of  the  subsequent  November.    The  note  in  suit 
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was  dated  on  the  26th  of  September,  and  the  consideration 
expressed  on  its  face  is  for  "  nine  months  volunteer  militia 
service."  It  is  in  form  negotiable,  but  was  made  so  by  one 
of  the  selectmen  after  the  others  had  signed  it,  and  in 
their  absence  and  without  their  knowledge  or  authority  or 
that  of  the  town,  but  the  fact  of  such  alteration  was  subse- 
quently communicated  by  the  person  by  whom  it  was  made 
to  the  other  selectmen,  who  made  no  objection.  On  the  same 
day  the  selectmen  paid  Bailey  $35  in  money,  which  together 
with  the  note  made  the  entire  ?um  voted  by  the  town  at  their 
meeting  on  the  23d  of  August.  Between  February  first  and 
October  first  1868  the  plaintiflF  purchased  the  note  from  Bai- 
ley, and  paid  him  therefor  its  full  value.  The  plaintiff  then 
had  knowledge  of  all  the  facts  in  relation  to  Bailey's  service, 
excepting  that  he  did  not  know  he  had  not  been  duly  mus- 
tered into  the  United  States  service.  He  had  heard  that  the 
selectmen  questioned  the  liability  of  the  town  to  pay  the  note, 
but  had  no  actual  knowledge  that  they  declined  payment 
until  he  saw  a  published  notice  to  that  effect  dated  October 
12th,  1863,  which  cautioned  all  persons  against  purchasing 
the  note,  and  stated  that  payment  of  it  had  been  stopped 
because  the  service  by  Bailey,  specified  as  the  consideration 
for  the  note,  had  not  been  performed.  The  court  found  that 
neither  Bailey  nor  the  plaintiff  knew  that  the  former  had 
not  been  applied  towards  the  quota  of  the  town,  unless  such 
knowledge  is  properly  inferable  from  the  time  and  manner 
of  Bailey's  service ;  and  that  the  plaintiff  took  the  note  in 
good  faith  excepting  as  the  contrary  is  indicated  by  the  other 
acts  found.  It  is  conceded  that  the  plaintiff  was  a  resident 
of  the  town  of  Franklin  at  the  time  of  the  passage  of  the 
votes,  and  had  knowledge  of  them. 

In  view  of  the  character  of  the  votes,  and  of  the  facts 
found  and  admitted,  and  the  law  as  applicable  to  them,  we 
are  to  say  whether  the  Sujjerior  Court  properly  found  the 
issue  in  favor  of  the  plaintiff. 

It  is  claimed  in  support  of  the  motion  for  a  new  trial,  that 
the  selectmen  were  the  special  agents  of  the  town,  and  ex- 
ceeded their  authority  in  giving  the  note  in  suit.     We  think 
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a  fair  construction  of  the  votes  passed  by  the  defendant  justi- 
fies this  claim.  They  "were  appointed  and  authorized  to  exe- 
cute the  single  and  specific  purpose  of  filling  the  then  pending 
quota  ot  the  town,  and  of  paying  the  volunteers  when  they 
should  be  mustered  into  the  service  of  the  United  States.  So 
far  as  the  authority  to  make  payment  was  concerned  it  was 
carefully  and  expressly  limited  as  to  the  time  when  it  might 
be  performed.  The  object  of  the  defendant  was  to  fill  its 
quota,  and  its  motive  for  procuring  volunteer  enlistments  was 
to  secure  the  application  of  the  recruits  upon  it.  This  could 
not  be  done  until  they  were  actually  mustered  in,  and  hence 
the  obvious  purpose  and  propriety  of  the  defendant's  action 
in  this  respect.  The  circumstances  are  such  as  to  exclude 
all  possible  doubt  of  its  intention,  even  if  it  had  not  been 
unequivocally  expressed  in  the  language  which  it  used.  The 
fact  that  the  selectmen  so  luidcrstood  it  is  shown  by  their 
subsequent  conduct  in  attempting  to  discharge  the  defendant 
from  liability  upon  it.  The  notice  which  they  published  was 
in  effoct  an  admission  that  they  had  prematurely  and  unau- 
thorizedly  executed  the  note. 

If  Bailey  had  been  actually  mustered  in  he  would  have 
been  accredited  to  the  defendant  and  counted  towards  its 
quota,  even  though  he  had  immediately  deserted  and  never 
rendered  any  part  ol  the  service  which  he  promised  to  per- 
form. Terrdl  v.  Town  of  Cold>rook,  36  Conn.,  188.  The 
pivot  of  the  whole  matter  was  the  being  mustered  into  the 
service  of  the  United  States.  It  this  had  been  done  every 
requisite  essential  to  the  defendant  would  have  been  com- 
plied with,  and  not  having  been  done,  the  consideration 
failed  and  the  entire  anterior  proceedings  were  practically  an 
utter  nullity. 

frhe  duty  of  filling  quotas  by  towns  was  special  and  extra- 
orSTnary,  and  grew  out  of  the  exigencies  created  by  the 
existence  of  the  war.  The  discharge  of  this  duty  appertained 
to  the  towns  in  their  corporate  and  aggregate  capacity,  and 
not  to  their  selectmen  as  their  ordinary  general  agents,  except 
as  they  were  specially  directed  or  empowered r^  Even  the 
towns  tliemselves  had  no  authority  to  pay  bounties  until  it 
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was  expressly  conferred  upon  them  by  the  General  Assembly 
in  1862.  It  was  a  peculiar  power,  to  be  strictly  exercised, 
and  one  which  the  selectmen  could  not  legally  perform  except 
within  the  limits  and  according  to  the  terms  distinctly  au- 
thorized by  the  towns.  The  defendant  evidently  understood 
this  to  be  so,  and  acted  intelligently  upon  that  understanding. 
It  was  precise  in  the  declaration  of  the  terms  of  its  authority, 
and  careful  not  to  hold  out  its  agents  as  possessing  any  power 
except  what  was  expressly  contained  in  its  public  and  recorded 
votes.  The  scope  of  the  agency  was  restricted  to  the  dis- 
charge of  a  particular  duty,  and,  so  far  as  the  act  of  making 
payment  was  concerned,  to  a  certain  time ;  and  it  is  difficult 
to  conceive  how  language  could  have  been  more  aptly  em- 
ployed to  create  a  special,  as  distinguished  from  a  general 
agency.  Story  on  Agency,  §§  73, 126, 127,  128,  and  notes ; 
Chitty  on  Contracts,  216,  note ;  2  Kent's  Com.,  620  to  622  and 
notes ;  Thompson  v.  Stewart^  3  Conn.,  183  ;  Keyes  v.  West- 
ford,  17  Pick.,  273  ;  Delafield  v.  State  of  Illinois,  26  Wend., 
192 ;  Seals  v.  Allen,  18  Johns.,  363. 

That  a  special  agent  cannot  bind  his  principal  by  any  act 
in  excess  of  his  authority,  and  that  persons  dealing  with  such 
an  agent  do  so  at  their  own  risk  and  peril,  and  are  bound  to 
examine  and  ascertain  the  precise  extent  of  his  authority, 
are  propositions  too  long  and  well  settled  to  admit  of  contro- 
versy, and  their  correctness  is  distinctly  recognized  in  the 
foregoing  and  numerous  other  authorities  ;  and  this  doctrine 
is  especially  reasonable  and  pertinent  where  the  delegation  of 
power  is  contained  in  public  votes  or  other  records  or  instru- 
ments readily  accessible,  and  where  the  party  asserting  the 
claim  against  the  defendant  is  one  of  its  citizens  and  has  full 
knowledge  of  its  votes. 

I  am  satisfied  there  is  another  reason  why  the  action  of  the 
selectmen  in  giving  the  note  was  unwarranted  and  not  bind- 
ing on  the  defendant.  The  votes  of  the  defendant  simply 
direct  its  selectmen  to  pay  the  authorized  bounties.  This 
means  payment  in  the  usual  and  ordinary  mode,  throup:h  the 
medium  of  orders  drawn  on  its  treasurer.  This  is  the  only 
regular  and  legal  method  of  liquidating  claims   against  a 
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towa,  and  is  expressly  recognized  as  such  in  our  statutes. 
General  Statutes,  page  104,  sec.  45.  The  vote  of  the  deferd- 
ant  with  reference  to  the  bounty  of  $50,  a  part  of  which 
must  necessarily  have  been  included  in  the  note,  distinctly 
directs  tliat  payment  shall  be  made  from  its  treasury,  and 
the  select pien  are  authorized  if  necessary  to  borrow  money 
to  meet  the  demand  arising  from  the  defendant's  obligation 
to  discharge  the  particular  claim.  Tlio  borrowing  of  money 
by  a  town  through  its  agents  necessarily  implies  payment  of 
it  into  its  treasury  upon  its  receipt  from  the  corporation  or 
person  from  whom  it  is  obtained ;  and  there  is  nothing  in  the 
circumstances  with  i-eference  to  the  remaining  $150  of  the 
bounty  to  justify  the  inference  that  the  defendant  expected  or 
designed  that  the  disbursement  of  the  requisite  funds  to  meet 
it  should  be  made  in  any  other  manner  than  that  prescribed 
by  statute  and  ordinarily  practiced  by  towns,  which  is  by 
orders  on  their  treasurer  duly  issued  and  regularly  entered  in 
a  book  kept  for  the  purpose.  A  departure  from  this  practice 
would  tend  to  complication  and  confusion  in  the  accounts  of 
t3wns,  which  ought  to  be  simply  and  intelligibly  kept,  and 
produce  irregularities  of  a  mischievous  tendency. 

The  authorities  in  support  of  the  point  that  a  Special  agent 
cannot  without  express  authority  from  his  principal  bind  him 
by  a  negotiable  promissory  note,  are  nearly  uniform  and 
entirely  decisive.  Savage  v.  MiXy  9  N.  Hamp.,  2G8 ;  JDenison 
V.  Tt/sorij  17  Verm.,  550 ;  Taber  v.  Cannon^  8  Met.,  458 ; 
Paiffe  V.  Stone,  10  id.,  160;  Webber  v.  Williams  College,  23 
Pick.,  302  ;  Rossiter  v.  RossUer,  8  Wend.,  404 ;  Smith  v.  GHb- 
son,  6  Blackf.,  369  ;  Martin  v.  Walton,  1  McCord,  16  ;  David- 
gnn  V.  Stanley,  2  Mann.  &  Gr.,  721 ;  Umerson  v.  Providence 
Hat  Mfg.  Co,,  12  Mass.,  237. 

And  this  principle  may  well  be  held  to  .be  particularly 
applical)le  to  a  case  where  the  selectmen  of  a  town,  under  a 
special  power  not  embracing  the  execution  of  negotiable  notes, 
after  having  signed  a  note  not  negotiable,  without  tlic  knowl- 
edge of  their  principal  so  alter  it  as  to  render  it  negotiable.. 

2.  It  is  alfio  clairaerl  that  the  plaintiff  is  not  a  bond  fide 
indorsee  of  the  note,  and  is  therefore  not  entitled  to  recover. 
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That  there  was  an  entire  failure  of  consideration  between 
the  defendant  as  maker  and  Bailey  as  payee  of  the  note, 
cannot  be  questioned.  The  sole  consideration  of  the  note 
was  the  rendition  of  military  service  which  was  never  per- 
formed. No  action  therefore  could  have  been  maintained  by 
him  upon  it,  and  the  question  is,  whether  it  was  negotiated 
to  and  received  by  the  plaintiff  under  such  circumstances  as 
to  give  him  a  legal  right  to  collect  it  from  the  defendant. 

The  earlier  rule  on  the  subject  vitiated  a  negotiable  instru- 
ment in  the  hands  of  an  indorsee,  even  though  he  paid  value 
for  it  before  maturity,  if  he  took  it  with  knowledge  of  such 
facts  as  were  sufficient  to  reasonably  excite  suspicion  in,  and 
put  upon  inquiry,  a  person  of  ordinary  prudence.  Hall  v.  BidCy 
8  Conn.,  336  ;  Cone  v.  Baldwiny  12  Pick.,  545,  and  other 
cases. 

The  more  modem  and  convenient  doctrine  is,  that  good 
faith,  rather  than  diligence,  is  made  the  standard  byw^hich 
the  holder's  right  is  determined  ;  and  diligence,  or  the  want 
of  it,  are  immaterial  except  so  far  as  they  legitimately  tend 
to  establish  or  rebut  the  claim  of  a  bond  fide  possession  of 
the  paper.  Goodman  v.  Rarvey^  4  Adol.  &  Ell.,  870 ;  Uther 
V.  Rich^  10  id  ,  784 ;  FoBter  v.  Pearson^  1  Cromp.,  Mees.  & 
Rose.,  849 ;  Arhouin  v.  Anderson,  1  Adol.  &  Ell.,  N.  S.,  498. 

The  finding  of  the  court  substantially  is,  that  there  was  no 
bad  faith  connected  with  the  plaintiff  *s  reception  of  the  .note 
unless  it  is  inferable  from  the  facts  foimd.  From  these  facts, 
and  from  others  which  are  conceded,  it  appears  that  the 
plaintiff  resided  in  the  town  of  Franklin  and  was  a  brother- 
in-law  of  Bailey,  and  that  he  knew  what  the  terms  of  the 
votes  passed  by  the  defendant  were.  He  also  knew  that  the 
note  was  predicated  exclusively  on  the  consideration  of  nine 
months  militarj  service,  no  part  of  which  had  been  or  would 
be  performed.  He  took  it  several  months  after  it  was  deliv- 
ered to  Bailey,  and  after  the  fact  of  the  failure  of  considera- 
tion was  established,  and  when  it  appeared  upon  its  face  to 
have  been  materially  altered ;  and  he  had  heard  that  the 
selectmen  of  the  town  questioned  the  liability  of  the  town  to 
pay  it. 
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Upon  the  facts  thus  substantially  found  by  the  court  I  am 
entirely  unable  to  resist  the  conviction  that  the  plaintiff 
should  be  held,  when  he  purchased  the  note,  to  have  been  fully 
cognizant  of  all  the  material  circumstances  connected  with 
it,  and  to  have  reasonably  apprehended  that  the  integrity  of 
the  transaction  would  be  challenged,  and  that  an  attempt  to 
enforce  its  collection  would  be  resisted  on  the  grounds  which 
have  been  interposed. 

That  Bailey  acted  in  bad  faith  in  disposing  of  a  note  which 
was  worthless  in  his  hands  cannot  well  be  doubted,  and  al- 
though the  case  finds  that  the  plaintiff  paid  value  for  it,  the 
circumstances  are  such  as  to  excite  the  gravest  suspicion  that, 
there  was  a  collusive  arrangement  between  Bailey  and  himself 
that  he  should  pay  full  value  for  it,  and  in  that  way  clothe 
the  transaction  with  the  appearance  of  good  faith,  when  its 
real  character  was  entirely  otherwise. 

An  honest  man  with  knowledge  of  the  facts  ought  not  to- 
have  taken  it,  and  a  prudent  one  would  certainly  have  de- 
clined the  risk.  If  the  determination  of  this  question  was. 
necessary  for  the  purposes  of  the  case,  I  think  we  might  well 
hold  that  the  immediate  parties  to  the  negotiation  of  the  note 
should  be  left  to  such  remedy  or  adjustment  of  the  matter  as* 
between  themselves,  as  should  in  their  own  view  of  the  pro- 
priety of  their  conduct  be  best  adapted  to  the  accomplish, 
ment  of  that  end. 

A  new  trial  should  be  granted. 

LooMis,  J.  We  prefer  to  rest  the  decision  of  this  case 
upon  the  ordinary  principles  of  agency,  without  discussing 
other  questions  suggested  in  the  argument. 

In  order  to  recover,  it  must  appear  that  the  note  in  suit 
was  the  note  of  the  town  of  Franklin.  To  make  it  the  note 
of  the  town  the  selectmen  who  executed  it  must  have  had 
sufficient  authority  from  the  town.  In  giving  the  note  the 
selectmen  were  not  acting  under  any  general  powers  confer- 
red on  them  as  selectmen,  nor  under  any  power  to  borrow 
money,  but  as  special  agents  in  this  particular  matter,  pursu- 
ant to  special  instructions  contained  in  the  recorded  votes  of 
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the  town ;  and  by  tliose  votes  it  appears  that  authority  was 
given  to  pay  the  bounty  only  when  the  soldier  should  be  mus- 
tered into  the  United  States  service  and  accredited  to  the 
town ;  and  as  Bailey  never  was  so  mustered  into  service  or 
accredited  to  the  town,  no  payment  of  the  bounty  by  prom- 
issory note,  or  otherwise,  could  be  lawfully  made.  The  note, 
therefore,  cannot  be  the  note  of  the  town  in  tiie  hands  of 
Bailey,  the  immediate  party  to  the  transaction.  But  is  it  to 
be  regarded  as  the  note  of  the  town  in  the  hands  of  the 
plaintiff,  who  was  a  purchaser  for  value  before  tlie  note  be- 
came due  ?  We  think  not.  The  plaintiff  had  no  right  to 
presume  that  the  note  in  suit  was  given  by  the  selectmen, 
either  under  their  general  powers  as  selectmen,  (if  their  gen- 
eral powers  were  sufficient,  which  is  doubtful,)  or  under  the 
special  power  given  by  the  vote  of  the  town  to  borrow  money 
to  pay  the  bounties,  because  it  appears  upon  the  face  of  the 
note  that  it  was  upon  consideration  of  "nine  months  volun- 
teer militia  service,*'  and  it  was  clear  that  the  selectmen 
could  have  given  the  note  only  under  some  special  authority, 
and,  as  such  special  authority  could  be  given  only  by  a  record- 
ed vote  of  the  town,  the  plaintiff  stands  fully  notified  of  such 
vote  and  of  its  terms.  Such  knowledge  on  the  pait  of  the 
plaintiff  may  not  only  be  fairly  inferred  from  the  facts  found 
by  the  court,  but  was  distinctly  admitted  in  the  brief  of  tlio 
plaintiff's  counsel. 

The  record  also  shows  that  the  plaintiff  knew  that  the 
selectmen  had  questioned  the  liability  of  the  town  on  the 
note.  K  therefore  the  plaintiff,  when  he  purchased  the  note, 
had  full  knowledge  of  the  limitation  of  authority  in  the 
selectmen,  contained  in  the  votes  of  the  town,  and  that  the 
liability  of  the  town  had  been  called  in  question,  upon  what 
principle  can  he  claim  that  the  authority  of  tlie  selectmen  to 
bind  the  town  should  bo  extended  in  his  favor  beyond  the 
terms  of  those  votes  ?  In  certain  exceptional  cases  the  lia- 
bility of  the  principal  for  the  act  of  the  agent  may  be  extend- 
ed in  favor  of  innocent  third  parties  beyond  the  authority 
actually  given,  but  this  applies  only  when  the  third  party  is 
ignorant  that  restarictionB  have  been  imposed  on  the  agent, 
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and  when  them  is  an  appearance  of  authority,  for  which  the 
principal  is  respcmsible,  which  operates  to  mislead  the  party 
80  dealing  with  the  agent ;  but  in  the  case  now  under  consid- 
eration the  votes  of  tlie  town  show  tlie  exact  authority  given, 
and  they  are  so  explicit  that  there  is  no  room  for  enlarge- 
ment by  appearances. 

^It  was  claimed  in  the  argument  for  the  plaintiff,  that  the 
act  of  the  selectmen  in  giving  the  note  was  an  admission 
binding  upon  the  town  that  the  soldier,  to  whom  the  note  was 
made  payable,  had  been  mustered  into  service,  and  the  case 
of  Commissioners  of  Knox  Cownty  v.  Aapinwall^  21  Howard, 
639,  was  cited  in  support  of  this  claim.  A  careful  compari- 
son of  that  case  with  this  we  think  will  show  that  they  are 
not  analogous  in  principle.  The  case  cited,  was  a  suit  against 
the  Gonunissioners  of  Eaiox  Goimty  in  the  state  of  Indiana, 
to  recover,  in  favor  of  innocent  holders,  the  amount  due  upon 
certain  coupons,  originally  attached  to  bonds  issued  by  tiie 
board  of  commissioners,  payable  to  the  Ohio  and  Mississippi 
Railroad  Company,  or  bearer,  at  the  North  River  Bank,  New 
York.  An  act  of  the  legislature  directed  the  board  to  sub- 
scribe to  the  stock  of  the  railroad  company,  and  to  issue 
bonds  for  the  payment  of  the  subscriptions,  in  the  event  that, 
at  an  election  to  be  held  at  a  certain  time  in  the  county,  pur- 
suant to  notice  to  be  given  by  the  sheriff  of  the  county,  a 
majority  of  the  votes  should  be  cast  in  favor  of  such  sub- 
scription. 

The  defence  was  that  the  defendants,  the  board  of  commis- 
sioners, possessed  no  authority  to  execute  the  bonds  or  cou- 
pons in  question,  in  consequence  of  an  alleged  omission,  on 
the  part  of  the  sheriff,  in  respect  to  the  notices  to  be  given 
of  the  election  at  which  a  vote  was  to  be  taken  for  or  against 
a  subscription  to  the  stock  of  the  railroad  company  and  the 
issue  of  bonds  to  pay  for  the  same. 

The  chief  inquiry  was,  whether  the  bonds  and  coupons  in 
question  were  executed  and  put  in  circulation  by  competent 
and  legal  authority ;  and  this  question  depended  upon  another, 
namely,  who  was  to  determine  whether  or  not  the  election 
had  been  properly  held,  and  a  majority  of  the  votes  of  the 
county  cast  in  favor  of  the  subscription  ?  . 
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The  court  held  that  it  belonged  to  the  board  to  determine. 
Nelson,  J.,  in  giving  the  opinion  said:  "The  right  of  the 
board  to  act  in  an  execution  of  the  authority  is  placed  on  the 
fact  that  a  majority  of  the  votes  had  been  cast  in  favor  of 
the  subscription ;  and  to  have  acted  without  first  ascertaining 
it  would  have  been  a  clear  violation  of  duty ;  and  the  ascer- 
taining it  was  necessarily  left  to  the  inquiry  and  judgment 
of  the  board  itself,  as  no  other  tribunal  was  provided  for  the 
purpose.  The  board  from  its  organization  and  general  duties 
was  fit  and  competent  to  be  the  depository  of  this  trust'* 
Much  stress  was  evidently  placed  upon  the  fact  tliat  the  board 
had  by  law  very  large  general  powers  over  the  police  and 
fiscal  concerns  of  the  county,  as  well  as  special  power  by  law 
to  subscribe  for  the  stock  and  issue  the  bonds  in  question. 
Nelson,  J.,  states  the  general  powers  given  to  the  board  by 
the  statutes  of  Indiana  as  follows:  ''The  auditor  of  the 
county  is  to  act  as  its  clerk,  and  the  sheriff  is  to  attend  its 
meetings  and  execute  its  orders.  It  has  a  common  seal,  and 
copies  of  its  proceedings,  signed  and  sealed  by  the  clerk,  are 
evidence  in  courts  of  justice.  It  has  power  to  dispose  of  the 
property  of  the  coimty ;  to  adjust  accounts  against  it ;  to 
raise  revenue  ;  and  examine  accounts  of  disbursing  officers ; 
and  an  appeal  lies  from  its  decisions  to  the  Circuit  Court." 

From  the  foregoing  statement  we  see  that  the  general 
powers  of  the  board  over  the  affairs  of  the  county,  given  by 
the  laws  of  Indiana,  are  much  more  extensive  than  the  pow- 
ers of  selectmen  over  the  affairs  of  a  town  in  this  state. 
The  board  is  organized  with  the  incidents  and  powers  of  a 
court.  It  is  also  a  body  corporate,  and  the  suit  in  that  case 
was  brought  directly  against  it,  as  maker  of  the  bonds  and 
coupons  in  suit.  In  addition  to  these  general  powers,  we 
see  that  it  was  constituted,  by  the  laws  of  Indiana,  a  special 
tribunal  to  subscribe  for  this  stock,  and  to  issue  the  bonds 
and  offer  them  for  sale.  It  is  true  that  the  board  was  called 
to  act  in  behalf  of  the  county,  but  it  was  also  the  agent  of 
the  law  in  this  matter,  and,  having  a  duty  imposed  upon  it 
by  the  legislature,  the  innocent  holders  of  these  negotiable 
bonds  could  well  insist  upon  the  presumption  that  it  had  not 
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violated  its  duty  as  prescribed  by  law,  or  at  least  that  its 
neglect  could  not  be  shown  in  a  collateral  way. 

Had  the  statutes  of  this  state  imposed  a  similar  duty  on 
the  selectmen,  relative  to  the  issue  and  sale  of  negotiable 
notes,  in  the  event  of  the  muster  of  a  soldier  into  service,  a 
very  diflFerent  case  would  be  presented  for  our  decision.  But 
our  law  imposed  no  duty  whatever  upon  the  selectmen  relative 
to  the  matter,  and  the  votes  of  the  town  only  made  them 
special  agents  for  the  purposes  specified  therein. 

Another  important  distinction  between  the  two  cases  is,  that 
in  the  case  cited  the  bonds  were  issued  for  the  express  pur- 
pose of  selling  them  in  the  market,  to  raise  money  to  aid 
the  construction  of  a  railroad,  and  a  public  credit  for  the 
bonds  in  the  market  was  the  thing  sought. ;  and  in  order  to 
aid  in  this  object,  the  bonds  purported  on  their  face  to  have 
been  issued  in  every  respect  in  compliance  with  the  law  that 
authorized  their  issue.  But  in  the  case  now  under  considera- 
tion it  was  no  part  of  the  object  or  intent  of  the  town  to 
issue  bonds  or  notes  of  any  kind,  or  in  any  way  to  ask  for 
credit  with  the  public ;  but  the  intention  was  to  have  the 
money  paid  down  to  each  soldier  entitled  to  it.  The  select- 
men were  to  deal  directly  with  the  soldier,  who  would  know 
whether  he  had  been  mustered  into  service  or  not,  and  had 
they,  in  any  case,  erroneously  assumed  that  a  soldier  had 
been  mustered  in,  and  had  thereupon  paid  the  bounty  in  the 
mode  authorized,  it  would  not  have  been  possible  to  mislead 
third  parties  to  their  injury. 

The  act  of  the  selectmen  in  giving  the  note  undoubtedly 
implied  that  they  believed  that  the  soldier  had  been  mustered 
into  service,  but  this  was  not  a  fact  that  lay  peculiarly  within 
their  knowledge ;  it  was  equally  open  and  accessible  to  the 
plaintiflF.  Either  or  both  might  be  mistaken,  as  both  doubtless 
were  in  this  instance  ;  but  in  order  to  hold  the  town  respon- 
sible for  the  mistake  it  must  be  shown  that  it  did  some  act 
that  led  to  the  mistake,  for  a  principal  is  never  bound  for  an 
appearance  of  authority  which  the  agent,  merely  by  his  own 
act,  assumes.  The  agent  alone  is  responsible  for  the  appear- 
ance of  the  act,  and  the  principal  is  holden  only  for  the 
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authority  he  really  gives,  or  for  that  which,  by  his  own  act, 
he  appears  to  give. 

In  order  to  lay  the  foundation  for  the  argument  that  the 
giving  of  the  note  by  the  selectmen  is  to  be  regarded  as  a 
conclusive  admission  on  the  part  of  the  town  that  the  soldier 
had  been  mustered  in^  it  should  at  least  appear  that  the  town 
had  authorized  the  act  of  giving  such  a  note. 

It  does  not  avail  to  say  that  the  selectmen  were  authorized 
to  pay  the  bounty,  and  that  the  giving  of  this  negotiable  note 
was  but  another  mode  of  payment,  because  it  is  an  essen- 
tially different  thing  in  its  consequences  to  the  town.  It  de- 
prives the  town  of  defences  which  it  might  have  against  the 
original  claimant  of  the  bounty,  and  brings  in  and  creates 
liabilities  to  third  parties  that  the  town  did  not  intend  to 
deal  with.  And  right  here  we  think  may  be  found  the  turn- 
ing point  of  the  case.  If  tlie  town,  for  the  sake  of  raising 
money  to  pay  the  bounties  due  to  soldiers  in  the  event  of 
their  muster  into  service,  had  authorized  the  issue  by  the 
selectmen  of  negotiable  bonds  or  notes,  witli  a  view  to  their 
purchase  by  third  parties,  then  tlie  act  of  giving  such  a  note 
or  bond,  in  apparently  full  compliance  with  the  authority 
given  to  the  selectmen,  might  be  considered  an  authorized 
stipulation  that  the  soldier  had  been  mustered  in,  so  that  the 
town  could  not  dispute  the  fact  in  any  suit  in  favor  of  a  bon& 
fide  holder  of  such  note  or  bond. 

For  the  foregoing  reasons  we  consider  the  judgment  of  the 
court  erroneous,  and  advise  a  new  trial. 

In  this  opinion  Park,  J.  concurred.  Carpenter,  J.,  hav- 
ing tried  the  case  in  the  court  below,  did  not  sit. 
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SUPREBiE  COURT  OP  ERRORS. 
FAIRFIELD  COUNTY. 

ADJOURNED  TERM,  MAT,  1870. 

Present, 
BoTLBB,  C.  J.,  Pi^K,  Carpenter,  ahd  Phelpb,*  Js. 


Matthew  Btjlklbt  vs.  Henry  Pinoh  and  another. 

In  a  declanttion  on  a  penal  bond  the  penal  snm  was  ayerred  to  be  payable  "in  a 
nsasonahle  time  when  thereto  requested."  The  declaration  then  set  ont  the 
condition  of  the  bond,  and  the  breach  of  the  condition,  and  averred  that  by 
reason  of  the  breach  a  right  of  action  had  accrued  to  the  plaintifT  to  recover 
of  the  defendants  the  amount  of  the  bond,  but  did  not  aver  that  a  reasonable 
time  had  elapsed  after  demand  made.  Held  that,  inasmuch  as  it  appeared  by 
the  declaration  that  the  bond  could  not  become  payable  until  there  was  a 
breach  of  the  condition,  the  averment  that  it  was  payable  in  a  reasonable  time 
after  request  was  inconsistent  with  the  other  parts  of  the  declaration  and 
might  be  treated  as  surplusage,  and  that  consequently  the  declaration  was 
not  insufficient  in  not  averring  that  a  demand  had  beeo  made  and  that  a 
reasonable  time  hod  elopsed. 

Where  a  penal  bond  becomes  payable  upon  a  breach  of  the  condition  and  the 
principal  obli^r  is  the  party  by  whom  the  condition  is  to  be  performed,  such 
principal  obligor  must  have  knowledge  of  the  breach  if  one  exists,  and  no 
notice  or  request  is  necessary  to  fix  his  liability. 

The  co-obligors  of  the  principal  upon  such  a  bond  stand  as  sureties  only  between 
themselves  and  the  principal,  but  as  to  the  obligee  of  the  bond  are  liable  in  all 
respects  as  principals,  and  are  entitled  to  no  notice  or  request  to  which  the 
principal  is  not  entitled* 

By  statute  an  execution  may  be  levied  on  the  body  of  a  debtor  only  where  per- 
sonal estate  sufficient  to  satisfy  the  debt  cannot  be  found.  Held  that  where 
the  debtor  refused  to  turn  out  personal  property  and  the  officer  knew  of  none* 
tlie  officer  might  safely  assume  that  there  was  none. 

*  Judge  Phelps  of  the  Superior  Court  was  called  in,  the  vacancy  made  by  the 
death  of  Chief  Justice  Hinman  not  yet  having  been  filled. 
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Where  a  debtor  imprisoned  upon  an  execution  is  permitted  at  his  own  request  to 
go  to  a  place  outside  of  the  prison  limits  in  company  with  the  jailer,  although 
it  may  be  a  voluntary  escape  as  between  the  debtor  and  creditor,  yet  it  does  not 
render  his  subsequent  detention  illegal,  nor  a  bail-bond  afterwards  given  void. 

A  prisoner  after  being  released  on  bail  was  required  by  the  jailer  to  return  to 
the  jail  every  night,  which  he  did  until  he  escaped.  Held,  in  a  suit  on  the 
bail-bond,  that  if  this  requurement  was  illegal,  the  prisoner's  remedy  was  in 
refusing  to  submit  to  it,  and  in  an  action  for  damages  if  compelled  to  submit, 
and  that  it  did  not  justify  his  escape  from  the  prison  limits. 

Debt  on  a  bail-bond  executed  to  the  plaintiff  as  sheriff, 
brought  to  the  Superior  Court  in  Fairfield  County,  and  tried 
to  the  jury  before  Sanfordj  J. 

The  declaration,  after  describing  a  judgment  obtained  by 
one  Charles  Albin  against  the  defendant  Curtis  Finch  and 
others,  and  averring  that  the  body  of  the  said  Curtis  Finch 
was  on  the  17th  day  of  January,  1867,  taken  by  the  oiBScer 
on  the  execution  issued  on  the  judgment  and  committed  to 
jail,  proceeded  as  follows : 

"  And  that  the  said  Curtis  Finch  was  afterwards,  to  wit, 
on  the  29th  day  of  January,  1867,  by  reason  of  his  arrest 
and  commitment  as  aforesaid,  lawfully  confined  in  said  jail 
and  in  the  custody  of  the  plaintiff,  who  was  then  sheriff  of  sdd 
Fairfield  County  and  the  keeper  of  said  jail,  and  lawfully  in 
the  custody  of  the  plaintiff  as  such  sheriff;  and  being  so  in 
the  custody  of  the  plaintiff  as  such  sheriff,  and  confined  in 
said  jail  as  aforesaid,  the  defendants,  on  the  day  last  afore- 
said, in  and  by  a  certain  bond  or  writing  obligatory  by  them 
well  executed,  and  delivered  to  the  plaintiff,  dated  the  29th 
day  of  January,  1867,  acknowledged  themselves  holden  and 
firmly  bound  unto  the  plaintiff  in  the  sum  of  three  hundred 
and  twenty  dollars,  to  be  paid  to  him,  the  plaintiff,  his  attor- 
ney, executors,  administrators  or  assigns,  in  a  reasonable 
time  when  thereto  requested,  as  by  said  bond  or  writing  oblig- 
atory, ready  in  court  to  be  shown,  appears :  which  said  writing 
obligatory  was  and  is  subject  to  a  certain  condition,  to  wit, 
that  whereas  the  said  Curtis  Finch  had  been  committed  before 
that  time,  to  wit,  on  the  24th  day  of  January,  1867,  by  Harvey 
Fitch,  deputy  sheriff  of  said  county,  to  the  keeper  of  the  jail 
in  Bridgeport,  in  said  county,  within  the  said  jail,  by  virtue 
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of  an  execution  issued  from  the  Superior  Court  for  Fairfield 
County,  by  the  clerk  of  said  court,  at  the  December  term 
thereof,  in  the  year  1866^  in  favor  of  Charles  Albin,  of  said 
Ifew  Canaan,  against  Joseph  Moore,  Samuel  Smith,  Henry 
Finch  and  Charles  Finch|  all  of  said  Norwalk,  and  the  said 
Curtis  Finch,  for  the  sum  of  one  hundred  and  twenty-five 
dollars  damages,  and  eighty  dollars  and  forty-five  cents  costs 
of  suit,  said  execution  bearing  date  the  19th  day  of  Jan- 
uary, 1867,  and  ihe  said  Curtis  Finch  is  now  held  in  close 
confinement  in  said  prison,  and  whereas  the  said  Curtis  Finch 
is  desirous  of  having  and  enjoying  the  liberties  of  said  jail, 
which  have  been  refused  by  the  authorities  appointed  by  law 
for  that  purpose ;  and  whereas  the  said  sheriff  deems  it 
necessary  to  take  from  the  said  Curtis  Finch  a  bond,  with  one 
suflScient  surety,  that  he,  the  said  Curtis  Finch,  will  remain  a 
faithful  prisoner  within  the  limits  of  said  liberties  until  he 
shall  be  lawfully  discharged ;  now  therefore,  if  the  said  Curtis 
Finch,  when  admitted  to  said  liberties,  shall  remain  a  faith- 
ful prisoner  within  the  liberties  of  the  jail  aforesaid  until  he 
shall  be  lawfully  discharged  from  said  jail  and  ibe  liberties 
thereof,  then  t^e  above  obligation  shall  be  void,  otherwise  to 
remain  in  ftdl  force ;  as  by  said  bond  or  writing  obligatory 
ready  in  court  to  be  shown,  appears.  And  the  plaintiff  says  that 
afterwards,  and  by  reason  of  the  execution  of  said  bond,  to 
wit,  on  the  same  day,  he,  as  sherifi'  of  said  county,  allowed  the 
said  Curtis  Finch  the  libeiiies  of  sajd  jail,  and  that  the  said 
Curtis  Finch  was  thereafter  admitted  to,  and  had  and  enjoyed, 
the  liberties  of  said  limits  without  any  liindrance  by  the 
plaintiff  or  any  other  person,  yet  the  plaintiff  says  that  the 
said  Curtis  Finch  did  not  thereafter  remain  a  &ithfiil  prisoner 
within  the  liberties  of  said  jail  until  he  was  discharged  by 
law  therefrom,  but  did  afterwards,  to  wit,  on  or  about  the 
SOth  day  of  March,  1867,  escape  from  and  leave  the  said  jail, 
and  the  liberties  thereof,  conteary  to  law,  and  has  ever  since 
neglected  to  return  to  said  jail,  or  the  said  liberties  thereof, 
but  has  ever  since  remained  at  large  and  out  of  the  custody 
of  the  plaintiff,  as  such  sheriff,  and  keeper  of  said  jail,  and 
cannot  now  be  found.  By  means  whereof  the  plaintiff  became 
Vol.  XXXVII. — ^10 
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liable  to  pay  the  said  Charles  Albin  said  damages  and  costs, 
with  the  costs  of  keeping  the  said  Curtis  Finch  in  said  jail 
during  all  the  time  aforesaid,  amounting  in  all  to  the  sum  of 
three  hundred  dollars,  or  thereabouts,  (and  being  so  liable 
the  plaintiflF  afterwards,  to  wit,  on  the  same  day,  paid  the 
same  to  the  said  Charles  Albin,)  whereby  an  action  has  ac- 
crued to  the  plaintiflF  to  demand  and  recover  of  the  defend- 
ants the  said  sum  of  three  hundred  and  twenty  dollars ;  yet 
the  defendants  have  never  paid  the  same,  or  any  part  thereof, 
though  often  thereto  requested,  but  have  hitherto  wholly  n6g^ 
lected  and  refused,  and  still  do  neglect  and  reftise,  to  pay  the 
same  or  any  part  thereof,  to  the  plaintiflF;  to  the  damage  of  the 
plaintiflF  the  sum  of  five  hundred  dollars,  to  recover  which, 
with  just  costs,  the  plaintiflF  brings  this  suit." 

The  defendants  pleaded  the  general  issue,  and  also  specially, 
first,  performance  of  the  condition  of  the  bond,  and  secondly, 
a  voluntary  escape. 

On  the  trial  the  plaintiflF  oflFered  in  evidence  the  execution 
described  in  the  declaration,  with  the  oflftcer's  return  of  service 
endorsed  thereon*  The  return  was  as  follows:  ** Fairfield 
County  B8.  Norwalk,  January  24th,  1867.  Then  by  virtue 
hereof,  on  the  20th  day  o£  said  January,  I  made  demand  of 
Joseph  Moore,  Charles  Finch,  and  Samuel  Smith,  and  on  the 
22d  day  of  said  January  I  made  demand  of  Henry  Finch, 
and  on  the  24th  day  of  said  January  I  made  demand  of  Curtis 
Finch,  of  each  and  all  of  the  several  sums  due  hereon,  and 
I  called  on  all  and  each  to  turn  out  property,  but  each  one 
and  all  of  them  neglected  and  refused  to  turn  out  any  prop- 
erty to  satisfy  this  execution.  And  I  arrested  the  body  of 
Curtis  Finch,  one  of  the  defendants  herein,  and  conveyed  him 
to  the  gaol  in  Bridgeport,  and  delivered  him  into  the  custody 
of  the  keeper  thereof,  and  left  with  the  keeper  a  true  and 
attested  copy  of  this  execution,  and  of  my  endorsement  made 
thereon.  Attest,  Harvey  Fitch,  SheriflF's  Deputy.''  This 
return  was  the  only  evidence  oflFered  of  what  was  done  by 
the  oflBcer  until  the  delivery  of  the  debtor  to  the  gaoler  in 
prison.    It  did  not  appear  that  tlie  ofl5cer  knew  of  any  prop- 
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erty  belonging  to  Curtis  Finch,  or  that  he  was  the  owner  of 
any  property  whatever.  The  defendants,  therefore,  requested 
the  court  to  charge  the  jury,  that  if  they  did  not  find  from  the 
evidence  that  the  officer  made  some  eflFort  to  find  personal 
estate  with  which  to  satisfy  the  execution,  besides  merely  de- 
manding payment  of  the  execution,  and  demanding  of  the 
debtors  property  whereon  to  levy  the  same,  then  the  arrest 
of  Curtis  Finch  was  illegal,  his  commitment  to  prison  and 
detention  there  wrongful,  and  the  bond  given  by  the  defend- 
ants void,  and  that  the  plaintiff  was  not  entitled  to  recover. 
The  court  did  not  so  charge  the  jury,  but  did  charge  in  this 
part  of  the  case,  that  the  return  of  the  officer  endorsed  on 
the  execution  was  primd  facie  evidence  of  what  he  did  with 
the  execution  ;  and  that  if  the  officer  made  demand  upon  the 
debtors  of  payment  of  the  execution,  and  payment  was  re- 
fused, and  he  then  made  demand  of  property  whereon  to  levy 
to  satisfy  the  execution,  and  none  was  shown  him  by  the 
debtors,  and  the  officer  knew  of  none  whereon  to  levy,  he 
might  arrest  the  body  of  the  debtor. 

The  plaintiflF  also  offisred  evidence  tending  to  prove  that 
Curtis  Finch  was,  on  the  26th  of  January,  1867,  committed 
to  and  received  within  the  common  goal  in  Bridgeport  by  the 
plaintiff,  and  confined  therein  by  him,  imtil  permitted  to  go 
out  of  the  same  as  hereinafter  mentioned;  that  while  so 
confined  in  the  goal  he  applied  to  the  plaintiff  to  be  permitted 
to  enjoy  the  liberties  of  the  goal  upon  executing  to  the  plain- 
tiff a  bond  with  a  sufficient  surety  conditioned  to  remain  a 
faithful  prisoner  within  the  limits  of  the  liberties  till  lawfully 
discharged  therefrom,  which  permission  the  plaintiff  then 
promised  to  give  him  upon  the  delivery  of  such  a  bond  ;  that 
the  defendants  thereupon  executed  and  delivered  to  the  plain- 
tiff the  bond  described  in  the  declaration,  and  which  was  ac- 
cepted by  the  plaintiff;  that  thereupon  the  plaintiff,  on  the  29th 
of  January,  1867,  permitted  Pinch  to  go  out  of  the  gaol,  and 
enjoy  the  liberties  thereof,  imtil  the  3d  of  March,  1867,  when  he 
departed  from  the  liberties,  and  returned  to  his  house  beyond 
the  liberties,  where  he  remained  till  the  commencement  of 
the  present  suit.     And  the  plaintiff  upon  these*  facts  claimed 
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to  recover  tiie  damages  and  costs  mentioned  in  the  execution, 
with  interest  thereon. 

The  defendants  oflFered^  evidence  tending  to  prove,  and 
claimed  they  had  proved,  that  after  the  commitment  of 
Pinch  to  the  goal,  and  while  confined  therein,  and  before  the 
execution  of  the  bond,  the  goaler,  Wakeman  Wells,  appointed 
by  the  plaintijBT,  let  him  oome  to  the  court  hotise  in  Bridgeport, 
at  his,  Finch's  request,  from  the  gaol,  for  the  purpose  of  filing 
a  motion  to  open  the  original  case,  he,  Wells,  accompanying 
him  to  the  court  house,  and  remaining  with  him  and  returning 
with  him  to  the  gaol.  The  only  evidence  that  Finch  went  to 
the  court  house,  as  above  stated,  before  the  execution  of  the 
bond,  was  that  of  Finch  himself,  who  testified  that  it  was  one 
week,  more  or  less,  after  his  commitment  to  the  jail,  but  be- 
fore the  bond  was  executed.  Wells  was  imable  to  fix  upon 
the  time,  and  the  plaintiff  claimed  to  have  impeached  the 
character  of  Finch.  The  defendants  thereupon  claimed,  and 
requested  the  court  to  charge  the  jury,  that  if  the  jury  should 
find  that  the  gaoler  Wells,  while  Pinch  was  confined  within 
the  gaol,  and  before  he  was  admitted  to  the  liberties  of 
the  gaol,  permitted  him  to  leave  the  gaol  and  go  to  the  court 
house,  although  the  goaler  accompanied  him  there,  that  act 
constituted  a  voluntary  escape  ^>n  the  part  of  the  plaintiff, 
and  that  the  bond  given  by  the  defendants  after  that  time 
to  procure  his  liberty  was  void,  and  that  the  plaintiff  was  not 
entitled  to  recover.  The  court  did  not  so  charge  the  jury, 
but  charged  them  that  allowing  Pinch,  at  liis  request,  to  go 
to  the  court  house,  in  the  custody  of  the  goaler,  to  enable  him 
to  file  his  motion,  as  above  stated,  would  not  be  a  voluntary 
escape. 

No  evidence  was  offered  on  the  trial  conducing  to  prove 
any  demand  or  request  made  of  the  defendants,  or  either  of 
them,  before  the  commencement  of  the  present  suit,  to  pay 
the  money  which  was  payable  by  the  bond.  On  this  part  of 
the  case  the  defendants  requested  the  court  to  charge  the  jury 
that,  to  entitle  the  plaintiff  to  recover,  it  was  necessary  that 
the  plaintiff  should  have  proved  all  the  material  allegations 
in  his  declaration ;  and  that  the  {Jlegation  tiiat  the  money 
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was  "to  bo  paid  in  a  reasonable  time  when  thereto  requested'* 
was  a  material  allegation ;  and  that  if  the  jury  did  not  find 
that  a  request  was  made  of  the  defendants,  or  at  least  of  one 
of  them,  to  pay  the  money  mentioned  in  the  bond,  before  the 
service  of  the  writ,  and  that  a  reasonable  time  thereafter  had 
elapsed  for  payment,  the  plaintiflF  could  not  recover.  The 
court  did  not  so  charge  the  jury,  but  charged  them  that  it 
was  necessary  that  all  the  material  allegations  in  the  declara- 
tion should  be  proved,  but  that  it  wats  not  necessary  to  aver 
a  demand  or  request  made,  nor  if  averred  was  it  necessary 
to  prove  it. 

The  defendants  further  requested  the  court  to  charge  the 
jury  that  the  reasonable  time  mentioned  in  the  declaration 
did  not  begin  to  run  till  a  demand  was  made  on  one  or  both 
of  the  defendants.  The  court  did  not  so  charge  the  jury. 
They  further  requested  the  court  to  inform  the  jury  what 
constituted  a  reasonable  time  in  this  case.  The  court  did 
not  instruct  the  jury  upon  the  point. 

The  defendants  introduced  evidence  to  prove,  and  it  was 
not  denied  by  the  plaintiff,  that  after  the  delivery  of  the  bond 
to  the  plaintiff  and  his  acceptance  thereof,  and  the  release 
of  Pinch  from  the  gaol,  the  gaoler  Wells  required,  and  he  con- 
sidered it  to  be  his  duty  to  require.  Pinch  to  I'etum  to  the  goal 
every  night  at  8  o'clock,  and  to  be  locked  in  the  gaol  until 
morning,  and  did  so  confine  him  every  night  from  the  29th 
of  January,  1867,  to  the  3d  day  of  March,  1867,  excepting 
one  night,  when  he  did  not  return  until  11  o'clock,  and  that 
Pinch  would  not  have  so  returned  to  and  submitted  to  such 
confinement  in  the  prison  if  he  had  not  been  requested  so  to 
do  by  the  gaoler.  There  was  no  evidence  that  the  plaintiff 
was  dissatisfied  with  the  bond,  or  required  additional  security, 
or  that  the  debtor  had  at  any  time  departed  beyond  the  liber- 
ties after  the  bond  was  given,  before  the  30th  of  March.  The 
defendants  thereupon  requested  the  court  to  charge  the  jury 
that  such  confinement  by  the  gaoler  was  illegal,  and  that  on 
tliis  ground  the  plaintiff  could  not  recover.  The  court  de- 
clined so  to  charge. 

The  jury  having  returned  a  verdict  for  the  plaintiff  the  de- 
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fendants  moved  for  a  new  trial  for  errors  in  the  rulings 
and  charge  of  the  court  and  in  the  refusal  to  instruct  the 
jury  as  requested.  They  also  filed  a  motion  in  arrest  of 
judgment,  which  being  overruled,  they  filed  a  motion  in  error. 
The  errors  assigned  in  the  latter  motion  sufficiently  appear 
from  the  brief  of  the  defendants'  counsel. 

SturffeSj  in  support  of  the  motions. 

1.  The  declaration  is  insufficient  to  authorize  a  judgment 
thereon  for  the  plaintiflF. 

The  plaintiff  does  not  set  forth  the  bond,  on  which  the 
action  is  founded,  in  its  terms,  but  professes  to  set  it  forth 
according  to  its  legal  effect,  alleging  that  the  bond  was  to  be 
paid  in  a  reasonable  time,  when  the  obligors  should  be  thereto 
requested.  It  is  a  bond  upon  a  condition  set  forth  in  the 
declaration  by  which  it  should  become  obligatory  only  in  case 
the  obligor,  Curtis  Finch,  should  fail  to  do  a  collateral  thing. 
This  reasonable  time  and  request  to  pay  are  parcels  of  the 
contract,  and  it  was  necessary  to  allege,  not  only  that  he  did 
not  perform  the  condition,  but  also  that  the  plaintiff  had  re- 
quested the  defendants  to  pay  the  bond,  and  that  a  reasonable 
time  had  elapsed  for  such  payment,  and  that  they  had  not 
made  it.  Henry  Finch  was  a  mere  surety,  and  it  was  reason- 
able and  proper  that  he  should  stipulate  for  a  reasonable  time 
for  payment,  after  forfeiture  of  the  bond  and  request  made 
of  him  for  such  payment.  In  such  case,  the  usual  allegation 
that  the  defendants  had  not  paid,  though  often  requested,  is 
not  sufficient.  Such  allegation  is  never  sufficient  when  a 
special  demand  is  necessary.  Lyster  v.  Goldwin^  2  Ad.  & 
Ell.,  N.  S.,  143  ;  WiUon  v.  Tumman,  6  Mann.  &  Grang.,  236; 
Nelson  v.  Boatwich,  5  Hill,  37  ;  1  Cha.  PI.,  363 ;  Com.  Dig., 
Pleading y  (7.,  69 ;  Bach  v.  Owen,  5  T.  R.,  409  ;  Douglass  v. 
Reynolds,  7  Pet.,  127  ;  Bacon  v.  Page,  1  Conn.,  404;  RapeJr 
ye  Y,  Bailey,  3  id.,  438 ;  Canfield  v.  Merrick,  11  id.,  425; 
Newell  V.  Roberts,  13  id.,  417  ;  Ghranger  v.  Dacre,  12  Mees.  & 
Wels.,  431;  Davis  v.  Cary,  15  Ad.  &  Ell.,  N.  S.,  418;  1 
Wms.  Saund.,  33,  note  2.  It  is  not  alleged  in  the  declaration 
that  a  reasonable  time  had  elapsed  when  the  suit  was  com- 
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menced,  and  this  is  a  fatal  omission.  A  cause  of  action  did 
not  accrue  till  a  reasonable  time  had  elapsed,  whether  that 
time  began  to  run  before  or  after  demand,  or  irrespective  of 
any  demand.  The  court  in  considering  the  sufficiency  of  the 
declaration  can  only  look  at  the  averments  contained  in  it. 
It  cannot  know  that  such  time  has  elapsed  unless  it  be 
averred.  NeweUv.  BobertSj  BxiprsL;  Stavartv.  Uastwoodj  11 
Mees.  &  Wels.,  197.  It  is  immaterial  whether  the  reasonable 
time  alleged  in  the  declaration  as  contained  in  the  bond 
should  elapse  before  a  demand  should  be  made,  or  after  it 
should  be  made.  In  either  case  there  can  be  no  cause  of 
action  apparent  in  this  case,  for  there  is  no  allegation  of  any 
lapse  of  time  whatever.  The  more  reasonable  construction 
is  that  the  defendants  should  have  a  reasonable  time  aft;er 
demand  made  to  pay,  and  that  the  time  did  not  begin  to  run 
till  demand  was  made.  Oraham  v.  Van  Diemen*8  Land  Co.^ 
80  Eng.  Law  &  Eq.,  674.  The  omission  of  these  averments  is 
not  cured  by  verdict.  The  plaintiflF  is  bound  to  prove  only 
what  he  has  alleged,  and  having  proved  all  that  he  has  alleged, 
he  is  entitled  to  a  verdict,  whether  the  declaration  is  sufficient 
or  not,  and  therefore  the  court  presumes  that  the  facts  alleged 
were  proved  and  no  other.  1  Smith  Lead.  Cas.,  (6  Am.  ed.), 
933  ;  Spieres  v.  Parker^  1  T.  R.,  141 ;  Com.  Dig.,  Pleading^ 
C,  69 ;  Bushton  v.  Aspinall,  Doug.,  679 ;  Addington  v.  Allen^ 
11  Wend.,  374 ;  Griffin  v.  Pratt,  3  Conn.,  613  ;  Dale  v. 
Dean,  16  id.,  680;  TehbuU  v.  Selby,  6  Ad.  &  Ell.,  786. 
When  a  material  fact  is  omitted  in  the  declaration  and  so  not 
put  in  issue,  the  case  stands  as  it  would  upon  a  demurrer  or 
default.  Tebbutt  v.  Selbg,  supra ;  Davis  v.  Cary,  15  Ad.  & 
Ell.,  N.  S.,  418,426  ;  Jones  v.  Broadhurst,  9  Mann.  Grang.  & 
Scott,  173, 179 ;  Dauchy  v.  Salisbury,  29  Conn.,  124  ;  Baker 
V.  Fuller,  21  Pick.,  318  ;  Laddv.  Thomas,  12  Ad.  &  Ell.,  117. 
2.  The  court  erred  in  refusing  to  charge  the  jury  as  re- 
quested by  the  defendants,  with  regard  to  the  duty  of  the 
officer  to  search  for  personal  property  on  which  to  levy  the 
execution.  There  is  no  evidence  that  the  officer  made  any 
search  to  find  personal  property.  The  motion  indeed  finds 
that  it  did  not  appear  tliat  the  officer  knew  of  property  be- 
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longing  to  the  defendant  Finch,  or  that  he  owned  any  prop- 
erty ;  the  meaning  of  which  is  that  no  evidence  was  offered 
on  this  subject.  But  it  does  appear,  by  implication  at  least, 
that  he  did  not  make  any  effort  to  find  any  property,  nor  en- 
quired of  the  execution  debtors  if  they  had  any.  The  other 
execution  debtors  might  have  had  an  abundance  of  personal 
estate,  and  the  officer  might  have  known  it  at  the  time  of  de- 
mand made.  The  statute  in  terms  makes  it  the  duty  of  the 
officer  to  take  personal  estate  if  he  can  find  it,  before  he  can 
arrest  the  body.  He  shall  abo  give  to  the  debtor  a  reasonable 
opportunity  to  deliver  to  him  personal  estate.  This  opportu- 
nity was  denied  by  this  officer,  for  demand  was  made  of  the 
defendant  in  Norwalk,  while  his  residence  was  in  New  Canaan, 
many  miles  distant,  and  then  he  was  immediately  arrested. 

8.  The  permission  of  the  jailer  that  the  defendant  should 
go  beyond  the  liberties  of  the  prison  constituted  a  voluntary 
escape.  The  sheriff  cannot  rightfully  permit  a  debtor  to  do 
this.  If  permitted  the  whole  object  of  the  imprisonment 
would  be  defeated.  It  nowhere  appears  that  the  court-house, 
to  which  the  defendant  was  permitted  to  go,  was  within  the 
prison  liberties.  This  court  cannot  assume  that  it  was.  Nor 
is  it  any  protection  to  the  sheriff  that  the  jailor  accompanied 
the  defendant  to  the  court-house.  If  he  could  rightfully  go 
with  him  there,  he  could  go  with  him  anywhere,  and  the  im- 
prisonment would  be  only  in  name.  This  permission  being 
in  violation  of  law  constituted  a  voluntary  escape,  and  from 
that  time  the  imprisonment  of  the  defendant  was  illegal,  and 
the  bond  given  by  him  to  procure  his  release  was  void.  JLt  is 
no  answer  that  the  permission  was  given  at  the  request  of  the 
defendant  or  for  his  accommodation.  All  voluntary  escapes 
are  or  may  be  at  the  request  of  the  debtor.  BartleU  v.  Willi^^ 
8  Mass.,  86  ;  Colhy  v.  Sampson^  6  id.,  810 ;  Clap  v.  Cofran^ 
7  id.,  98 ;  Burroughs  v.  Lowder^  8  id.,  878 ;  Degnmd  v. 
JBiinneweUy  11  id.,  160 ;  Clapp  v.  Eayward^  15  id.,  276; 
Whitehead  Y.  Vamumy  14  Pick.,  528;  2Jhe  People  v.  JStone^ 
10  Paige,  606 ;  U.  States  v.  Noah,  1  Paine,  868;  Thompson 
v.  Lockwoodj  15  Johns.,  256 ;  Dive  v.  Manningham^  Plowden, 
60 ;  Lenihall  v.  Cool^^  1  Saund.,  161 ;  MosedeWs  case^  1  Mod., 
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116 ;  Benton  y.  StUton,  1  Bos.  &  Pul.,  24 ;   Com.  Dig.,  Us- 
capcy  C. 

4.  The  court  erred  in  refusing  to  charge  the  jury  that  if 
they  should  not  find  that  a  request  was  made  of  the  defend- 
ants or  one  of  them  to  pay  the  bond,  and  that  a  reasonable 
time  had  elapsed  thereafter  for  such  payment  before  the  ser- 
vice of  the  writ,  the  plaintiff  could  not  recover.  The  court 
also  erred  in  the  charge  which  was  given.  Assuming  the  re- 
quest alleged  in  the  declaration  to  be  sufficient,  it  is  material 
and  necessary  to  be  proved.  This  bond  is  not  for  the  pay- 
ment of  a  mere  debt  due  when  given,  but  is  an  obligation  to 
pay  a  collateral  sum  of  money,  the  right  to  which  would  ac- 
crue only  in  case  there  should  be  a  breach  of  the  condition 
of  the  bond,  which  was  also  for  the  performance  of  a  collat- 
eral act.  Now  it  is  alleged  in  the  declaration  that  if  there 
should  be  a  breach  of  the  condition  of  the  bond,  then,  after  a 
reasonable  time,  upon  request,  they  would  pay.  It  is  certain 
that  the  allegations  must  be  proved,  or  the«  plaintiff  cannot 
recover  on  this  declaration.  It  is  not  necessary  to  enquire 
on  this  motion  whether  it  was  necessary  to  allege  a  request, 
but  being  alleged  it  is  necessary  to  prove  it,  becausd  it  is  one 
of  the  terms  of  the  bond  itself  as  set  forth  in  the  declaration. 
The  plaintiff  has  undertaken  to  declare  on  this  bond  accord- 
ing to  its  legal  effect,  and  if  the  legal  effect  be  that  it  is  not 
payable  on  request,  then  there  is  a  fatal  variance  between  tha- 
declaration  and  the  bond  given  in  evidence.  Bristow  v.. 
Wriffht,  Doug.,  665  ;  Harris  v.  Mantle,  3  T.  R.,  307  ;  1  Smith 
Lead!  Cas.,  (6th  Am.  ed.,)  901,  903,  920,  922 ;  Sheehy  v. 
Mandeville,  7  Cranch,  208 ;  Crawford  v.  Morrell,  8  Johns., 
263;  Bulkley  v.  Landon,  2  Conn.,  404;  Curley  v.  Bean, 
4  id.,  259. 

6.  The  court  should  have  charged  the  jury  that  the  reason- 
able time  mentioned  in  tlie  declaration  did  not  begin  to  run 
till  demand  or  request  made.  This  is  a  reasonable  construc- 
tion. Henry  Finch  was  a  mere  surety.  He  could  not  be 
presumed  to  know  when  his  principal  escaped,  as  the  plaintiff 
must  have  known,  having  him  in  custody.  Requiring  a 
reasonable  time  to  elapse  before  a  demand  should  be  made 
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could  be  of  no  advantage  to  the  surety,  as  he  could  not  be 
presumed  to  know  when  it  began.  But  it  would  be  reason- 
able, and  ordinary  prudence  would  dictate,  that  the  surety 
should  have  a  suitable  time  to  make  the  payment  after  he 
should  be  notified  of  the  forfeiture  of  the  bond ;  and  the  court 
should  have  so  informed  the  jury.  Graham  v.  Van  Diemen^B 
Land  Co.^  30  Eng.  Law  &  Eq.  R.,  574.  And  as  no  demand 
whatever  was  made  a  reasonable  time  had  not  begun  to  nm, 
and  no  cause  of  action  had  accrued. 

6,  The  last  request  of  the  defendants  for  instruction  to  the 
jury  should  have  been  complied  with,  and  the  court  erred  in 
withholding  it.  The  debtor  was  entitled  by  law  to  the  un- 
restrained liberty  of  the  prison  limits  upon  the  delivery  to 
and  acceptance  by  the  plaintiff  of  the  bond  in  suit,  and  it 
was  false  imprisonment  to  deprive  him  of  it.  U.  States  v. 
Noahy  1  Paine,  368.  Now  the  case  shows  that,  after  the  de- 
livery of  the  bond,  the  jailer  required  the  debtor  to  return  to 
the  gaol  every  night  at  8  o'clock,  and  to  be  locked  therein 
until  morning,  from  the  29th  of  January  till  the  30th  of 
March,  the  day  he  left.  Here  was  compulsory  imprisonment 
within  the  walls  of  the  prison  in  direct  violation  of  the  law, 
and  the  debtor  had  a  right  to  escape  from  it  by  going  beyond 
the  reach  of  the  gaoler  and  the  means  of  this  imprisonment. 
But  not  only  this,  the  bond  became  void  in  consequence  of  the 
|)laintiflf  depriving  him  of  the  liberty  to  which  he  was  entitled 
by  law,  and  the  granting  of  which  was  the  consideration  and 
condition  of  the  bond  which  had  been  given.  This  duty  of 
the  sheriff  to  permit  this  liberty  and  the  obligation  of  the 
debtor  to  perform  the  condition  of  the  bond,  are  in  the  nature 
of  mutual  covenants,  as  they  are  in  fact  mutual  conditions, 
and  the  violation  of  this  duty  of  the  sheriff  operates  as  a  re- 
lease aud  discharge  of  the  bond,  for  it  is  essential  to  a  right 
to  recover  upon  it.tliat  the  plaintiff  should  prove  a  perform- 
ance of  the  conditions  on  his  part  to  be  performed.  Warner 
V.  Smith,  8  Conn.,  14.  It  is  no  answer  to  this  objection  that 
the  defendants  in  their  plea  did  not  give  notice  of  this  wrong- 
fiil  imprisonment  and  that  they  should  rely  upon  it  in  their 
defence.    The  evidence  of  it  was  received  without  objection 
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then,  and  it  is  now  too  late  to  urge  it.     Goslin  v.  Corryy 
7  Mann.  &  Grang.,  842,  847. 

L.  Warner^  Jr,^  contra,  cited,  with  regard  to  the  officer's 
return,  Gen.  Statutes,  p.  49,  sec.  223,  p.  55,  sec.  248,  and 
AUen  V.  Gleason^  4  Day,  876;  as  to  voluntary  escape, 
1  Swift  Dig.,  544,  Huntington  v.  Williams ^  8  Conn.,  427,  *Spy- 
mour  V.  JBhrveyy  8  id.,  68,  and  Brown  v.  Getchell^  11  Mass., 
11 ;  and  as  to  the  necessity  of  a  demand  upon  the  bond,  and 
of  an  averment  that  a  reasonable  time  had  elapsed,  Seymour 
V.  Harveyy  8  Conn.,  70,  and  Atistin  v.  Burbanky  2  Day,  474. 

Cabpenteb,  J,  The  first  question  in  this  case  arises  on 
the  motion  in  error.  The  claim  is  that  the  court  erred  in 
overruling  the  motion  in  arrest  of  judgment.  The  ground 
o(  that  motion  was  that  the  declaration  is  insufficient.  The 
alleged  insufficiency  consists  in  the  want  of  an  averment  that 
a  demand  or  request  was  made  of  the  defendants  to  pay  the 
money  named  in  the  bond  declared  on;  and  also  in  the 
want  of  an  averment  that  a  reasonable  time  for  the  payment 
of  the  money  had  elapsed  before  the  commencement  of  this 
suit.  By  looking  at  the  declaration  it  will  be  seen  that  the 
pleader,  instead  of  declaring  upon  the  penal  part  of  the  bond 
generally,  as  he  might  have  done,  took  the  more  usual,  and 
perhaps  the  better  course,  of  setting  out  the  condition,  and 
averring  a  breach.  , 

H,  in  describing  the  penal  part  of  the  bond,  he  had  omitted 
the  words  "  in  a  reasonable  time  when  thereto  requested," 
this  question  probably  would  not  have  arisen.  By  striking 
out  those  words,  which  relate  to  the  time  of  payment,  it  will 
clearly  appear  from  the  declaration  that  the  bond  was  not,  and 
could  not  be,  payable  until  there  was  a  breach  of  the  condi- 
tion. That  averment  therefore  is  inconsistent  with  other 
parts  of  the  declaration ;  and  being,  to  some  extent  at  least, 
repugnant,  and  the  declaration  being  complete  and  sufficient 
without  it,  it  may  and  ought  to  be  treated  as  surplusage. 
If  so,  the  necessity  for  averring  a  demand,  and  that  a  reason- 
able time  had  elapsed,  disappears. 
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And  it  is  very  obvious  that  no  such  averment  was  necessary 
in  itself  to  make  a  good  declaration  upon  such  a  bond  and 
condition  set  out  together.  So  far.  as  the  plaintiflF  is  con- 
cerned both  defendants  are  principals.  Upon  a  breach  of  the 
condition  the  bond  at  once  became  payable.  One  of  the  de- 
fendants must  have  had  knowledge  of  the  breach  as  soon  as 
it  occurred,  as  he  was  a  party  to  the  breach.  No  notice  to 
him,  and  no  request,  were  therefore  necessary  to  fix  his  lia- 
bility. The  parties  have  not  stipulated  that  a  reasonable 
time  shall  be  allowed  for  payment,  but  on  the  contrary  the 
fair  inference  from  the  terms  and  nature  of  the  contract  is, 
that  he  is  bound  to  pay  immediately.  The  other  defendant 
must  stand  in  the  same  situation.  He  is  not,  except  as  be- 
tween himself  and  his  co-obligor,  a  surety  or  guarantor,  but 
is  liable  as  principal  upon  an  absolute  contract.  Seymour  v. 
Harvey^  8  Conn.,  63. 

The  remaining  questions  arise  under  the  motion  for  a  new 
trial. 

1.  The  officer  who  served  the  execution  by  virtue  of  which 
Curtis  Finch  was  arrested,  made  demand  of  him  for  payment 
of  the  execution.  Payment  was  refused.  He  then  made  de- 
mand for  property  whereon  to  levy  to  satisfy  the  same,  but 
none  was  shown  him.  As  he  knew  of  no  propierty,  he  ar- 
rested the  body.  The  court  instructed  the  jury  that  the  arrest 
was  lawful.  This  instruction  was  unexceptionable.  If  the 
debjor  refuses  to  pay,  and  refuses  to  turn  out  property,  and 
the  officer  knows  of  none,  he  may  safely  assume  that  there 
is  none.  If  the  debtor  has  property  he  knows  it.  If  he  de- 
sires to  protect  his  body  from  arrest,  it  is  his  duty  to  make  it 
known  to  the  officer.  If  he  fails  to  do  so,  it  comes  with  ill 
grace  from  him  to  complain  that  the  arrest  was  illegal. 
Allen  V.  Glea8on,  4  Day,  376. 

2.  After  the  arrestV  the  defendant,  and  before  the  execu- 
tion of  the  bond  in  suit,  the  defendant,  at  his  own  request, 
was  permitted  to  go  to  the  court-house  in  Bridgeport,  in  com- 
pany with  the  jailer,  to  attend  to  some  matter  of  business. 
Tlie  defendants  asked  the  court  to  instruct  the  jury  that  that 
was  a  voluntary  escape,  and  rendered  the  subsequent  deten- 
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Hon  illegal,  and  consequently  the  bond  in  suit  void.  The 
court  refused  so  to  instruct  the  jury.  I  think  the  defendants 
were  not  entitled  to  this  instruction,  even  if  it  be  assumed 
that  the  court-house  was  off  the  prison  limits.  Such  a  trans- 
action might,  perhaps,  constitute  an  escape  as  between  the 
creditor  and  the  sheriflF,  but  I  can  see  no  reason  for  allowing 
the  debtor,  at  whose  request  and  for  whose  benefit  he  was 
permitted  to  go  to  the  court-house,  to  set  up  this  claim  and 
on  that  ground  relieve  himself  from  liability.  But  however 
this  may  be,  a  conclusive  answer  to  this  claim  is  found  in  the 
fact  that  it  no  where  appears  that  the  court-house  was  oflFthe 
prison  limits.  That  fact  is  material  to  this  defence,  and  if  the 
defendants  would  avail  themselves  of  it  the  burden  was  on 
them  to  show  it. 

8.  The  charge  of  the  court,  "  that  it  was  not  necessary  to 
aver  in  the  plaintiff's  declaration  a  demand  or  request  made, 
nor  if  averred  was  it  necessary  to  prove  it,"  was  correct.  So 
also  was  his  refusal  to  inform  the  jury  what  constituted  a 
reasonable  time,  and  when  the  reasonable  time  mentioned  in 
the  declaration  began  to  run.  These  points  have  already  been 
suflSciently  considered.  I  would  remark  however  that  the 
claim  made  in  the  argument,  that  by  reason  of  these  aver- 
ments there  was  a  variance  between  the  declaration  and  the 
proof,  cannot  avail  the  defendants  here,  inasmuch  as  it  does 
not  appear  that  the  question  was  made  in  the  court  below. 

4.  After  the  delivery  of  the  bond,  the  jailer  required  the 
prisoner  to  return  to  the  jail  at  night,  which  he  did  every 
night,  with  one  exception,  until  his  escape.  And  this,  the 
defendants  claimed,  vitiated  the  bond,  and  the  court  was 
asked  so  to  charge  the  jury.  The  court  declined  so  to 
charge. 

Precisely  on  what  ground  this  claim  is  based  is  not  readily 
perceived.  There  is  no  pretence  that  the  bond  was  procured 
by  fraud,  or  that  there  was  any  misrepresentation,  either  by 
the  plaintiff  or  his  jailer,  in  respect  to  the  consideration  of 
the  bond.  Nor  is  it  claimed  that  any  subsequent  unlawful 
act  of  the  jailer  makes  the  bond  illegal.  The  only  plausible 
daim  that  can  be  made  in  respect  to  the  matter  is  that  there 
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has  been  a  practical  failure  of  consideration.  But  that  is  not 
a  defence.  In  the  absence  of  fraud,  nothing  short  of  a  total 
failure  of  consideration  will  be  a  complete  defence  to  the 
action.  A  partial  failure  niiaj  in  some  cases  be  a  defence 
pro  tanto  ;  but  no  such  claim  was  made  in  this  case,  and  the 
court  was  bound  to  meet  only  the  claim  made. 

We  cannot  yield  our  assent  to  the  claim  that  the  prisoner 
had  a  right  to  depart  from  the  limits  to  escape  imprisonment, 
even  though  it  be  conceded  that  the  imprisonment  was  illegaL 
If  it  was  illegal,  he  was  not  bound  to  submit  to  this  require- 
ment, and  would  have  been  justified  in  resisting  it,  if  neces- 
sary, by  force.  If  compelled  to  submit,  the  appropriate 
remedy  was  by  an  action  for  damages. 

The  judgment  of  the  Superior  Court  must  be  affirmed,  and 
a  new  trial  denied. 

In  this  opinion  the  other  judges  concurred. 


Andrew  Burns,  Jr.,  vs.  Charles  Fredericks. 

In  an  action  for  ii^uries  committed  bj  a  dog  the  defendant  denied  Being  the 
owner  of  the  dog.  The  dog  at  the  time  was  in  the  possession  of  one  3/,  who 
at  the  time  of  the  trial  was  absent  from  the  country.  Held  that  declarations 
of  My  mode  immediately  after  the  injury,  that  he  did  not  own  tlie  dog  and  that 
it  belonged  to  the  defendant,  were  not  admissible  in  evidence  for  the  plaintiff. 

The  defendant  admitted  that  on  the  morning  after  the  injury  he  took  the  dog  into 
his  possession.  Held  that,  for  the  pui*pose  of  explaining  this  act,  he  might 
prove  a  declaration  made  to  him  by  3/  immediately  after  the  injur)',  that  he 
had  bought  the  dog  of  the  defendant  but  that  now  he  would  not  keep  him. 

One  W,  an  eye  witness  of  the  occurrence,  having  testified  for  the  plainti£f  to 
facts  tending  to  show  that  the  dog  made  the  attack  without  provocation,  the 
defendant  was  allowed,  against  the  objection  of  the  plaintiff,  to  ask  him 
whether  he  had  not  said  that  the  dog  was  not  to  blame.  Held  that  this  en- 
qniry  was  not  objectionable  as  calling  for  a  matter  of  opinion  and  not  of  fact. 

The  mother  of  the  plaintiff,  (who  was  a  child,)  testified  for  the  plaintiff,  as  to 
the  extent  of  his  injuries,  she  not  having  seen  the  occurrence.  On  cross-exam- 
ination the  defendant  was  aUowed,  against  the  objection  of  the  plaintiff,  to  ask 
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her  whether  both  the  plaintifr  and  W  had  not  told  her  that  the  dog  was  not 
to  blame,  to  which  she  replied  that  she  did  not  remember  that  either  of  them 
had  told  her  so.  The  defendant  afterwards  offered  evidence  that  she  had  said 
that  she  knew  the  dog  was  not  to  blame,  which,  against  the  objection  of  the 
plaintiff,  the  court  admitted.  Held — 1 .  That  the  evidence  was  not  wholly  irrele- 
vant, inasmuch  as  it  tended  to  show  that  the  plaintiff  and  W  might  have  stated 
the  facts  to  her  at  the  time  differently  from  their  testimony  at  the  trial.  2. 
That  if  inadmissible  it  seemed  to  be  of  too  little  importance  to  be  a  ground 
for  granting  a  new  trial. 
The  plaintiff  in  his  motion  for  a  new  trial  complained  that  the  court  below 
charged  the  jury  that  the  statute  provided  that  any  dog  should  be  presumed  to 
be  owned  by  the  person  on  whose  premises  it  was  kept.  The  motion  stated 
that  this  charge  was  given  "among  other  things,"  but  did  not  show  what  those 
other  things  were,  nor  what  application  the  court  made  of  the  statute,  nor  in 
what  connection  it  w.as  alluded  to,  nor  for  what  purpose.  Held  that  the 
objection  was  not  presented  in  such  a  way  that  the  court  was  bound  to  con* 
sider  it. 

Trespass  for  injuries  done  by  the  defendant's  dog  to  the 
plaintiff,  a  minor  who  sued  by  his  father  and  natural  guar- 
dian ;  brought  to  the  Superior  Court  in  Fairfield  county,  and 
tried  to  the  jury  on  the  general  issue  before  Sanford,  J. 

On  the  trial  the  plaintiif  claimed  to  have  proved  by  the 
testimony  of  himself  and  one  Wielbacker,  that  while  passing 
along  a  public  street  in  Bridgeport,  on  his  way  to  his  father's 
house,  being  then  a  child  of  eight  years  of  age,  he  saw  a  • 
large  dog  belonging  to  the  defendant  loose  in  the  street,  and 
a  number  of  boys  engaged  in  throwing  stones  before  the  dog 
for  the  purpose  of  having  him  run  after  them  and  bring  them 
back  ;  that  while  the  dog  was  waiting  and  watching  for  the 
stones  to  be  thrown,  the  plaintiff,  playfully  and  without  ap- 
prehending any  danger,  put  his  arms  around  the  neck  of  the 
dog  to  hold  him  back ;  that  the  dog  instantly  turned,  seized 
the  plaintiflF  and  bit  his  face  severely ;  that  the  dog,  at  the 
time,  was  kept  for  the  defendant  by  one  Mitskey,  a  keeper  of 
a  saloon  near  by,  who  some  time  before  the  trial  went  to 
Europe,  and  in  whose  hands,  several  months  before,  the  de- 
fendant had  left  the  dog  for  the  purpose  of  having  him  kept 
for  him.  The  plaintiff  oflFered  his  father  to  testify  that  imme- 
diately after  the  plaintiff"  was  bitten  the  father  applied  to 
Mitskey,  who,  it  was  admitted,  was  then  in  possession  of  the 
dog,  to  learn  of  him  who  was  the  owner  of  the  dog,  and  that 
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Mitskey  made  answer  that  he  did  not  own  him.  The  plain- 
tiff then  enquired  of  the  witness  what  induced  him  to  go 
and  see  Fredericks  the  defendant.  He  answered  that  Mits- 
key told  him  that  Fredericks  owned  the  dog  when  the  mis- 
chief was  done.  To  both  of  tliese  answers  the  defendant 
objected,  and  the  court  excluded  them. 

On  the  cross-examination  of  Wielbacker  the  defendant  en- 
quired of  him  whether  he  had  not  said  that  the  dog  was  not 
to  blame.  To  this  the  plaintiff  objected,  but  the  court  over- 
ruled the  objection ;  and  the  witness  answered,  that  he  had 
not  said  that  the  dog  was  not  to  blame. 

The  plaintiff  introduced  his  mother,  Sarah  Burns,  to  tes- 
tify to  his  condition  after  the  injury.  On  cross-examination 
the  defendant  asked  her  whether  Wielbacker  told  her  on  the 
night  following  the  accident  that  the  dog  was  riot  to  blame ; 
also  whether  the  plaintiff  did  not  tell  her  that  the  dog  was 
not  to  blame.  To  both  of  these  questions  the  plaintiff  ob- 
jected; but*^  the  court  overruled  the  objections  and  allowed 
the  enquiries. 

Tlie  defendant,  for  the  purpose  of  contradicting  the  testi- 
mony of  Wielbacker,  offered  evidence  that  the  latter,  on  the 
night  following  the  accident,  said  that  the  dog  was  not  to 
blame.  To  this  the  plaintiff  objected,  on  the  ground  that  it 
only  contradicted  the  witness  in  a  matter  of  judgment,  and 
that  it  was  irrelevant;  but  the  court  admitted  it.  The 
defendant  also  offered  evidence  that  Sarah  Burns  said  that 
she  knew  that  the  dog  was  not  to  blame  for  what  he  had 
done ;  to  which  the  plaintiff  objected,  but  the  court  admitted  it. 

The  defendant,  having  offered  evidence  to  prove  that  the 
dog  was  the  property  of  Mitskey,  also  testified  that  on  the 
morning  after  the  injury  Mitskey  told  him  that  he  knew  that 
he  had  bought  the  dog  of  the  defendant,  but  that  he  would 
not  have  him  now,  and  would  kick  him  out  of  doors  on  ac- 
count of  the  occurrence.  To  the  admission  of  this  evidenfte 
the  plaintiff  objected,  but  the  court  admitted  it.  But  the 
defendant  offered  the  evidence,  and  the  court  admitted  it, 
solely  to  expl^^in  the  fact,  which  the  defendant  did  not  deny, 
that  he  took  the  dog  away  with  him  on  the  morning  after  the 
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accident,  and  immediately  after  the  last  mentioned  conversa- 
tion with  Mitskey,  and  had  never  thereafter  collected  or  at- 
tempted to  collect  any  pay  for  him  of  Mitskey. 

TTie  jury  having  returned  a  verdict  for  the  defendant,  the 
plaintiflF  moved  for  a  new  trial  for  error  in  the  rulings  and 
charge  of  the  court.  The  part  of  the  charge  objected  to  was 
stated  by  the  plaintiflF  in  his  motion  only  as  follows : — "  The 
court  charged  the  jury,  among  other  things,  that  the  statute 
provided  that  any  dog  should  be  presumed  to  be  owned  by 
the  owner  or  occupier  of  the  premises  on  which  such  dog 
should  be  kept  or  harbored." 

Sturges  and  Q-.  W.  Warner ^  in  support  of  the  motion. 

!•  The  possession  of  the  dog  by  Mitskey  was  some  evi- 
dence that  he  owned  him.  It  was  an  act  of  Mitskey,  and 
his  declaration  explained  or  characterized  this  possession, 
and  showed  its  true  character  to  be  not  a  possession  for  him- 
self as  owner  but  as  bailee.  It  was  against  his  interest.  Avery 
Y.  Cleman$,  18  Conn.,  306 ;  Willies  v.  Farley ,  3  Car.  &  P.,  895 ; 
Smith  V.  Smith  J  8  Bing.,  N.  C,  29  ;  Pocock  v.  Billings^  Ry.  & 
Mood.,  127  ;  Barm  BeBode%'  ease,  8  Adol.  &  EL,  N.  S.,  208, 
244 ;  Adams  v.  Bamdson,  10  N.  York,  809,  313  ;  Fellows  v. 
Fellows,  87  N.  Hamp.,  75  ;  2  Russ.  Ch.  R.,  67,  note ;  Ival  v. 
Finchj  1  Taunt.,  141 ;  1  Phil.  Ev.,  257  ;  2  id.,  645, 592 ;  Marcy 
V.  Stone,  8  Cush.,  4 ;  Ford  v.  Haskell,  32  Conn.,  489 ;  Lundy. 
Inhabitants  of  Tyngsborough,  9  Cush.,  36. 

2.  The  testimony  of  the  defendant  to  prove  a  declaration 
by  Wielbacker  that  the  dog  was  not  to  blame,  was  inadmissi- 
ble. If  Wielbacker  ^inaself  had  testified  that  the  dog  was 
not  to  blame,  such  testimony  would  have  been  inadmissible. 
It  was  the  expression  of  an  opinion  that  the  dog  had  done 
nothing  for  which  the  owner  <;ould  be  held  responsible,  which 
involved  a  question  of  law,  and  was  the  very  matter  to  be 
submitted  to  the  jury.  The  same  objection  applies  with 
Increased  force  to  the  evidence  of  a  similar  declaration  by 
Sarah  Burns.  It  was  mere  opinion,  based  upon  the  repre- 
sentations of  others.  Elton  v.  Larkins,  6  Car.  &  P.,  386 ; 
2  Phil.  Ev.,  727 ;  Simmons  v.  New  Becffard  ^  Nantucket  Steam- 
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boat  Co.y  97  Mass.,  361, 371 ;  Perkins  v.  Augusta  Ins.  ^  Bank- 
ing Co.,  10  Gray,  312,  824 ;  1  Smith  Leading  Cases,  764 ; 
Lane  v.  Bryant^  9  Gray,  245  ;  Bohinson  v.  Fitchhurg  ^  Wor- 
cester B.  B.  Co. J  7  id.,  92,  96 ;  Attorney  General  v.  Hitchr 
cock,  1  Exch.,  91 ;  BeWUtv.  Barley,  17  N.  York,  340,  346. 

3.  No  one  will  contend  that  the  first  part  of  Mitskey's 
declaration  to  the  defendant,  standing  alone,  would  be  admis- 
sible. It  is  hearsay  evidence  in  its  most  objectionable  form. 
The  whole  is  equally  inadmissible.  Mitskey's  motive,  and 
his  purpose  in  regard  to  the  dog,  are  wholly  immaterial.  But 
it  was  offered  and  received  by  the  court  wholly  to  explain  the 
fact  that  the  defendant  took  the  dog  away  on  the  morning 
after  the  accident ;  a  fact  in  itself  inmiaterial  and  irrelevant. 
The  injury  had  been  done,  a  cause  of  action  had  accrued ; 
and  anything  said  or  done  by  the  defendant  and  Mitskey  the 
day  after  could  not  affect  the  cause  of  action.  This  testimony 
could  have  been  offered  for  one  purpose  only,  to  bring  in  the 
declaration  of  Mitskey  that  he  had  bought  the  dog.  No  au- 
thority can  be  found  to  sanction  this  decision  ot^  the  court. 
JEnos  V.  TufOe,  3  Conn.,  250. 

4.  The  court  erred  in  charging  the  jury  that  the  statute 
provided  that  every  dog  should  be  presumed  to  be  owned  by 
the  owner  or  occupier  of  the  premises  on  which  such  dog 
should  be  kept  or  harbored.  The  statute  referred  to  raises 
the  presumption  of  ownership  in  tlie  occupier  of  premises  for 
the  purpose  of  registering  the  dogs  and  taxing  their  owners, 
and  for  that  purpose  only  ;  and  evidently  this  statute  is  con- 
clusive, and  the  owner  of  the  premises  is  precluded  from 
showing  the  contrary  in  all  cases  provijjed  for  by  the  statute. 
If  this  be  the  correct  construction  of  the  statute,  then  when 
the  court  informed  the  jury  of  such  provision  of  the  statute, 
the  jury  were  bound  to  consider  this  presumption  of  the 
statute  conclusive,  and  that  they  must  find  Mitskey  to  be  the 
owner,  notwithstanding  all  evidence  to  the  contrary.  It  cer- 
tainly could  not  have  been  the  intention  of  the  legislature  to 
prescribe  a  rule  of  evidence  applicable  to  all  cases  in  which 
the  title  to  dogs  should  come  in  question ;  for  in  that  case 
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any  trespasser  who  could  get  a  dog  upon  his  premises  could 
set  the  owner  at  defiance. 

Sanfordj  contra. 

Butler,  0.  J.  This  was  an  action  to  recover  for  damage 
done  by  a  dog,  against  the  defendant  as  owner,  the  dog  at 
the  time  being  in  the  keeping  of  another  person,  one  Mitskey, 
whom  the  defendant  claimed  to  be  the  owner.  The  case  pre- 
sents numerous  questions,  which  will  be  considered  in  the 
order  in  which  they  are  presented  by  the  motion. 

1.  Tlie  first  two  questions  relate  to  declarations  by  Mits- 
key to  the  plaintiflTs  father,  after  the  injury,  while  he  was  in 
possession  of  the  dog,  to  the  effect  that  the  defendant  was 
the  owner.  Tlic  plaintiff  s6ught  to  get  these  declarations 
before  the  jury,  as  evidence  that  the  defendant  owned  the  dog. 
The  court  properly  excluded  them.  Mitskey  was  not  the 
agent  of  the  defendant,  nor  the  keeper  of  the  dog  under  the 
defendant,  and  was  interested  to  impose  the  ownership  on  the 
defendant  to  avoid  liability  for  the  injury.  The  declarations 
were  clearly  inadmissible. 

One  Wielbacker  was  examined  as  a  witness  for  the  plain- 
tiff to  prove  the  injury  and  how  it  occurred.  The  motion 
does  not  show  that  his  testimony  in  relation  to  what  took 
place  at  the  time  of  the  transaction  was  objected  to  by  either 
party.  But  on  his  cross-examination  the  defendant's  counsel 
inquired  of  him  whether  he  had  not  said  that  the  dog  was 
not  to  blame,  which  question  and  answer  were  olyected  to, 
but  admitted  by  the  court.  Tlie  witness  answered  that  he 
had  not  so  said.  The  motion  does  not  show  particularly 
what  the  testimony  of  Wielbacker  was.  The  question  clearly 
had  relation  to  the  matter  testified  to  by  the  witness  in  chief, 
and  the  motion  does  not  show  that  the  declaration  would  not 
have  tended  to  contradict  the  witness,  nor  that  it  was  not 
within  the  latitude  of  cross-examination  which  the  court  in 
its  discretion  might  properly  admit. 

8.  The  defendant  also  inquired  of  another  witness,  Sarah 
Burns,  whether  Wielbacker  had  not  told  her  that  the  dog 
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was  not  to  blame.  The  bearing  of  this  question  clearlj  was 
to  contradict  the  testimony  of  Wielbacker,  and  it  was  clearly 
admissible.  It  is  not  an  answer  to  this  view  of  the  case  to 
say  that  the  question  involved  a  mere  matter  of  opinion.  The 
declaration  if  made  may  have  reached  much  farther,  and  for 
aught  that  appears  on  the  motion  may  have  tended  to  show 
that  Wielbacker  had  not  stated  in  his  testimony  all  the  acts 
of  provocation  committed  by  the  plaintiff  upon  the  dog,  or 
had  not  stated  them  truly.  And  the  same  iiew  is  taken  of 
the  testimony  of  the  defendant  on  the  same  point,  which  was 
objected  to  for  the  same  reason. 

4.  The  defendant  also  offered  the  declaration  of  Sarah 
Burns  that  she  knew  the  dog  was  not  to  blame  for  what  he 
had  done,  and  that  declaration  was  objected  to  and  admitted. 
Sarah  Burns  had  been  inquired  of  when  on  the  stand  as  wit- 
ness for  the  plaintiff,  whether  or  not  Wielbacker  had  told  her, 
on  the  night  following  the  accident,  that  the  dog  was  not  to 
blame.  She  was  also  inquired  of  whetlier  the  plaintiff  had 
not  told  her  so.  She  answered  both  questions  in  the  negative. 

The  motion  shows  that  Wielbacker  and  the  plaintiff  were 
present  at  the  injury  but  does  not  show  that  any  other  fit- 
nesses were.  If  the  witness  had  herself  admitted  that  she 
had  made  such  a  declaration,  it  would  have  tended  in  some 
degree  to  show  that  she  had  received  a  different  version  of 
the  transaction  from  that  testified  to  by  Wielbacker  and  the 
plaintiff  and  received  it  from  them.  The  bearing  of  the  tes- 
•  timony  was  evidently  slight,  but  we  cannot  say  that  it  was 
inadmissible,  or  that  it  was  of  sufficient  importance  if  inad- 
missible to  justify  the  granting  of  a  new  trial. 

5.  The  defendant  offered  the  declarations  of  Mitskey  to 
him,  to  the  effect  that  he  bought  the  dog  of  the  defendant, 
but  would  not  have  him  any  longer.  The  testimony  was 
offered  and  received  to  explain  the  fact  that  the  defendant 
took  possession  of  the  dog  on  the  next  day,  and  for  that  pur- 
pose was  clearly  admissible. 

6.  The  motion  states  that  the  court  charged  the  jury, 
among  other  things,  that  the  statute  provided  that  any  dog 
should  be  presumed  to  be  owned  by  the  owner  or  occupier  of 
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the  premises  on  which  such  dog  was  kept  or  harbored.  We 
cannot  find  error  in  this  part  of  the  chai'gc.  This  is  the 
plaintifif's  motion,  and  he  is  bound  to  point  out  clearly  the 
error  of  which  he  complains.  It  is  said  that  this  was  charged 
"  among  other  tilings,"  but  among  what  other  things,  or  in 
what  connection  with  them,  or  for  what  purpose,  does  not 
appear.  There  is  such  a  statute,  and  the  motion  shows  that 
the  judge  alluded  to  it  in  his  charge,  but  in  what  connection, 
or  for  what  purpose,  or  what  construction  he  gave  it,  or  what 
application  he  made  of  it,  or  how  the  plaintiflF  was  or  could 
be  aggrieved  by  the  allusion  to  it,  does  not  appear,  and  the 
objection  need  not  be  considered.    ' 

For  these  reasons  we  advise  the  Superior  Court  that  a  new 
trial  should  be  denied. 

In  this  opinion  the  other  judges  concurred. 


37     93 
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John  W.  Parbott  vs.  Eltphalbt  B.  Stevens. 

The  act  of  1866  (Ch.  74,  sec.  4,)  which  gives  a  right  of  appeal  from  any  judg- 
ment rendered  by  a  justice  of  the  peace  for  more  than  five  dollars,  except  npon 
the  verdict  of  a  jury,  is  repealed  by  implication  by  the  act  of  1868,  (Ch.  99, 
sec.  2,)  which  provided  that  such  appeals  shall  be  allowed  where  the  matter  in 
demand  exceeds  fifteen  dollars. 

Application  for  a  mandamus,  brought  to  the  Superior  Court 
in  Fairfield  county,  and  reserved  for  the  advice  of  this  court. 
Tlie  case  is  fully  stated  in  the  opinion. 

Bearddey  and  Thompson,  for  the  petitioner. 

(?.  Stoddard  and  M.  W.  Seymour,  for  the  respondent. 

Butler,  C.  J.  The  petitioner  seeks  a  mandamus  to  com- 
pel the  respondent  to  allow  an  appeal  from  a  judgment  ren- 
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dered  by  him  as  justice  of  the  peace,  for  the  sum  of  $8.50,  in 
a  Ruit  brought  against  the  petitioner,  demanding  $14.00  dam- 
ages. The  respondent  resists  the  application,  on  the  ground 
that  the  petitioner  had  no  right  of  appeal  in  the  case  by  stat- 
ute, because  such  right  is  given  in  those  cases  only  where  the 
sum  demanded  in  the  original  writ  is  $15.00.  The  petitioner 
claims  the  right  of  appeal  on  the  ground  that  such  right  is 
given  by  the  act  of  1866,  (chap.  74,  sec.  4,)  which  author- 
ized an  appeal  where  the  Judgment  exceeded  $5.00.  The 
case  turns  upon  the  question  whether  the  act  of  186*  was 
repealed,  by  implication,  by  the  act  of  1868. 

We  are  all  of  opinion  that  the  legislature  could  not  have 
intended  that  the  right  of  appeal  from  the  judgment  of  a  jus- 
tice of  the  peace  should  depend  upon  two  such  distinct,  dif- 
ferent and  inconsistent  facts,  and  that  the  act  of  1866  was 
repealed  by  that  of  1868. 

It  has  always  been  the  policy  of  the  state  to  determine 
the  jurisdiction  of  its  courts,  superior  and  inferior,  by  the 
amount  demanded  in  the  suit.  For  more  than  a  century 
prior  to  1853  the  statutes  were  uniform  in  relation  to  appeals 
from  justices,  except  as  to  the  sum,  which  was  changed  from 
time  to  time,  and  the  provision,  omitting  the  sum  fixed  at  the 
various  times,  was  as  follows : — "  Where  the  sum  demanded 
shall  exceed  the  sum  of  &c.,  an  appeal  shall  be  allowed  to 
the  next  county  court,  except  in  actions  brought  on  notes 
of  hand  or  bonds  vouched  by  two  witnesses,  in  which  case 
no  appeal  shall  be  allowed." 

In  1853  that  provision  was  repealed,  and  an  appeal  allowed 
from  the  judgment  of  a  justice  of  the  peace  in  all  cases,  and 
80  the  law  stood  until  1866.  In  that  year  an  act  was  passed 
authorizing  jury  trials  before  justices,  and  in  that  act,  by  sec- 
tion 4th,  appeals  from  justices  were  limited  and  forbidden 
where  the  judgment  rendered  by  a  jury  should  not  exceed 
$35.00,  or  where  the  judgment  should  be  rendered  by  the 
justice  otherwise  than  upon  the  verdict  of  a  jury  for  a  sum 
not  exceeding  $5.00.  This  was  introducing  a  basis  of  limit- 
ation to  regulate  the  right  of  appeal,  not  before  known  to 
our  law. 
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We  think  it  clear  thai  it  was  the  intention  of  the  legisla- 
ture, in  passing  the  act  of  1868,  to  return  to  our  original 
policy  and  make  the  right  of  appeal  dependent  upon  the  sum 
demanded  in  tiie  suit.  W^  cannot  believe  that  it  was  the 
deliberate  intention  of  the  General  Assembly  to  have  two 
different  and  distinct  limitations  to  regulate  the  right  of  a{> 
peal  so  diverse  in  principle  and  effect.  It  is  obvious  that  if 
both  are  permitted  to  stand,  an  appeal  must  be  allowed  where 
the  demand  is  sufficient,  though  the  judgment  may  be  insuffi- 
cient ;  or  on  the  other  hand  when,  as  in  this  case,  the  demand 
is  insufficient,  but  the  judgment  sufficient ;  or  else  the  two 
requisites  must  coexist.  We  think  such  a  state  of  things 
could  not  have  been  contemplated,  and  must  therefore  hold 
that  the  act  of  1868,  being  thus  inconsistent  with  that  of 
1866,  and  an  apparent  return  to  a  settled  policy  and  abandon- 
ment of  a  novelty  in  our  law,  was  intended  as  a  substitute 
provision  for  that  contained  in  the  latter  act. 

To  this  it  should  perhaps  be  added  that  we  have  recently 
holden,  in  the  case  of  Werner  v.  Phelp%j  36  Conn.,  357,  that 
the  act  of  1868  repealed  by  implication  the  act  of  1867  which 
required  tlie  filing  of  an  affidavit  of  merits  before  an  appeal 
should  be  allowed.  There  is  no  repealing  clause  in  the  act 
of  1868,  and  the  implication  is  qmte  as  strong  in  relation  to 
this  subject  as  to  that. 

For  these  reasons  we  advise  that  the  application  should  be 
dismissed. 

In  this  opinion  the  other  judges  concurred. 
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Robert  H.  Marvin  vs.  Merritt  E.  Treat. 

The  plaintiff  recorered  a  horse  and  wagon  that  had  been  stolen  from  the  defend- 
ant, and  notified  him  by  telegraph,  and  on  his  arriving  delivered  them  to  him. 
When  the  defendant  took  them  away  he  paid  two  small  bills  growing  out  of  the 
matter  to  other  persons  present,  and  just  as  he  was  leaving  handed  the  plain- 
tiff some  money,  saying,  *'  Here  is  something  towards  what  yon  have  done,  and 
if  you  ,wiU  catch  the  thief  I  will  give  you  $25."  The  plaintiff  replied  that  he 
would  do  all  he  could.  The  plaintiff  did  not  look  at  the  money  until  the  de- 
fendant was  gone,  when  he  found  it  to  be  $2.  The  defendant  had  in  fact  on 
the  morning  of  that  day  posted  handbills  offering  a  reward  of  $50  to  any  one 
who  should  recover  and  return  the  horse  and  wagon,  and  $25  for  the  arrest  of 
the  thief,  but  the  plaintiff  did  not  know  of  this  ofier  until  a  few  hours  after 
the  defendant  had  left    In  an  action  to  recover  the  reward  oflered,  it  was  held 

'  that  the  plaintiff  had  accepted  the  $2  in  satisfieu^tion  for  his  services,  and 
could  not  recover  the  reward. 

Assumpsit,  to  recover  a  reward  offered  by  the  defendant 
for  the  recovery  of  stolen  property,  with  the  common  counts ; 
appealed  by  the  defendant  from  a  justice  of  the  peace  to  the 
Superior  Court,  and  tried  to  the  jury  on  the  general  issue, 
with  notice  of  an  accord  and  satisfaction,  before  Sanford^  J. 

The  evidence  introduced  by  the  plaintiff,  (omitting  some 
immaterial  parts,)  was  as  follows : 

Robert  H.  Marvin.  Am  the  plaintiff.  Reside  in  Bridge- ' 
port,  and  did  in  1867.  I  received  there  the  following  despatch, 
May  6, 1867,  between  nine  and  half-past  nine  in  the  morning: 
"  To  Chief  of  Police :  Horse  and  carriage  stolen.  Horse 
six  years  old,  bright  bay,  left  hind  foot  white  ;  interferes  ; 
top  box  buggy,  side  curtains,  patent  hubs.  Merritt  Treat.^^ 
Envelope  was  directed  to  chief  of  police.  I  had  orders  to 
open  despatches  that  came  while  I  was  on  duty.  I  went  to 
the  west  side  of  the  depot  and  asked  the  hackmen  if  they 
had  heard  of  any  such  horse  and  carriage,  and  they  said  they 
had  not.  I  went  to  the  Atlantic  stables  and  enquired.  The 
hostler  did  not  know.  I  went  back  to  the  depot.  Soon  after 
I  saw  Mr.  Edwards.  He  said  he  believed  there  was  such  a 
horse  and  carriage  over  in  East  Bridgeport.  I  asked  him  to 
hitch  up  his  team  and  drive  me  over  there.  He  did  so  and 
took  me  to  John  White's  place.  I  asked  White  if  he  had  a 
horse  and  carriage  in  his  stable  which  did  not  belong  to  hinir 
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He  said  he  had.     I  told  him  I  would  like  to  see  it.    He  went 
with  me  to  the  staMe  and  Edwards  with  us.     He  opened  the 
door  and  we  went  in  and  saw  the  horse  and  carriage.    I  took 
out  the  despatch  and  read  it  to  them.    Horse  and  carriage 
answered  the  description.     I  told  White  it  was  stolen  prop- 
erty and  I  wanted  it.    I  asked  him  where  he  found  it.     He 
said  he  found  it  hitched  to  a  tree  near  his  place,  and  that  he 
supposed  it  was  some  doctor's  team  and  after  letting  it  stand 
there  some  little  time  lie  thought  he  would  put  it  into  liis 
barn.     I  asked  him  how  much  his  bill  would  be  for  what  he^ 
had  done.     He  said  he  thought  about  $5.  I  told  him  I  would 
see  before  it  left;  my  possession  that  he  should  have  it.    Told 
him  we  would  hitch  up  and  I  would  take  it  oyer  to  town.  We- 
did  so.    I  got  in  and  drove  into  the  street.     Had  driven  a* 
few  rods  when  White  called  to  me.     I  stopped.     He  said  "  I 
am  going  over  to  town ;  I'll  ride  with  you."     I  said  "All' 
right,  get  in."    He  got  in  and  we  drove  to  Edwards's  stable. 
White  got  out  and  went  away.    I  asked  the  hostler  to  take- 
care  of  the  horse.     I  jumped  out  of  the  carriage.     Don't 
know  whether  White  was  there  or  not.    I  did  not  see  him. 
I  said  to  the  hostler,  "  It  is  stolen  property,  keep  it  till  I  call 
for  it.     Let  no  man  take  it  without  my  order."    I  then  tele- 
graphed to  Treat  that  I  had  his  horse  and  carriage  and  to 
come  down  on  the  ti-ain.    i  saw  Edwards  half  an  hour  after- 
and  told  him  I  had  put  the  horse  in  his  stable,  and  not  t6»let 
any  one  have  it  till  I  called  for  it.     Edwards  was  proprietor- 
of  the  stable.     I  went  about  my  business.     In  the  afternoom 
at  3  o'clock  I  met  Treat,  tlie  defendant,  and  his  brother-in- 
law,  near  the  Atlantic  Hotel.     Treat  said,  "Have  you  a  horse 
and  carriage  which  belongs  to  me  ?"    I  told  him  I  had,  and 
if  he  would  come  to  the  stable  I  would  show  it  to  him.    We 
went  into  the  carriage  house  and  showed  him  the  carriage. 
He  said  it  was  his.     Then  into  the  stable ;  and  he  said  the 
horse  was  his.    He  told  how  the  horse  was  stolen ;  talked 
half  an  hour.     Missed  his  lap  robe.     Edwards's  driver  had 
the  lap  robe.     Treat  said  he  would  give  me  $25  if  I  would 
catch  tlie  thief  and  he  was  convicted.    I  told  him  to  leave 
the  robe  and  I  would  do  what  I  could  towards  catching  him. 
Vol,  xxxvn. — 13 
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I  said  any  time  you  are  ready  for  your  horse  and  carriage  I'll 
have  it  hitched  up  for  you.  He  said  that  he  was  ready.  I 
told  the  hostler  to  hitch  it  up.  I  asked  Mr.  Edwards  if  his 
bill  wa43  settled.  He  said  yes.  I  theh  said  to  Treat, "  Here  is 
Mr.  Wliite,  he  has  a  claim  for  $5-  He  put  him  in  his  barn, 
and  I  told  him  he  should  have  his  money  before  the  horse 
went  away."  White  said,  "  Mr.  Treat  has  already  settled 
mth  me."  I  tlien  said,  "  Your  claim  is  satisfied  is  it  ?"  He 
said,  "Yes."  Treat  turned  away  and  handed  me  some 
money  rolled  up.  1  did  not  know  how  much  was  in  the  roll 
when  he  handed  it  to  me.  Tlie  amount  was  $2.00.  He  said, 
"  Mr.  Marvin,  here  is  something  towards  what  you  have  done, 
and  if  you  will  catch  the  thief  I  will  give  you  $25."  "  I  told 
him  I  should  do  all  I  could.  They  drove  away.  I  had  never 
seen  the  published  handbill  at  that  time.  I  didn't  see  it  that 
day.  I  heardy  of  it  that  evening,  not  far  from  five  o'clock. 
That  was  the  first  I  had  heard  of  the  $50  reward.  Treat 
had  been  gone  two  hours  when  I  heard  of  it.  This  is  the 
handbill :  "  $75  REWARD.  Stolen  on  the  evening  of  May 
6th,  from  the  subscriber,  a  horse,  top  buggy,  robe  and  blanket. 
The  horse  is  six  years  old,  bright  bay,  black  mane  and.  tail, 
small  star  in  the  forehead,  left  hind  foot  white,  a  spot  on  the 
inside  of  left  hind  leg  with  hair  off,  weight  about  1,000  pounds ; 
top  buggy,  square  body,  patent  hub&,  side  curtains.  $50  will 
be  paid  for  the  recovery  of  tjie  property,  and  $25  for  the  de- 
tection of  the  thief.  Orange,  Ct.,  May  6th,  1867.  MerrUt 
E.  Treat '^  I  afterwards  demanded  the  $50  reward  of  Treat. 
It  was  that  slame  week  I  recovered  the  property.  Payment 
was  refused.  The  $25  for  the  detection  and  conviction  of 
the  thief  was  afterwards  paid.  The  value  of  the  horse  and 
carriage  was  $500.  I  rendered  the  service  in  expectation  of 
a  reward. 

Cross-examined.  I  was  on  duty  as  policeman  on  that 
day.  I  commenced  not  far  from  seven  o'clock  A.  M.  I 
stopped  at  quarter  to  six  at  night.  Was  on  duty  at  the  time 
I  received  the  despatch  and  continued  so  during  the  day.  My 
duty  was  to  look  out  for  disturbances,  arrest  thieves,  &c. 
Continued  on  duty  as  policeman  during  the  day  and  was  paid 
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therefor  by  the  city.  I  got  the  despatch  between  nine  and 
half-past  nine.  White  tohl  me  he  had  been  over  into  town. 
Don't  know  as  he  told  me  for  what.  After  I  came  to  town, 
he  told  me  he  had  advertised.  Don't  know  whether  he  did 
before  or  not.  Don't  know  as  he  said  he  had  been  to  the 
livery  stables  to  give  notice.  Think  he  did  tell  me  so  at 
some  time.  Don't  know  but  he  said  he  had  to  pay  something 
to  the  newspapers,  when  he  said  he  wanted  $5.  White  did 
not  object  to  giving  up  the  horse  and  carriage.  He  said  he 
thought  it  could  remain  there  as  well  as  to  be  taken  to  town. 
I  told  him  I  could  take  it  to  town,  and  he  should  receive  his 
money.  He  was  satisfied.  He  rode  over  with  me.  Didn't 
see  Treat  pay  White.  Treat  offered  $25  for  the  thief  and  I 
afterwards  got  it.  I  did  not  find  the  robe  with  the  carriage. 
Never  found  it  until  Treat  came  there.  I  can't  say  as  I  found 
it  then.  Treat  left  it  with  me  to  enable  me  to  catch  the  thief. 
The  telegram  was  paid  which  I  opened.  I  probably  didn't 
pay  the  one  I  sent.  Can't  say  who  paid  Edwards  for  carry- 
ing me  to  East  Bridgeport.  Didn't  tell  me  he  would  pay  any 
more.  He  said  here  is  something  for  what  you  have  done. 
Didn't  intimate  to  him  that  I  wanted  any  more.  I  didn't  ask 
Treat  if  any  reward  had  been  offered.  Don't  think  White  or 
I  talked  about  a  reward. 

Horatio  N.  Sherman,  Lived  in  Derby  in  1867.  Was  con- 
stable of  the  town.  I  saw  a  handbill  like  this  on  the  6th  day 
of  May,  1867,  about  nine  o'clock  in  the  morning.  Treat 
gave  me  the  handbill. 

Edwin  JEdwards.  Keep  the  Atlantic  stables,  Bridgeport. 
Saw  Marvin,  May  6th,  1867,  at  my  place  with  a  despatch 
from  Derby  stating  that  a  horse  and  buggy  had  been  stolen. 
''  Told  him  1  thought  I  knew  where  they  were ;  that  White 
had  been  to  my  place  that  morning  and  said  he  had  taken  up 
a  horse  and  buggy ;  that  he  wished  to  know  if  I  knew  of  any 
one  who  had  lost  one,  and  was  going  to  the  papers  to  adver- 
tise. I  told  Marvin  I  thought  this  was  the  team  he  was 
looking  for,  and  that  we  would  go  over  and  see.  We  went 
over  and  found  the  horse  and  buggy  in  White's  barn.  Marvin 
stated  to  White  in  substance  that  he  had  a  despatch  from 
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Derby  that  a  horse  and  buggy  had  been  stolen  there,  and  that 
he  wished  to  get  it.  We  looked  at  it  and .  concluded  it  was 
the  one  the  despatch  called  for.  White  wished  to  know  why 
it  would  not  be  as  well  to  leave  it  in  his  barn  as  to  take  it 
away.  Marvin  said  they  had  telegraphed  him  to  secure  the 
property.  There  was  some  talk ;  finally  White  told  Marvin 
as  he  was  a  policeman  he  should  let  him  take  it.  They  took 
him  out,  hit<5hed  up,  and  Marvin  got  in  and  drove  away. 
White  hailed  him  and  said  he  was  going  to  town  and  would 
ride  with  him.  He  stopped ;  White  got  in  and  they  went  off 
together.  Marvin  had  the  reins.  In  the  barn  White  said, 
I  don't  know  but  there  is  some  reward  offered  for  this.  Mar- 
vin said  he  thought  not;  you  can  read  the  despatch  for 
yourself;  there  is  nothing  said  about  it  in  that.  Marvin 
asked  White  what  his  bill  would  be,  and  he  said  $5.  He  said 
he  would  see  that  he  had  it.  I  wasn't  at  my  stable  when  they 
got  there.  I  got  there  in  a  short  time.  Marvin  put  the 
horse  in  my  charge  and  told  me  to  let  no  one  have  it  without 
orders  from  him.  Treat,  the  defendant,  came  to  my  stable 
with  another  gentleman.  Marvin  gave  orders  to  have  the 
hoi-se  hitched  up,  and  asked  me  if  Treat  had  paid  me.  I 
said, ''  Yes."     I  charged  $1.50. 

The  plaintiff  here  rested  his  case,  and  the  defendant  moved 
for  a  non-suit,  which  the  court  granted.  The  plaintiff  then 
filed  a  motion  to  set  aside  the  non-suit,  which  being  denied 
he  brought  the  record  before  this  court  by  motion  in  error. 

Sanfordj  for  the  plaintiff. 

1.  The  non-suit  was  incorrectly  ordered,  because  the  ^ 
plaintiff  had  made  out  a  primd  facie  case,  under  the  common 
counts  at  least.  The  plaintiff  secured  the  property  and  held 
it  until  he  delivered  it  to  the  defendant.  White  did  not  know 
that  the  property  was  stolen,  and  was  in  no  sense  holding  it 
fpr*  the  owner.  There  was  neither  proof  nor  claim  that 
White  would  not  have  given  it  up  to  the  thief  if  he  had  de- 
manded it  plausibly.  Again,  the  plaintiff  notified  the  defend- 
ant by  telegraph  of  his  recovery  of  the  property,  thus  giving 
him  the  first  information.    Jenkins  v.  Kelren,  12  Gray,  330. 


Digitized  by  VjOOQIC 


MAY  ADJOURNED  TERM,  1870.  101 

Marvin  v.  Treat. 

The  ease  of  SymmeB  v.  Frazier,  6  Mass.,  844,  is  clearly  par- 
allel with  the  case  at  bar.  A  recovery  was  there  had  on  the 
quantum  meruit^  and  the  reward  advertised  was  held  to  fur- 
nish the  proper  rule  of  damages.  To  warrant  a  recovery  the 
services  need  not  have  been  rendered  on  the  faith  of  the  offer 
of  reward.  It  is  sufl&cient  that  they  were  performed,  were 
beneficial,  and  were  accepted.  WUliamB  v.  Carwardine^  4 
Barn.  &  Adol.,  621 ;  S.0.,5  Car.  &  P.,  666. 

2.  The  plaintiff  was  not  bound  by  his  duty  as  a  constable 
or  police  officer  to  secure  the  property,  notify  the  owner,  or 
return  the  property.  No  authority  can  be  cited  which  holds, 
it  to  be  so.  1  Bum's  Justice,  394 ;  1  Bla.  Com.,  366.  On 
the  contrary,  it  has  been  decided  in  Neville  v.  Kelly j  12  Com. 
Bench,  N.  aS.,  740,  that  a  police  constable  who  has  appre- 
hended a  thief  before  reward  offered,  may  still  recover  the 
reward.  The  services  were  extra,  outside  of  his  official  duty, 
and  therefore  he  may  recover.     Yates  v.  JJaZZ,  1  T.  R.,  73. 

3.  Under  the  notice  of  accord  and  satisfaction  the  evi- 
dence should  have  been  suffered  to  go  to  the  jury.  The  bur- 
den of  proof  under  that  plea  rested  on  the  defendant.  By 
putting  in  that  plea  the  defendant  admitted  a  cause  of  action, 
and  the  evidence  offered  by  the  plaintiff  showed  a  payment 
of  two  dollars,  which  the  defendant  claimed  was,  bui  the 
plaintiff  claimed  was  not,  in  full  discharge.  If  his  evidence 
on  cross-examination  is  conflictkig,  the  jury  should  have  been 
permitted  to  weigh  the  matter.  In  reality  no  contradiction 
exists.  There  is  no  fair  inference  that  the  payment  was 
received  in  satisfaction.  1  Swift  Dig.,  299.  Courts  should 
not  non-suit  a  plaintiff  when  there  is  any  evidence  which  by 
the  most  favorable  construction  would  sustain  a  verdict  in  his 
favor.  Dodge  v,  McDonnell j  14  Wis.,  563. 

Seeley  and  Wooster,  for  the  defendant. 

Park,  J.     We  think  it  is  clear  that  if  the  plaintiff  ever 

had  any  cause  of  action  against  the  defendant  it  was  settled 

at  the  time  of  the  transaction.     The  plaintiff  admits  that 

.  when  he  deliverpd  the  horse  and  carriage  to  the  defendant  at 
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the  stables  of  the  Atlantic  Hotel,  the  defendant  gave  him  a 
roll  of  money,  saying,  "Here  is  something  for  what  you  have 
done,"  and  that  he  took  the  money  without  any  objection. 
He  knew  that  the  defendant  intended  the  money  as  payment 
for  the  service  he  had  rendered.  This  is  evident,  not  only 
from  the  language  used  by  the  defendant  when  the  money 
was  presented  to  the  plaintiff,  but  also  from  the  fact  that  the 
defendant  had  just  been  paying  Edwards  his  stable  bUl  for 
keeping  the  horse,  and  White  his  bill  for  services  rendered, 
and  other  expenses  concerning  the  property.  The  plaintiflf 
had  bound  himself  as  surety  for  the  payment  of  these  bills, 
and  they  had  just  been  paid  in  his  presence  when  the  money 
was  presented  to  him.  He  therefore  knew  that  the  defend- 
ant intended  then  and  there  to  settle  all  bills  concerning  the 
property,  and  that  the  money  presented  to  him  was  given  as 
a  full  satisfaction  for  the  service  he  had  rendered.  He  re- 
ceived it  without  examination  or  objection,  and  clearly  took 
it  in  payment  of  his  claim,  whatever  the  amount  might  be. 
The  amount  was  not  large  ;  not  so  large  as  it  ought  to  have 
been  under  the  circumstances ;  but  small  as  it  was  it  was 
sufficient  to  cancel  the  plaintiff's  claim,  if  received  in  satis- 
faction of  it. 

The  whole  conduct  of  the  plaintiff  clearly  shows  that  it 
was  so  received,  and  we  therefore  think  there  was  no  en'or 
in  the  decision  of  the  Superior  Court  in  refusing  to  set  aside 
the  non-suit.  • 

In  this  opinion  the  other  judges  concurred. 
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Sabhtel  Setmoub  vb.  Dudley  P.  Ely. 

Mandamus  from  the  Superior  Court  lies  to  compel  an  inferior  tribunal  to  per- 
form an  official  duty  to  which  a  porty  is  clearly  entitled,  and  which  is  refused 
to  him,  wl  ere  no  other  remedy  is  appropriate  and  eflfectual,  and  also  to  compel 
a  judicial  or  ministerial  officer  to  perform  an  act  which  it  is  the  imperative 
duty  of  such  officer  to  perform,  and  with  regard  to  the  manner  of  the  perform- 
ance of  which  he  has  no  reasonable  discretion. 

Where  a  party  has  a  right  to  the  exercise  by  such  an  officer  of  his  discretion, 
and  audi  exercise  is  refused,  such  officer  may  be  compelled  by  mandamus  to 
discharge  his  duty,  but  he  cannot  be  controlled  in  the  exercise  of  his  judgment. 

S  entered  into  a  contract  with  the  selectmen  of  the  town  of  iV  to  "  maintain 
and  keep  in  a  good,  sufficient  and  improved  state  of  repair"  certain  highways 
described,  the  contract  containing  the  following  provision :  "  And  for  the  pur- 
pose of  determining  whether  said  roads  are  kept  in  repair  as  aforesaid,  it  is 
agreed  that  they  shall  at  all  times  be  subject  to  the  inspection  of  the  superin- 
tcndeilt  of  highways ;  and  if  he  shall  at  any  time  decide  that  either  of  the 
roads  is  not  in  a  proper  state  of  repair,  it  shall  be  the  duty  of  the  contractor, 
upon  notification  by  him  thereof,  to  put  such  road  in  repair ;  and  if  he  shall 
neglect  to  do  so  for  four  days  after  such  notice,  then  the  superintendent  shall 
cause  the  same  to  bo  repaired  at  the  expense  of  the  contractor ;  and  the  select- 
men shall,  upon  the  certificate  of  the  superintendent  to  the  efiect  that  the  roads 
have  been  kept  in  an  improved  state  of  repair,  draw  an  order  for  the  payment 
of  the  above  sum."  Held  that  the  superintendent  of  highways  cotild  not  be 
compelled  by  mandamus  to  issue  a  certificate  that  the  roads  had  been  kept  in 
repair  according  to  the  contract,  the  question  whether  they  had  been  so  kept 
in  repair  being  one  of  judgment,  and  resting  wholly  with  the  superintendent 

And  the  judgment  of  the  Superior  Court  issuing  a  peremptory  mandamus 
against  the  superintendent  was  reversed  as  erroneous,  although  the  court  found 
as  a  fact  that  the  roads  had  been  kept  in  a  proper  state  of  repair  under  the 
contract. 

Application  for  a  mandamus;  brought  to  the  Superior 
Court  in  Fairfield  County  and  tried  before  Minor ^  J,  The 
court  granted  a  peremptory  mandamus,  and  the  respondent 
moved  for  a  new  trial  and  also  filed  a  motion  in  error.  The 
facts  are  sufiiciently  stated  in  the  opinion.  Sundry  facts  were 
found,  and  points  made  in  the  argument,  that  become  unim- 
portant in  the  view  of  the  case  taken  by  the  court. 
« 

Smith,  in  support  of  the  motions,  cited,  with  regard  to  the 
remedy  by  mandamus,  People  v.  SupermorB  of  New  York, 
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18  Abbott,  Pr.  R.,  81 ;  Mor%e,  petitioner,  18  Pick.,  443,448; 
Harrington  v.  Commiaaionera  of  Berkshire  County ,  22  id.,  263, 
268 ;  Moses  on  Mandamus,  17,  60,  82, 104, 115, 124, 177, 
191. 

Seeley  and  Woodward ,  contra,  cited  upon  the  same  point, 
1  Swift  Dig.,  563  ;  Waldron  v.  Lee,  5  Pick.,  328  ;  Chase  v. 
Blaekstgne  Canal  Co.,  10  id.,  244 ;  Carpenter  v.  Commissionr 
era  of  Bristol  County,  21  id.  258  ;  Harrington  y,, Commission' 
ers  of  Berkshire  County,  22  id.,  263;  People  v.  TVemain, 
17  Howard  Pr.  R.,  10 ;  People  v.  Collins,  19  Wend.,  68.* 

Phelps,  J.  The  relator  is  one  of  several  contractors  with 
the  selectmen  of  the  town  of  Norwalk  for  the  repair  of  cer- 
tain specified  sections  of  the  highways  of  that  town,  and  the 
respondent  superintendent  of  those  highways,  duly  elected 
by  the  inhabitants  of  the  town  as  one  of  their  annual  oflScers 
under  a  special  act  of  the  General  Assembly  authorizing  and 
providing  for  the  election  of  such  an  oflScer  by  that  town. 
This  act  confers  upon  the  superintendent  all  the  power  with 
reference  to  the  highways  of  the  town  which  the  law  gives  to 
ordinary  surveyors  of  highways,  and  makes  those  officers  sub- 
ordinate to  him. 

Tlie  alleged  grievances  of  the  relator  mostly  pertain  to  a 
time  which  appears  from  the  record  to  have  been  embraced 
in  the  incumbency  of  the  respondent's  predecessor,  but  as 
this  fact  does  not  affect  the  legal  status  of  the  parties,  we 
shall  consider  the  case  as  if  the  respondent  had  occupied  his 
official  position  during  the  two  preceding  years. 

By  a  legal  vote  of  the  town  of  Norwalk  in  force  at  the  time 
the  questions  in  this  cause  arose,  the  powers  and  duties  of  the 
superintendent  were  prescribed  and  defined,  and  it  was  there- 
in, among  other  things,  provided  that  all  contracts  should  be 
conditioned  to  keep  the  roads  and  .bridges  of  the  town  in  re- 
pair to  the  acceptance  of  the  superintendent  of  highways, 
and  all  his  directions  and  decisions  shi>uld  be  conclusive  on 
the  parties. 

In  the  contract  between  the  relator  and  the  selectmen,  he 
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eoyenanted  and  agreed  to  have,  maintain  and  keep,  in  a  good 
and  sufficient  and  improved  state  of  repair,  according  to  the 
travel  thereon,  the  particular  sections  of  highways  therein 
named ;  and  for  the  purpose  of  determining  whether  they  were 
in  fact  kept  in  such  repair,  it  was  agreed  that  said  sections 
should  be  at  all  times  subject  to  the  inspection  of  the  super- 
intendent, and  if  he  at  any  time  decided  that  they  were  not 
in  a  proper  condition  he  should  notify  the  relator,  and  give 
him  a  certain  reasonable  time  in  which  to  discharge  his  duty 
with  respect  to  them,  and  if  he  neglected  or  refused  the 
superintendent  should  cause  the  needful  repairs  to  be  made 
at  his  expense ;  and  it  was  further  agreed  that  the  selectmen, 
upon  receipt  of  the  certificate  of  the  superintendent  that  said 
sections  had  been  kept  in  an  improved  state  oi  repair,  should 
draw  orders  on  the  town  treasurer  at  certain  times,  for  cer- 
tain specified  installments  of  the  amount  due  the  relator 
by  virtue  of  the  contract. 

The  superintendent  declined  and  refused  to  issue  such  cer- 
tificate, except  subject  to  the  deduction  of  the  amounts  which 
had  been  expended  on  said  sections  in  consequence  of  the 
alleged  default  of  the  relator  to  perform  his  work  in  a  man- 
ner acceptable  to  the  superintendent,  which  amounts  the  re- 
lator refused  to  deduct ;  and  this  application  is  brought  to 
compel  the  respondent  to  issue  to  the  relator  an  unqualified 
certificate  that  he  had  in  fact  kept  said  sections  of  highways 
in  an  improved  state  of  repair  within  the  true  intent  and 
meaning  of  the  contract. 

In  our  view  of  the  case  the  only  point  presented  by  the 
record  which  we  need  determine,  is  that  in  which  is  involved 
the  enquiry  whether  the  respondent's  official  character  and 
duties  are  such  as  to  require  of  him,  in  the  proper  perform- 
ance of  those  duties,  the  exercise  of  reasonable  judgment 
and  discretion,  dependent  upon  facts  and  circumstances; 
and  whether,  after  having  •  conscientiously  exercised  such 
judgment  and  discretion,  his  determination  in  the  premises 
can  properly  be  reviewed  by  the  Superior  Court  in  a  proceed- 
ing of  this  character. 

Mandamus  from  the  Superior  Court  lies  to  compel  an  infe- 
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rior  tribunal  to  perform  an  official  duty  to  which  a  party  is 
clearly  entitled  and  which  is  refused  to  him,  when  no  other 
remedy  is  effectual  and  appropriate,  as  to  appoint  an  auditor, 
allow  an  appeal,  render  a  judgment  and  the  like  ;  and  also 
to  oblige  a  judicial  or  ministerial  officer  to  perform  an  act 
which  it  is  the  imperative  duty  of  such  officer  to  perform,  and 
with  regard  to  the  manner  of  the  performance  of  which  he 
has  no  reasonable  discretion. 

When  the  right  to  the  exercise  of  discretion  exists,  and  its 
exercise  in  a  proper  case  is  refiised,  the  magistrate  or  officer 
may  be  compelled  to  the  discharge  of  his  duty  and  the  exer- 
cise of  his  judgment;  but  in  the  particular  mode  of  its  exer- 
cise he  must  be  left  fi*ee  from  coercion  and  restraint. 

In  a  small  number  of  exceptional  cases  dependent  upon 
peculiar  circmnstances,  and  scattered  through  other  jurisdic- 
tions, it  has  been  held  that  an  inferior  court  which  had  exer- 
cised a  discretion  improperly,  or  performed  a  duty  which 
involved  discretion  wrongfully,  could  be  required  by  this 
process  to  give  that  discretion  a  different  effect,  but  the  policy 
of  such  adjudications  has  never  received  the  approbation  of 
this  court.  On  the  other  hand  it  has  steadily  resisted  the 
recognition  of  the  expediency  of  attempting  to  review  by  the 
Superior  Court  the  discretion  of  strictly  ministerial  officers, 
when  they  have  acted  deliberately  and  clearly  within  the 
•soope  of  their  legitimate  authority,  although  they  may  some- 
times have  discharged  their  duty  mistakenly ;  except  in  those 
cases  where  the  power  of  revision  is  expressly  conferred  by 
statute  through  a  proceeding  in  the  nature  of  a  review  or  an 
appeal. 

In  the  case  of  Q-oddardx.  Town  of  Seymour^  80  Conn.,  895, 
which  was  an  action  of  assumpsit  to  recover  the  amount  of 
certain  taxes  which  were  claimed  to  have  been  unlawfully 
assessed  by  an  irregular  and  excessive  valuation  of  the  plain- 
tiff's property,  and  an  improper  alteration  of  his  tax  list,  the 
court  say  with  respect  to  assessors  and  boards  of  relief,  that 
*'  the  law  has  constituted  these  officers,  and  not  the  judges 
of  the  Superior  Court,  the  tribunal  to  determine  the  value  of 
taxable  property." 


Digitized  by  VjOOQIC 


MAY  ADJOURNED  TERM,  1870.  107 

Seymonr  r.  Ely. 

In  the  still  more  recent  case  of  Freeman  v.  The  Selectmen 
of  New  Haven^  34  Conn.,  406,  it  was  held  that  the  Superior 
Court  had  no  power  by  mandamus  to  control  tlie  action  of 
the  selectmen  and  town  clerk  in  deciding  upon  the  qualifica- 
tions of  persons  applying  to  be  admitted  as  electors.  In  that 
case  the  applicant  distinctly  based  his  claim  to  the  remedy 
which  he  sought,  upon  the  ground  that  he  was  wrongfully  and 
unjustly  denied  and  deprived  of  a  valuable  and  important 
right,  and  had  no  other  remedy ;  but  the  court,  as  one  of  the 
reasons  for  their  decision,  held  that  the  value  to  the  applicant 
of  the  personal  redress  which  might  be  furnished  him  would 
be  an  inadequate  equivalent  for  the  danger  to  the  public  in- 
terests which  would  be  occasioned  by  opening  a  door  to  the 
litigation  which  would  necessarily  follow  a  diecision  sustain- 
ing the  application. 

Tliis  was  the  first  case  in  which  the  question  with  respect 
to  the  propriety  on  mandamus  of  revising  the  action  and  re- 
viewing the  discretion  of  such  a  board,  even  when  claimed  to 
have  been  arbitrarily  performed  and  imjustly  exercised,  came 
before  this  court ;  but  it  had  been  twice  before  the  Superior 
Court  in  similar  proceedings,  in  which  the  claim  to  redress 
had  been  placed  on  the  same  ground,  and  the  question  had 
been  determined  in  the  same  way  by  Seymour^  »/.,in  Middlesex 
County,  and  by  Phelps^  Jl,  in  New  Haven  County,  and  those 
determinations,  though  made  in  very  excited  cases,  had  been 
acquiesced  in  and  accepted  as  sound  and  correct  interpreta- 
tions of  the  law  on  this  subject. 

A  board  for  the  admission  of  electors  may  be  said,  with 
respect  to  the  general  principles  on  which  we  dispose  of  this 
case,  to  stand  upon  higher  ground  than  that  of  an  ordinary 
ministerial  officer,  because  the  constitution  of  the  state  pro- 
vides that  they  shall  decide  upon  the  qualifications  of  can- 
didates for  the  elector's  franchise,  and  that  by  virtue  of  the 
constitutional  provision,  and  also  of  those  of  the  general 
statutes,  they  are  with  respect  to  their  duties,  invested  with  at 
least  quasi  judicial  authority. 

While  the  full  force  of  this  distinction  may  be  conceded, 
the  weight  of  authority  fully  sustains  the  doctrine  that  a 
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purely  ministerial  officer,  provided  the  manner  of  the  dis- 
charge of  his  official  duty  is  dependent  upon  judgment  and 
discretion,  cannot  in  their  exercise  be  controlled  by  manda- 
mus. United  States  v.  Chithrie^  17  Howard,  304 ;  Decatur 
V.  Paulding^  14  Peters,  499  ;  Rice  v.  Commissioners  of  Mid- 
dlesex County^  13  Pick.,  225  ;  Chase  v.  Blackstone  Canal  Co.j 
10  id.,  244  ;  Smith  v.  City  of  Boston,  1  Gray,  72 ;  Wilson  v. 
Supervisors  of  Albany ,  12  Johns.,  414  ;  Freeman  y.  Selectmen 
of  New  Haven,  34  Conn.,  406. 

In  view  of  the  foregoing,  and  other  cases  which  might  be 
cited,  we  are  satisfied  that  the  claim  of  the  relator  is  not 
aided  by  the  finding  of  the  Superior  Court  that  the*  sections 
of  highway  in  question  were  in  the  judgment  of  the  court 
kept  in  an  improved  state  of  repair,  and  that  the  court  im- 
properly admitted  the  evidence  on  which  that  finding  was 
predicated.  And  when  we  consider  that  the  record  discloses 
the  facts  that  the  respondent  was  an  annual  officer  of  the 
town,  and  by  the  express  stipulation  of  the  contract  between 
the  parties  constituted,  within  the  line  of  his  appropriate 
official  duty,  their  solo  arbiter  and  judge  to  authoritatively  and 
finally,  upon  proper  examination,  determine  the  question  of 
the  sufficiency  of  tlie  relator's  performance  of  his  work,  and 
only  in  the  event  of  the  bond  fide  formation  by  him  of  a  cer- 
tain delilxjrate  opinion  to  issue  his  official  certificate  to  the 
relator,  and  that  he  in  fact  entertained  and  adjudicated  the 
point  in  issue  adversely  to  him,  we  are  relieved  of  all  uncer- 
tainty with  regard  to  the  correctness  of  the  result  to  which 
we  have  arrived. 

The  respondent  is  entitled  upon  both  his  motions  to  the 
judgment  of  this  court. 

There  is  a  manifest  error,  and  a  new  trial  is  advised. 

In  this  opinion  the  other  judges  concurred  ;  Judge  Granoeb 
of  the  Superior  Court  sitting  in  the  place  of  Judge  Butleb, 
who  was  disqualified  by  interest  as  an  inhabitant  of  the  town 
of  Norwalk. 
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The  Danbuby  and  Norwalk  Railroad  Company  vs.  The        lAJi! 
Town  op  Norwalk.  ,  ^  ^[ 

A  railroad  was  carried  through  a  densely  populated  village  by  a  deep  cut  mn- 
ning  under  the  principal  street,  which  crossed  it  by  a  bridge,  the  station  being 
located  on  the  side  of  the  street  and  supported  by  the  walls  of  the  excavation. 
The  town  undertook  to  constnict  a  drain»  which  was  to  discharge  the  water  of 
the  street  into  the  cut  under  the  bridge,  to  the  ii\iury  of  the  wall  and  the  rail- 
TOf^.  The  railroad  in  its  location  and  construction  intercepted  the  natural 
course  of  the  drainage  of  tlie  locality,  and  it  was  indispensable  that  a  drain  be 
constructed  jbr  the  street,  but  it  appeared  that,  at  a  greater  but  not  unreason- 
able expense,  one  could  be  constructed  that  would  not  injure  the  railroad  com- 
pany. Held  that  the  town  ought  to  be  enjoined  against  the  construction  of  the 
drain  in  the  manner  proposed. 

Petition  for  an  ipjunction,  brought  to  the  Superior  Court 
in  Fairfield  County. 

The  petition  alleged  "  that  a  portion  of  the  petitioners' 
railroad  was  niade  by  excavating  through  a  solid  rock,  to  the 
deptli  of  about  twenty  feet,  under  a  certain  highway  in  said 
town  of  Norwalk  ;.that  on  said  highway  the  petitioners  have 
a  passenger  depot,  to  and  from  which  a  large  number  of  pas- 
sengers leave  and  return  daily  by  the  various  trains  run  on 
said  railroad ;  that  said  town  of  Norwalk  is  now  constructing 
a  sewer  or  drain  in  and  along  the  above  mentioned  highway, 
to  the  petitioners'  said  railroad,  for  the  purpose  of  wrongfully 
diverting  the  water  from  the  highway  from  the  course  which 
it  has  heretofore  run,  and  which  it  now  ought  to  run  and  would 
run  if  not  so  wrongfully  diverted,  and  of  turning  and  empty- 
ing said  water  in  large  quantities  into  and  upon  the  petition- 
ers' said  railroad  track,  to  the  great  inconvenience  of  all  who 
have  occasion  to  travel  upon  said  railroad,  and  to  the  great 
injury  of  the  road,  by  covering  the  same  with  water,  rotting 
the  ties  and  washing  away  the  road-bed,  and  thereby  endan- 
gering the  lives  of  tliose  who  travel  thereon ;  that  the  amount 
of  water  which  will  be  discharged  by  said  sewer  upon  said 
railroad  track,  if  said  sewer  shall  be  constructed  as  proposed, 
will  be  suflBcient  to  flood  said  track,  and  can  only  be  removed 
therefrom  by  passing  through  said  passenger  depot,  and  thence 
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along  and  upon  said  railroad  track  for  more  than  two  hundred 
yards;  and  that  the  petitioners  cannot  remove  said  water 
from  said  track,  because  the  bed  of  their  road  at  that  place 
is  a  solid  rock  in  which  they  cannot  construct  a  sewer  for 
said  water  without  great  expense  and  delay  of  the  business 
of  said  road  ;  all  of  which  acts  so  threatened  to  be  done  and 
now  being  done  are  wholly  unnecessary  for  the  removal  of  the 
water  from  said  highway,  are  wantonly  oppressive  and  injuri- 
ous to  the  petitioners,  and  are  wholly  unjustifiable"  ;  praying 
for  a  perpetual  injunction  against  tlie  acts  complained  Of. 

The  respondents  filed  an  answer,  alleging  that  they  were 
constioicting  a  drain  in  and  along  the  highway  mentioned  for 
the  purpose  of  carrying  off  to  its  proper  outlet,  the  Norwalk 
river,  the  natural  surface  drainage  of  a  portion  of  the  high- 
way contiguous  to  the  railroad  of  thq  petitioners,  and  that 
the  discharge  of  such  drainage  from  such  drain  into  the  ditch 
of  the  railroad  imder  the  highway,  was  the  necessary  and 
rightful  method  of  so  draining  the  highway ;  that  the  peti- 
tioners, by  the  construction  of  their  railroad,  had  obstructed 
the  drainage  and  impaired  the  usefulness  of  the  highway  ;  that 
although  they  had  made  some  provision  for  the  escape  of  a 
portion  of  tiie  drainage  so  obstructed,  yet  that  such  provision 
was  insufficient  to  secure  the  proper  drainage  of  the  highway, 
or  to  restore  it  to  the  state  of  usefulness  in  which  it  was  previ- 
ously to  tlie  construction  of  the  railroad ;  and  that  the  re- 
spondents commenced  the  construction  of  the  drain  to  remove 
the  nuisance  caused  by  the  petitioners  in  90  constructing  their 
road. 

The  case  was  referred  to  a  committee  by  whom  the  follow- 
ing facts  were  found : 

The  petitioners  had  a  right  under  their  charter  to  construct 
and  did  construct  their  road  across  Wall  street,  a  public 
highway  in  the  most  populated  portion  of  the  town  of  Nor- 
walk, in  a  northerly  and  southerly  direction  and  at  nearly 
right  angles  to  the  same,  by  a  cut  about  fifteen  feet  deep  and 
eighteen  feet  wide.  The  side  walls  of  this  excavation  are 
supported  by  heavy  stone-work  laid  without  mortar.  The 
station  of  the  company  at  this  place  is  a  building  of  consider- 
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able  size,  constructed  of  brick,  and  is  erected  on  the  side  walls 
of  this  excavation  and  upon  a  line  with  the  other  buildings 
on  that  side  of  the  street.  Under  this  building,  and  for  a 
distance  of  about  ten  feet  in  front  of  it,  the  width  of  this  ex- 
cavation is  increased  some  eight  or  ten  feet  by  a  recess  in 
the  westerly  wall,  in  which  a  stairway  leads  down  from  the 
depot  building  to  the  platform  by  the  side  of  the  railroad  track. 
This  excavation  is  covered  with  plank  which  forms  a  bridge 
over  the  same,  and  the  surface  of  the  street  through  its  entire 
width  at  this  point.  Southerly  from  the  station  the  excava- 
tion is  uncovered  and  continues  through  a  rock  excavation 
for  a  distance  of  about  four  hundred  feet,  where  it  terminates, 
and  here  the  railroad  track  crosses  Water  street  at  its  present 
level. 

In  this  excavation  there  is  an  open  ditch  on  each  side  ex- 
tending from  the  upper  end  of  the  same  tf  Water  street ;  the 
one  on  the  westerly  side  passing  under  the  platform  is  con- 
nected with  the  one  on  the  easterly  side  by  a  wooden  box  cul- 
vert near  its  terminus  eight  inches  square,  and  this  easterly 
ditch  discharges  into  a  pipe  eight  inches  in  diameter,  which 
leads  to  the  southerly  side  of  Water  street  and  turns  ofiF  to 
its  point  of  discharge  into  the  river  across  private  property 
under  a  parol  license  subject  to  be  revoked  at  any  time. 
Tliese  ditches  were  constructed  in  their  present  form  when 
the  road  was  built  in  1852,  and  have  been  used  by  the  com- 
pany since  that  time  without  change,  except  so  far  as  they 
have  been  afifected  by  the  accumulation  of  mud  therein.  They 
were  sufficient  to  carry  off  all  the  water  that  flowed  through 
this  excavation  at  the  time  the  road  was  built,  but  they  are 
not  sufficient  to  carry  oflf  all  the  water  that  the  proposed 
drain  would  at  times  of  unusual  rains  and  thaws  bring  upon 
them. 

The  distance  from  the  station  to  Water  street  is  about  four 
hundred  feet,  and  from  thence  to  the  river  one  hundred  and 
forty-three  feet,  ninety-five  feet  of  which  is  over  private  prop- 
erty, but  if  the  company  cannot  obtain  the  privilege  of  going 
over  this  property,  then  they  will  have  to  carry  the  water 
southerly  from  Water  street  about  five  hundred  feet,  where 
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their  land  lies  upon  the  river.  Tlie  expense  of  constructing 
a  sewer  from  the  station  to  the  river  by  a  route  entirely  on 
the  land  of  the  petitioners,  would  involve  au  expense  of  about 
twenty-five  hundred  dollars. 

The  construction  of  the  drain  in  controversy  by  the  town 
of  Norwalk  commenced  in  the  fitU  of  1866,  under  the  direc- 
tion of  the  proper  officers  of  the  town.  The  open  street 
gutter  approaches  from  the  west,  on  the  southerly  side  of 
Wall  street,  to  within  about  eighty  feet  of  the  railroad 
crossing,  and  is  then  continued  underground  in  the  line 
of  the  gutter  to  within  about  fifteen  feet  of  the  excavation, 
for  the  purpose  of  carrying  the  water  accumulating  on  the 
street  through  the  westerly  wall  of  the  excavation  into  the 
excavation  and  upon  the  sides  or  ditches  of  the  railroad  there- 
in. This  drain  is  built  of  stone  of  sufficient  dimensions  to 
carry  off*  the  water ,^ and  had  reached  a  depth  of  from  twenty- 
one  to  twenty-three  inches  below  the  bottom  of  the  street 
paved  gutter,  when  its  further  construction  was  arrested  by 
the  present  proceedings. 

The  persons  employed  to  build  this  drain  were  directed  by 
the  town  to  ext^id  this  drain  to  within  six  feet  of  the  westerly 
wall  of  the  excavation,  and  then  turn  it  southerly  towards  the 
north  end  of  the  recess  under  the  depot  building.  No  in- 
stnictions  were  given  to  make  any  opening  in  the  wall,  nor 
in  what  manner  to  complete  the  outlet  into  tlie  excavation. 
To  permit  the  water  to  discharge  itself  at  or  near  the  wall 
and  penetrate  through  it  into  the  excavation,  would  greatly 
endanger  the  wall  and  depot  building.  There  is  but  one 
track  laid  through  this  excavation,  and  the  grade  descends 
southerly  at  the  rate  of  sixty-five  feet  to  the  mile  from  the 
depot  to  Water  street. 

This  drain  was  intended  to  receive  only  the  natural  surface 
water  collecting  from  rains  and  thaws  on  the  street  westerly 
of  the  crossing,  and  discharge  them  into  the  excavation  at 
or  near  the  present  terminus  of  the  drain,  ancj  to  ^.ccomplish 
that  object  the  surface  of  the  ditch  at  the  westerly  end  of  the 
same  was  raised  by  the  town  about  six  inches,  so  as  to  enable 
the  water  to  enter  the  drain,  by  which  it  is  now  discharged 
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at  its  present  terminus  near  the  westerly  wall  of  the  excava- 
tion and  percolates  through  the  wall  in  several  places  and  in 
such  quantities  in  heavy  rains  and  thaws  as  to  cover  the  track 
of  the  railroad  to  the  depth  of  five  or  six  inches  for  several 
hundred  feet,  to  the  great  inconvenience  and  damage  of  the 
railroad. 

Sixty  years  ago  and  more  there  was  a  swale  extending  from 
a  northerly  direction,  and  crossing  Wall  street  about  four 
hundred  feet  westerly  of  the  railroad  crossing,  and  thence 
passing  down  southerly  across  Water  street  to  the  river. 
Through  this  tract  of  low  ground  most  of  the  surface  water 
thence  passed  to  the  river.  Since  then,  and  from  time  to  time, 
the  sidewalk  on  the  south  side  of  Wall  street  and  the  street  at 
this  point  have  been  raised  by  individuals,  by  the  town,  by  the 
Danbury  and  Norwalk  Railroad  Company,  and  by  the  Nor- 
walk Horse  Railroad  Company,  from  five  to  six  feet,  by  which 
the  passage  of  the  water  through  its  former  course  has  been 
much  impeded  and  to  a  considerable  extent  has  been  forced 
transversely  across  the  street  in  a  northeasterly  direction, 
through  the  gutter  on  the  north  side  of  the  street,  and  down 
the  street  into  the  river,  about  two  hundred  feet  easterly  of 
the  present  milroad  crossing  and  above  the  present  bridge ; 
and  this  was  the  condition  of  the  drainage  at  the  time  of  the. 
construction  of  the  railroad. 

At  the  time  the  Danbury  and  Norwalk  railroad  was  built, 
the  highest  point  in  Wall  street  was  a  few  feet  westerly  of 
the  present  crossing,  declining  to  the  north  and  east.  A 
small  quantity  of  surface  water  on  this  northeastern  slope 
passed  easterly  over  the  point  of  intersection  between  the  rail- 
road and  the  street  on  the  soutiierly  side  of  the  street  into 
the  river  below  Hie  bridge. 

The  plank  covering  over  the  cut  and  the  construction  of 
the  cut  make  it  impracticable  to  extend  the  gutter  on  cither 
side  of  tlie  street  across  it.  The  drain  on  the  northerly  side 
of  the  street  empties  into  the- cut 

It  is  necessary  for  the  public  convenience  that  the  water 
which  accumulates  on  the  southerly  side  of  Wall  street  west  of 
the  railroad,  and  which  is  brought  by  the  drain  in  controversy 
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upon  the  railroad  track,  should  be  removed  from  the  street. 
This  can  be  done  by  carrying  the  water  through  the  low 
grounds  \j\ng  westerly  of  the  railroad  and  southerly  of  Wall 
street  to  the  river,  by  means  of  a  covered  drain  or  otherwise, 
a  distance  of  about  two  thousand  feet,  without  producing  very 
great  damage  to  individuals  or  the  public,  and  it  can  also  be 
constructed  through  the  western  wall  of  the  railroad  at  the 
excavation,  by  pipes  properly  constructed,  into  the  gutters  by 
the  side  of  tlie  track  and  thence  to  the  river,  provided  the 
gutters  should  be  sufficiently  excavated  and  enlarged  to  carry 
off  the  water  that  would  be  discharged  into  them,  but  this 
would  require  the  expenditure  of  considerable  money  to 
secure  the  railroad  from  inundations  from  extraordinary 
freshets. 

The  grade  of  the  center  of  Wall  street  from  near  the  railroad 
crossing  to  the  rising  ground  on  the  west,  was  nearly  level  for 
some  himdred  feet,  at  the  time  of  the  construction  of  the  drain. 

The  petitioners  had  no  notice  of  the  intention  of  the  town 
to  build  this  drain.  The  action  of  the  town  in  the  premises 
was  free  from  wantonness  or  malice,  unless  the  same  can  be 
inferred  from  the  facts  herein  found. 

At  the  time  of  the  construction  of  the  road  by  the  peti- 
tioners, they  raised  the  grade  at  the  crossing  about  three 
feet  on  the  northerly  line  of  the  street,  gradually  dimin- 
ishing it  to  the  original  surface  of  the  street  on  the  south  line 
of  the  same.  The  road  was  a  few  inches  higher  on  the  south 
side  of  the  road,  about  sixteen  feet  westerly  of  tlie  mlroad, 
than  it  was  at  the  crossing.  The  times  when  the  railroad 
companies  raised  Wall  street  did  not  fully  appear,  but*  it  was 
soon  after  their  respective  acts  of  incorporation.  The  Dan- 
bury  and  Norwalk  Railroad  Company  raised  the  street  at  its 
lowest  point  about  four  feet ;  the  Norwalk  Horse  Railroad 
Company  about  two  feet.  The  grade  of  the  horse  railroad 
was  fixed  and  agreed  upon  by  the  proper  officers  of  the  town 
and  the  company.  There  was  no  vote  of  the  town,  nor  any 
direct  action  of  its  officers,  authorizing  or  approving  of  the 
grade  to  whicli  the  Danbury  and  Norwalk  Railroad  Company 
raised  Wall  street,  but  it  was  publicly  done  in  the  most  cen- 
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tral  portion  of  the  town  and  on  its  greatest  thoroughfare,  and 
attracted  the  attention  of  the  officers  of  the  town,  and  the 
public  generally  living  in  the  town,  and  was  done  without 
objection  from  any  one.  It  is  therefore  found  that  the  peti- 
tioners raised  the  grade  of  Wall  street  with  the  approbation 
and  consent  of  the  town  of  Norwalk,  if  such  approbation  and 
consent  can  be  inferred  from  the  foregoing  facts. 

Upon  these  facts  the  case  %a8  reserved  for  the  advice  of 
this  court. 

Beardsley  and  L.  Warner j  Jr.^  for  the  petitioners. 

1.  The  facts  found  do  not  amount  to  a  justification  of  the 
acts  of  the  respondents.  The  acts  done  by  the  petitioners 
did  not  create  a  nuisance.  They  were  done  with  the  consent 
of  the  town,  and,  if  not  with  their  consent,  they  have  since 
ratified  and  approved  of  them.  If  we  have  created  a  nui- 
sance or  impaired  the  usefulness  of  the  highway,  they  have 
ample  remedy. 

2.  The  facts  show  that  it  is  not  necessary  to  drain  the 
street  in  this  direction.  It  is  not  the  ccfurse  of  the  surface 
drainage.  It  is  not  less  expensive  to  the  public  or  less  bur- 
densome to  individuals.  But  if  necessary,  this  drain  was  un- 
necessarily injurious  to  us,  because  not  properly  constructed. 
The  power  of  towns  over  highways  is  not  arbitrary.  The 
only  warrant  for  their  action  is  found  in  the  public  necessity. 

3.  Where  towns  have  discretionary  powers,  courts  of  equity 
have  .power  to  restrain  them  by  injunction,  and  courts  of  law 
may  punish  them  where  they  have  acted  improperly.    Perry 

'  V.  CHiy  of  Worcester  J  6  Gray,  644 ;  Sprague  v.  City  of  Wor- 
cester, 13  Gray,  193 ;  Thayer  v.  City  of  Boston,  19  Pick.,  516 ; 
Goodloe  V.  City  of  Cincinnati^  4  Ohio,  518 ;  Humes  v.  Mayor 
^c.  of  Knoxvillej  1  Humph.,  403,414 ;  Rochester  White  Lead 
Co.  V.  City  of  Rochester  J  3  Comst.,  466  ;  Lloyd  v.  Mayor  ^c. 
of  New  York  J 1  Sclden,  374 ;  People  v.  Sturtevant,  9  N.  York, 
263. 

4.  Power  to  drain  this  highway  was  in  the  borough  of  Nor- 
walk. The  town  had  no  authority  in  the  premises.  3  Private 
Acts,  243. 
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5.  If  the  town  had  any  power  in  tlie  premises,  it  was  by 
virtue  of  an  act  passed  in  the  year  1866.  Private  Acts  of 
1866,  p.  227.  This  act  provides  for  the  construction  of  sewers, 
and  the  act  must  be  complied  with  or  tliere  can  be  no  justifica- 
tion under  it.     Mat/or  ^c.  of  New  York  v.  Furze^  3  Hill,  612. 

Smith  and  WiUon^  for  tiie  respondents. 

The  proposed  drain  is  not  a  sewer,  but  will  receive  "  only 
the  natural  surface  water  collecting  from  rains  and  thaws  and 
accumulating  on  the  street  west  of  the  crossing,' '  which 
drainage  has  no  present  outlet,  and  which  "  it  is  necessary 
for  the  public  convenience  should  be  removed  from  the 
street."  This  drain  is  to  be  entirely  within  the  limits  of  the 
street.  The  right  of  the  town  to  build  such  a  drain  is  based 
on  its  general  authority  to  construct  drains  in  any  part  of  the 
street  in  pursuance  of  its  statutory  duty  to  repair  it.  Cone  v. 
City  of  Hartford^  28  Conn.,  863  ;  Commonwealth  v.  King^  13 
Met.,  118.  And  on  the  additional  fact  that  the  operations 
of  the  petitioners  on  this  street  have  alone  made  a  drain 
necessary  in  place *of  an  open  street  gutter.  If  the  petition- 
ers claim  to  have  deprived  the  town  of  its  original  right  to 
lay  a  drain  on  any  part  of  this  street  for  the  convenience  of 
the  public  travel,  they  must  show  affirmatively  and  clearly 
when  and  how.  Such  result  does  not  necessarily  follow  the 
company's  right  to  lay  and  use  a  track  across  the  street.  If 
it  arises  from  the  particular  method  used  in  crossing,  the 
right  to  such  precise  method  must  be  shown.  Foote  v.  N. 
Haven  ^  Northampton  Co,^  23  Conn.,  229. 

The  railroad  was  constructed  in  1852.  The  charter  of  the 
company  was  in  1850  conformed  in  all  respects  to  the  general 
railroad  law  of  1849.  By  sections  12  and  13  of  that  enact-  ' 
ment  it  was  the  duty  of  this  company  to  restore  any  street 
crossed  by  them  "  to  its  former  state,  or  in  sufficient  manner 
not  to  impair  its  usefulness."  The  company  is  authorized  to 
"  change  or  alter"  a  street  only  when  '*  the  railroad  cannot 
be  judiciously  laid  out  and  constructed  across  or  upon  the 
same  without  interfering  therewith;"  and  even  then  only 
"  by  and  with  the  advice  and  consent  of  the  commissioners." 


Digitized  by  VjOOQIC 


MAY  ADJOURNED  TERM,  1870.  117 

Danbury  &  Norwalk  R.  R.  Co.  v.  Town  of  Norwalk. 

None  of  these  conditions  are  shown  to  have  been  complied 
with  by  the  petitioners,  and  there  are  neither  legal  nor  natu- 
ral presumptions  to  supply  the  absence  of  proof.  The  legal 
principle,  that  after  a  great  lapse  of  time  all  things  will  be 
presumed  to  have  been  properly  done,  cannot  apply  hei-e,  for 
the  time,  14  years,  is  much  too  short.  Fowler  v.  Savage^ 
8  Conn.,  96  ;  Watr<m%  v.  Souihworthj  5  id.,  809.  No  length 
of  time  will  legalize  a  public  nuisance.  Slamden  v.  New  Haven 
^  Northampton  Co.^  27  Conn.,  169 ;  Commonwealth  v.  UptoUy 
6  Gray,  476. 

It  is  affirmatively  shown  that  the  petitioners  failed  to  re- 
store this  street  to  its  former  state  of  repair.  They  found 
the  street  practically  graded  and  drained  eastwardly,  along 
its  length,  over  the  point  selected  for  their  crossing,  directly 
to  the  river,  200  feet  distant.  They  stopped  this  easterly 
escape  of  the  drainage,  and  it  has  never  since  crossed  the 
line  of  their  excavation.  They  have  substituted  nothing.  We 
are  told  that  they  made  ditches  in  their  cut  which  "  were  suf- 
ficient to  carry  off  all  the  water  that  flowed  through  the  cut 
at  the  time  the  road  was  built,"  but  it  does  not  appear  that 
the  drainage  of  this  street  was  ever  allowed  to  enter  the  cut ; 
and  they  now  ask  the  court  to  decree  that  it  never  shall. 

The  peculiar  construction  of  this  crossing,  being  unauthor- 
ized by  the  petitioners'  charter,  was  a  public  nuisance,  making 
it  physically  impossible  perhaps  to  get  the  street  drainage 
over  the  crossing,  but  not  impairing  the  town's  right  to  bring 
it  as  far  as  the  crossing.  For  the  arrangement  which  caused 
the  railroad  to  intercept  and  receive  the  street  drainage  the 
town  was  in  no  way  responsible.  Tlie  report  finds  virtually 
that  the  town  had  no  oUicr  means  of  draining  the  street,  and 
that  its  action  was  free  from  wantonness  or  malice.  An 
owner  in  fee  coxdd  not  prevent  the  draining  of  the  street  by 
putting  a  vault  in  the  way  of  its  gutters,  much  less  this  rail- 
road company.  But  assume  all  things  to  have  been  properly 
done  when  the  crossing  was  built,  and  that  the  "  natural  sur- 
face drainage"  which  they  now  object  to  providing  for,  is  a 
subsequent  increase.  It  is  inevitable  in  all  growing  places, 
and  still  the  duty  of  the  railroad  company  to  accommodate  it. 
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Commonwealth  v.  New  Bedford  Bridge,  2  Gray,  389.  The 
use  of  highways  for  drainage  is  a  substantial  right  belonging 
to  towns  independently  of  their  use  as  avenues  of  travel.  This 
right  was  especially  valuable  on  Wall  street,  from  its  central 
position  and  direct  connection  with  the  river.  Codman  v. 
Evans,  5  Allen,  808  ;  Angell  on  Highways,  §  25. 

The  report  finds  that  the  company  can  accommodate  all 
the  obstructed  drainage  by  a  plan  involving  no  injury  or  risk 
to  their  road,  even  in  extraordinary  freshets,  viz.,  a  sewer 
900  feet  long  if  built  entirely  on  their  own  land ;  643  feet 
long  if  they  obtain  a  right  of  way  through  95  feet  of  private 
property ;  and  possibly  but  143  feet  long  if  the  experiment  be 
tried  of  cleaning  the  accumulation  of  mud  out  of  their  pres- 
ent ditches.  Some  drainage  facilities  must  always  be  main- 
tained by  the  company  throughout  the  entire  length  of  their 
road,  and  the  servitude  of  such  sewer  would  in  no  way  injure 
it.  The  expense  is  estimated  at  about  $2,500.  If  on  the 
other  hand  the  town  is  obliged  to  supply  the  ucav  accommo- 
dation required,  it  must  carry  the  water  "  by  covered  drain  or 
otherwise,  a  distance  of  about  2000  feet,"  and  of  necessity 
through  private  property.  Such  a  servitude  would  seriously 
impair  the  value  of  this  property  for  building  purposes.  It' 
the  town  owns  no  such  right,  it  could  purchase  it  only  at  a 
heavy  cost,  and  perhaps  not  at  all.  If  it  does  own  it,  the 
equities  of  the  land  owners  against  its  exercise  are  greater  than 
of  the  railroad  to  compel  it.  Future  buildings  and  enclosures 
would  make  the  repair  of  such  drain  more  difiicult  and  ex- 
pensive than  of  the  sewer  along  the  open  railroad,  while  its 
original  cost  would  be  much  greater. 

Phelps,  J.  The  practical  question  presented  in  this  case 
is,  whether  the  town  of  Norwalk,  for  the  purpose  of  the  neces- 
sary drainage  of  one  of  its  highways,  can  rightfully  construct 
a  sewer  to  terminate  and  discharge  its  contents  at,  or  so  near 
to,  the  rear  of  the  excavation  wall  of  the  Danbury  and  Nor- 
walk Railroad  Company,  which  supports  its  depot  in  the 
borough  of  Norwalk,  as  to  seriously  endanger  the  safety  of 
the  wall  and  depot. 


Digitized  by  VjOOQIC 


MAY  ADJOURNED  TERM,  1870.  119 

Danbury  &  Norwalk  R  R.  Co.  r.  Town  of  Norwalk. 

The  consequences  to  the  petitioner  of  the  respondent's  con- 
templated act  are  not  denied,  and  are  sought  to  be  justified 
under  the  general  statutory  authority  and  duty  given  to,  and 
imposed  upon  towns,  to  maintain  their  highways  in  a  proper 
condition;  and  also  on  the  ground  that  the  petitioner,  in 
the  original  construction  of  its  railroad  at  the  place  of  the 
excavation,  intercepted  the  natural  and  accustomed  course 
of  the  drainage  of  tliat  locality,  and  thereby  rendered  neces- 
sary the  establishment  of  the  projected  sewer. 

Upon  the  general  question  of  the  authority  and  duty  of 
towns  with  respect  to  the  proper  maintenance  of  their  high- 
ways, there  is  no  opportunity  for  controversy.  The  authority 
is  clear,  and  the  duty  imperative ;  always  subject  however  to 
the  salutary  qualification,  interposed  for  the  protection  of  oth- 
ers, that  this  authority  shall  be  so  exercised,  and  this  duty 
discharged  in  such  a  manner,  as  to  occasion  no  wanton  injury 
to  the  property  or  rights  of  other  persons,  natural  or  arti- 
ficial. 

The  question  whether  such  a  corporation  as  the  respond- 
ent, in  consequence  of  any  immunity  inherent  in  its  munici- 
pal character,  is  exempt  from  those  liabilities  for  malfeasance 
for  which  individuals  and  private  corporations  would  be  liable 
in  a  civil  action  by  the  party  injured,  is  no  longer  an  open 
one.  The  acts,  of  the  character  of  those  now  in  question, 
involved  in  the  necessary  performance  of  a  duty  prescribed 
by  a  municipal  ordinance,  are  strictly  ministerial,  and  when 
performed  by  an  ofiicer  or  agent  by  direction  and  for  the  ben- 
efit of  the  corporation,  no  exemption  from  liability  by  the 
principal  can  be  interposed  when  from  negligence  or  wilful- 
ness they  are  so  performed  as  to  produce  unnecessary  damage 
to  other  parties.  Perry  v.  City  of  Worcester^  6  Gray,  544  ; 
Sprague  v.  City  of  Worcester ^  13  id.,  198 ;  Rochester  White 
Lead  Co,,  v.  City  of  Rochester,  3  Comstock,  464 ;  Mayor  ^c. 
of  New  York  v.  Bailey,  2  Denio,  433 ;  Mayor  ^c.  of  New 
Yorky.  Furze,  3  Hill,  612  ;  Mc  Combs  v.  The  Town  Council 
of  Akron,  15  Ohio,  476. 

The  finding  discloses  that  the  excavation  is  fifteen  feet 
deep  at  the  crossing  of  the  highway  and  is  continued  south- 
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erly  therefrom  four  hundred  feet  through  rock, — tliat  the  de- 
pot building  is  of  brick,  erected  upon  the  side  walls  of  the 
excavation, — that  the  respondent  designed  to  discharge  the 
contents  of  the  drain  into  tiie  excavation, — that  it  directed  its 
workmen  to  extend  it  to  a  point  within  six  feet  of  the  rear  of 
the  westerly  wall  thereof,  and  then  turn  it  southerly  parallel 
therewith  towards  the  north  end  of  the  recess  imder  the  de- 
pot building,  with  no  instructions  to  provide  an  artificial  pas- 
sage through  the  wall.  It  is  also  found  that  to  permit  the 
water  from  the  drain  to  so  discharge  itself  at  or  near  the  wall 
and  penetrate  through  it  into  the  excavation,  will  greatly  en- 
danger the  wall  and  depot  building,  and  that  the  water  from 
the  drain  as  it  now  is,  percolates  through  the  wall  in  several 
places,  and  to  such  an  extent  in  times  of  heavy  rains  and  thaws 
as  to  flood  the  railroad  track  of  the  petitioner, — that  the  peti- 
tioner's ditches  in  the  excavation  will  be  insufficient  to  carry 
off  the  water  which  th^  drain,  if  completed,  will  at  times  dis- 
charge into  them,  and  that  the  respondent  can  with  addi- 
tional expense  so  construct?  the  drain  as  not  to  subject  the 
petitioner  to  damage. 

The  expense  of  its  construction  is  proper  to  be  considered 
as  an  element  materially  qualifying  the  obligation  of  the 
respondent,  but  it  is  conceded  that  the  proposed  drainage  is 
necessary  to  the  proper  condition  of  one  of  the  principal 
streets  in  a  large  and  densely  populated  village,  and  the 
amount  required  for  the  proper  construction  of  the  drain  in 
such  a  manner  as  not  to  injure  the  petitioner  is  not  found  to 
be  reasonably  sufficient  to  seriously  affect  the  extent  of  the 
respondent's  obligation ;  and  we  think  the  facts  above  recited 
clearly  justify  the  inference  that  Uie  respondent's  conduct 
was  characterized  by  an  appearance  of  wantonness  entirely 
irreconcileablo  with  a  reasonable  consideration  for  the  prop- 
erty and  established  rights  of  the  petitioner. 

The  general  power  of  a  court  of  equity  with  respect  to  its 
authority  to  intervene  for  the  summary  protection  of  a  party 
threatened  with  injury  by  the  wrongful  act  of  another  cannot 
be  questioned,  and  the  propriety  of  its  exercise  is  not  invari- 
ably limited  to  cases  in  which  there  is  no  adequate  legal  rem^ 
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edy.  Its  preyentiye  authority  may  be,  and  frequently  is,  in- 
voked and  exercised  in  cases  where  apparently  adequate  legal 
redress  for  the  menaced  wrong  might  after  its  infliction  prob- 
ably be  obtained ;  but  it  is  a  part  of  the  wholesome  policy  of 
the  law  in  its  application  to  causes  in  this  forum,  to  prevent  an 
injury  as  well  as  to  redress  one,  especially  when  the  circum- 
stances indicate  essential  wrong  to  the  aggrieved  party,  which 
in  its  consequences  is  also  likely  to  injuriously  affect  the  public. 
Theoretically,  as  a  general  rule,  chancery  may  not  assume  to 
exercise  jurisdiction  when  there  is  adequate  remedy  at  law. 
It  does  so  practically,  in  numerous  cases  where  the  complete- 
ness of  the  legal  remedy  is  disputed  or  doubtful ;  and  some- 
times also  irrespective  of  that  consideration,  when  it  is  mani- 
festly better  to  prevent  the  perpetration  of  a  wrong  which 
will  be  not  only  highly  prejudicial  to  the  party  immediately 
threatened,  but  also  directly  or  incidentally  detrimental  to 
the  public. 

With  reference  to  the  other  branch  of  the  respondent's 
claim,  it  appears  that  at  the  excavation  the  petitioner's  rail- 
road crosses  the  highway  nearly  at  a  right  angle,  and  that  a 
plank  bridge  over  the  same  forms  at  that  point  the  surface  of 
the  highway.  On  the  south  side  of  the  highway  and  westerly 
from  the  crossing  and  excavation,  the  respondents  constructed 
the  drain,  commencing  at  the  west  end  and  leading  it  to  the 
excavation,  which  is  parallel  with  and  on  the  west  side  of 
Norwalk  river,  the  natural  outlet  of  the  drainage  of  that  por- 
tion of  the  highway.  Sixty  years  ago,  a  swale  extended  from 
a  northerly  direction  across  the  highway  about  four  hundred 
feet  westerly  of  the  excavation,  thence  passing  southerly  to 
the  river,  and  through  this  most  of  the  surface  water  passed. 
Since  then,  and  from  time  to  time,  the  highway  at  the  exca- 
vation has  been  raised  by  individuals,  by  the  Norwalk  Hoi^se 
Railroad  Company,  by  the  petitioner,  and  by  the  respondent, 
in  all  from  five  to  six  feet,  by  means  of  which  the  passage 
of  the  water  through  its  former  course  has  been  much  im- 
peded, and  it  has  to  a  considerable  extent  been  forced  across 
the  highway  in  a  northeasterly  direction  and  down  the  north- 
erly side  of  the  highway  to  the  river,  and  this  was  the  condi- 
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tion  of  the  drainc^e  when  the  petitioner  constructed  its  rail- 
road. The  grade  of  the  Norwalk  horse  railroad,  where  it 
crosses  the  highway,  was  agreed  upon  by  the  respondent  and 
the  company,  and  the  grade  to  which  the  petitioner  raised  the 
highway  at  the  excavation  was  well  known  to,  and  without 
objection  from  the  respondent,  and  acquiesced  in  by  it,  since 

1862. 

In  view  of  these  facts  we  think,  if  the  respondent's  claim 
haa  any  valid  foundation,  it  is  entirely  insufficient  against  the 
prevailing  equity  existing  in  favor  of  the  petitioner. 

We  have  not  considered  the  point  made  by  the  petitioner 
that  the  duty  to  maintain  the  highway  in  question  was  in  the 
borough  of  Norwalk,  and  therefore  not  in  the  respondent,  for 
the  reason  that  in  our  view  of  the  case  it  is  unnecessary ; 
and  if  otherwise,  the  charter  and  by-laws  of  the  borough,  re- 
ferred to  in  the  briefs  of  counsel,  were  not  printed  with  the 
record,  or  produced  or  read  in  the  argument  of  the  cause. 

We  advise  the  Superior  Court  that  the  petitioner's  injunc- 
tion should  be  made  perpetual. 

In  this  opinion  the  other  judges  concurred ;  Judge  Gban- 
GEE  of  the  Superior  Court  sitting  in  the  place  of  Judge  Butler, 
who  was  disqualified  by  interest  as  an  inhabitant  of  Norwalk. 
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SUPREME  COURT  OF  ERRORS. 
COUNTIES  OF  NEW  HAVEN  AND  MIDDLESEX. 

JUNE  ADJOUBNED  TERM,  1870. 

Present, 
BoTLEB,  G.  J.,  Pare,  Oarpenter,  Foster,  and  Seymour,  Js. 


WiLUAM  H.  HiNB  vs.  Mbbritt  Wooding. 

The  statutes  with  regard  to  fences  have  left  the  common  law,  in  regard  to  the 
duty  of  the  owners  of  cattle  to  restrain  them,  still  in  force  as  to  unruly  cattle 
that  will  not  be  restrained  by  ordinary  fences.  Land  owners  are  not  bound  to 
fence  against  such  cattle. 

"Ordinary  fences,"  in  the  statute  (Grcn.  Statutes,  tit.  21,  sec  12,)  which  speaks 
of "  unruly  cattle  that  will  not  be  restrained  by  ordinary  fences,"  docs  not 
mean  lawful  fences,  but  such  fences  as  are  common,  and  sufficient  to  restrain 
orderly  cattle. 

A  rcYiew  of  the  legislation  on  the  subject  from  the  settlement  of  the  state. 

A  part  of  the  divisional  fence  between  the  plaintiff  and  defendant  which  it 
was  the  duty  of  the  plaintiff  to  maintain,  was  insufficient.  The  defendant's 
horse  was  found  in  the  plaintiff's  enclosure,  having  jumped  in  from  the  de- 
fendant's, over  some  part  of  the  plaintiff's  fence.  Held  that  evidence  that  he 
jumped  back  over  a  part  of  the  fence  that  was  of  lawful  height,  was  admissible 
to  show  that,  at  the  time  he  entered,  he  was  unruly  and  not  to  be  restrained  by 
an  ordinary  fence. 

Trespass  qu.  el.  fr.^  appealed  from  a  justice  of  the  peace, 
and  tried  to  the  jury,  in  the  Court  of  Common  Pleas  in  New 
Haven  county,  on  the  general  issue  with  notice,  before  Bron- 

SOHj  J. 

The  trespass  was  committed  by  three  horses  of  the  defend- 
ant in  a  close  of  the  plaintiff,  into  which  they  escaped  from 
a  contiguous  close  of  the  defendant.  It  was  proved  that  the 
horses  got  in  over  a  part  of  the  division  fence  which  it  was 
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the  duty  of  the  plaintiff  to  maintain ;  and  the  defendant 
claimed  that  this  part  of  the  fence  was  less  in  height  than  a 
lawful  fence  of  four  and  a  half  feetl 

The  plaintiff  offered  evidence  to  prove  that  when  he  found 
the  horses  in  his  close  he  drove  out  two  of  them  and  put  up 
the  fence ;  that  the  other  horse  followed  after  and  jumped 
over  the  divisional  fence  into  the  defendant's  close;  and  that 
the  fence,  where  the  horse  jumped  over,  was  four  feet  six  and 
one  half  inches  high,  and  that  the  horse  in  making  the  leap 
jumped  at  least  eighteen  inches  above  the  fence.  To  this 
evidence  the  defendant  objected,  on  the  ground  tliat  proof 
that  the  horse  was  unruly  at  that  time  was  inadmissible,  as 
the  trespass  had  already  been  committed ;  but  the  court  ad- 
mitted it. 

The  plaintiff  further  offered  evidence  to  prove  that  the. 
horses  of  the  defendant  were  accustomed  to  jump  over  com- 
mon rail  fences,  less  in  height  than  lawful  fences.  To  tliis 
evidence  the  defendant  objected,  and  claimed  that  the  term 
"  ordinary  fences"  as  used  in  tlie  statute  (Gen.  Statutes,  page 
446,  sec.  12,)  means  the  different  kinds  of  lawful  fences ; 
but  the  court  did  not  so  rule,  but  permitted  the  plaintiff  to 
prove  that  the  horses  were  accustomed  to  get  over  ordinary 
fences,  which  he  ruled  might  be  less  in  height  than  lawful 
fences,  and  that  the  word  "  ordinary,"  as  used  in  the  stat- 
ute referred  to,  does  not  mean  tlie  different  kinds  of  lawful 
fences,  but  is  to  be  taken  in  its  usual  sense. 

The  defendant  requested  the  judge  to  charge  the  jury, — 1. 
That  the  law  was  so  that  in  order  to  prove  that  the  horses 
were  unruly  at  the  time  of  the  alleged  trespass,  it  must  be 
proved  that  they  were  accustomed,  of  their  own  free  will,  to 
jump  over  ordinary  lawful  fences.  2.  That  the  burden  of 
proof  was  on  the  plaintiff  to  show  that  at  the  time  they  com- 
mitted this  trespass  they  were  unruly,  and  that  the  word 
"  unruly,"  as  used  in  the  statute,  as  applicable  to  cattle, 
means  those  that  will  not  be  restrained  by  ordinary  lawful 
fences.  8.  That  the  word  "  ordinary,"  in  qualification  of 
the  word  "  fences"  in  the  statute,  means  the  different  kinds 
of  lawful  fences. 
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The  court  refused  to  charge  the  jury  as  requested,  except 
that  the  burden  of  proof  was  upon  the  plaintiff  to  prove  the 
horses  unruly. 

The  jury  rendered  a  verdict  for  the  plaintiff;  and  the  de- 
fendant moved  for  a  new  trial,  for  error  in  the  rulings  and 
charge  of  the  court. 

Eine,  in  8uiq)ort  of  the  motion,  cited,  with  regard  to  the 
meaning  of  the  term  "  ordinary  fences,"  Gen.  Statutes,  tit. 
21,  sees.  1, 11, 12 ;  1  Swift  Dig.,  12 ;  StudweU  v.  Bitch,  14 
Conn.,  292,  296 ;  Bamum  v.  Vandusm^  16  id.,  200,  206 ; 
Wriffht  V.  Wright,  21  id.,  829,  844. 

Mvnger,  contra. 

BuTLEB,  0.  J.  The  evidence  offered  to  prove  that  one  of 
the  horses  in  leaving  the  plaintiff's  close  did  not  jump  over 
the  deficient  part  of  the  fence,  but  over  the  lawful  fence,  and 
eighteen  inches  above  it,  was  properly  admitted.  It  certainly 
tended  to  show  that  the  animal  was  accustomed  to  jump 
fences,  and  was  unnily.  The  objection  that  it  was  after  the 
trespass  had  been  conmiitted  was  not  well  taken.  No  time 
had  elapsed,  from  the  time  he  jumped  in,  beforc  he  jumped 
out,  during  which  he  could  have  learned  to  be  unruly,  nor 
had  he  any  opportunity  to  acquire  the  vice. 

Tlie  only  other  question  raised  upon  the  motion  is,  whether 
the  judge  properly  ruled  and  charged  that  the  word  "ordinary," 
in  qualification  of  the  word  "fences"  in  section  12,  p.  446, 
of  the  Revised  Statutes  of  1866,  means  tlie  different  kinds 
of  lawful  fences.  This  question  involves  a  construction  of 
that  section  of  the  statute.  We  are  of  opinion  that  the  rul- 
ing and  charge  of  the  judge  were  correct. 

The  first  section  of  the  statute  in  relation  to  fences  re- 
quires that  the  proprietors  of  land  shall  make  and  maintain 
sufficient  fence  or  fences  to  secure  their  particular  fields  and 
enclosures,  and  prescribes  what  shall  be  deemed  a  sufficient 
and  lawful  fence.  It  is  claimed  that  this  section  covers  the 
whole  ground,  and  regarded  alone  it  would  seem  to  require 
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of  every  man  to  secure  his  land  by  a  lawful  fence  or  abide  the 
consequences ;  and  such  would  undoubtedly  be  the  eflTect  if 
there  were  no  qualification  of  it.  But  the  twelfth  section  of 
the  same  chapter  provides  that  "  no  person  shall  be  entitled 
to  a  recovery  for  damages  done  in  his  inclosure,  through  the 
insufficiency  of  his  fence,  unless  such  damages  were  done  by 
swine  or  horses  or  other  creatures  that  go  at  large  on  the 
.commons  contrary  to  law ;  or  by.  unruly  cattle  that  will  not 
be  restrained  by  ordinary  fences ;  or  unless  the  owner  of  cat- 
tle shall  put  his  cattle  into  or  voluntarily  trespass  on  his 
neighbor's  inclosure ;  or  unless  it  shall  appear  that  though 
part  of  the  fence  is  deficient,  the  cattle  broke  and  entered 
through  a  sufficient  fence  ;  in  which  cases  the  owner  of  the 
land  may  impound  such  creatures  and  recover  poundage  and 
damages." 

The  claim  of  the  defendant  was,  that  the  term  "  ordinary 
fences,"  as  used  in  connection  with  unruly  cattle,  meant  law- 
ful fences.  This  construction  cannot  be  adopted  for  several 
reasons. 

In  the  first  place,  such  a  construction  would  be  inconsistent 
with  the  obvious  purpose  of  the  section.  That  purpose  was 
to  state  certain  exceptional  circumstances  under  which  the 
owner  of  land  may  recover  damages  for  injury  done  in  his 
inclosure,  although  his  fence  is  insufficient.  It  makes  four 
exceptions  to  the  general  rule,  that  there  can  be  no  recovery 
for  damages  for  trespass  by  cattle  where  the  fence  is  insuffi- 
cient, and  damage  done  by  unruly  cattle  is  one  of  them. 
There^  would  be  no  reason  for  exempting  unruly  cattle  if  they 
were  not  to  be  deemed  unruly  unless  they  jumped  lawful 
fences ;  for  if  they  broke  in  over  or  through  a  lawful  fence, 
the  owner  of  them  would  be  liable  for  damages  whether  they 
were  unruly  or  not.  "Ordinary"  in  such  a  connection  means 
common  or  umaly  and  it  is  obvious  that  the  meaning  of  the 
word  as  there  used  is  diffi)rent  from  that  of  the  word  "  lawfuV 
as  used  in  other  parts  of  the  statute.  And  inasmuch  as  it  is 
notorious  that  fences  which  are  lawful  when  made  arc  con- 
stantly, by  settling  and  otherwise,  becoming  unlawful,  and  a 
large  proportion  of  the  fences  of  the  state  are  not  of  lawful 
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height,  and  are  yet  sufficient  to  restrain  ruly  cattle,  and  there 
is  therefore  a  class  of  common  fences  to  which  the  term  ordi- 
nary in  contradistinction  from  lawful  can  properly  apply,  we 
should  feel  no  hesitation  in  so  applying  it,  if  there  were 
nothing  else  to  guide  us  in  the  construction.  But  there  are 
other  matters  for  our  guidance,  which  are  clear  and  conclu- 
siye. 

It  is  perfectly  apparent  from  the  history  of  our  legislation 
in  relation  to  fences  that  it  has  never  been  the  policy  of  our 
law  to  require  any  man  to  fence  against  unruly  cattle.  Dur- 
ing the  first  few  years  after  the  settlement  of  the  colony  there 
was  no  law  requiring  individuals  to  fence  their  allotted  lands. 
Tracts  for  cultivation  were  fenced  off  as  common  fields,  and 
divided  up  among  the  settlers,  who  were  each  required  to 
make  a  proportionate  part  of  the  common  fence.  To  compel 
the  performance  of  that  duty,  a  committee  was  appointed  in 
1643  to  view  the  fences  and  compel  their  erection  and  main- 
tenance by  the  imposition  of  fines.  In  1650  the  duty  was 
imposed  on  the  townsmen  or  selectmen,  and  in  1662  on  fence- 
viewers.  Individual  proprietors  were  at  liberty  to  fence 
their  allotments,  either  in  or  out  of  the  common  field,  but 
there  was  no  law  at  that  time  requiring  them  to  fence  their 
particular  lands.  As  the  proprietors  came  to  fence  their  par- 
ticular allotments,  laws  were  made  regulating  such  fencing  at 
mutual  expense  where  particular  enclosures  adjoined.  To 
the  laws  relating  to  that  subject  Mr.  Ludlow,  in  the  code 
prepared  by  him  in  1650,  added  the  following  proviso :  "Pro- 
vided also,  that  no  man  shall  be  liable  to  satisfy  for  damage 
done  in  any  ground  not  sufficiently  fenced,  except  it  shall  be 
for  damage  done  by  swine  under  a  year  old,  or  unruly  caHle 
which  will  not  be  restrained  by  ordinary  fences,  or  where  any 
man  shall  put  his  cattle  or  otherwise  voluntarily  trespass 
upon  his  neighbor's  ground.  And  if  the  party  damnified 
find  the  cattle  damage-feasant,  he  may  impound  or  otherwise 
dispose  of  them." 

This  provision  was  added  to,  and  became  a  distinct  section 
in,  a  subsequent  revision,  and  that  portion  of  it  which  relates 
to  unruly  cattle  has  passed,  unaltered  in  any  word  or  partic- 
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ular,  through  every  revision  of  the  statutes  from  that  time  to 
this,  a  period  of  220  years.  The  common  law  of  England 
then  required  and  still  requires  every  man  to  take  care  of  his 
own  cattle,  and  there  was  at  that  time  no  law  of  the  colony 
which  required  any  man  to  protect  his  land  by  a  fence. 

In  1666  it  was  ordered  ^^  that  all  the  inhabitants  of  Una 
jurisdiction  shall  make  and  maintain  sufficient  fence  or  fences 
to  secure  their  improvable  lands  against  cattle  of  all  sorts 
whatsoever,  unruly  cattle  alone  excepted.  And  what  damage 
is  done  by  cattle  through  the  want  or  insufficiency  of  fence, 
(except  as  before  excepted,)  it  shall  not  be  recoverable  by 
law." 

This  provision  also  has  passed  through  every  revision  from 
that  time  to  this.  It  has  been  modified  by  leaving  out  the 
exception  because  contained  in  another  section,  but  the  prin- 
cipal provision  has  not  been  changed.  It  is  the  basis  of  the 
first  part  of  the  first  section  of  our  present  statute  in  relation 
to  fences. 

What  should  bd  deemed  a  sufficient  fence  was  left  originally 
to  the  committee  of  seven,  afterwards  to  the  townsmen  or 
selectmen,  and  afterwards  to  the  fence-viewers.  There  was 
no  provision  of  law  at  that  time  prescribing  what  should  be 
a  lawful  fence.  In  1702  a  law  was  passed  which  prescribed 
that  ^^  all  five  rail  fence  and  stone  wall  four  feet  high,  well 
and  substantially  erected,  and  all  other  fence,  either  rail, 
board,  hedge,  ditch,  brook,  rivers,  creeks,  etc.,  which  in  the 
judgment  of  fence-viewers  shall  be  equivalent  to  said  five 
rail  fence,  shall  be  adjudged  sufficient  fence."  To  this  in 
1732  was  added  the  following:  "And  that  such  quick  set 
fence  as  shall  be  accounted  sufficient  in  the  judgment  of  the 
fence-viewers  to  fence  against  ruly  horses,  neat  cattle  and 
sheep,  shall  be  adjudged  and  accounted  sufficient  fence." 

These  three  provisions,  constituting  distinct  sections  of 
the  statute  relating  to  fences,  were  continued,  with  some 
modifications,  but  without  material  alteration,  down  to  the 
time  of  the  revision  of  1821.  At  that  time  the  revisors,  pur- 
suant to  their  plan  of  condensing  and  simplifying  the  statutes, 
embotlicd  two  of  the  provisions — ^that  requiring  all  lands  to 
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be  fenced  with  a  sufficient  fence,  and  that  prescribing  what 
should  constitute  a  laVful  fence — in  one  section,  making  the 
first  section  of  our  present  act.  The  other  provision  relating 
to  the  impounding  of  unruly  cattle,  &c.,  which  now  consti- 
tutes the  12th  section  of  our  present  act,  and  the  one  we  are 
considering,  they  transferred  to  the  chapter  relating  to  pounds. 
In  1866  the  rovisors  restored  it  to  its  proper  place  in  the  act 
relating  to  fences. 

It  is  apparent  from  this  brief  history  of  the  three  original 
provisions  which  now  constitute  the  two  sections  we  have 
under  consideration,  that  the  common  law  doctrine,  that 
every  man  is  bound  to  take  care  of  his  cattle,  has  never  been 
abrogated  in  relation  to  unruly  cattle  in  this  state.  This  was 
substantially  determined  by  this  court  in  the  case  of  Bmmum 
T.  Vandusen,  16  Conn.,  200.  In  that  case  the  sheep  of  tlie- 
defendant  entered  the  plaintiff's  land  through  his  insufficient 
fence,  and  in  order  to  subject  the  defendant  the  plaintiSf 
offered  to  prove  that  the  sheep  were  unruly,  and  would  not 
be  restrained  by  an  ordinary  fence.  The  court  admitted  the- 
testimony,  and  the  Supreme  Court  affirmed  the  judgment.. 
Judge  Hinman,  in  giving  the  opinion,  said :  "  Taking  and  con- 
struing these  two  statutes  together,  as  we  think  they  ought, 
to  be  constinied,  upon  the  principle  regarding  statutes  relating 
to  the  same  subject  and  having  one  object  in  view,  we  think 
it  manifest  that  the  legislature  did  not  intend  that  the  owners, 
of  land  should  be  compelled  to  fence  against  unruly  animals, 
of  any  kind." 

The  statutes  of  the  state  hate  not  at  any  period  given  or 
contained  any  other  test  of  unruliness  except  that  contained 
in  the  section  we  are  considering.  There  was  a  statute 
passed  in  1687,  providing  that  the  owner  of  unruly  cattle 
should  pay  double  damages  if  they  trespassed,  and  were  ad- 
judged to  be  unruly  by  the  selectmen,  but  that  statute  was 
soon  after  repealed. 

We  have  then,  to  guide  us  in  the  construction  in  question, 
the  following  facts  derived  from  a  history  of  our  legislation 
on  the  subject,  viz :  First,  the  clause  was  adopted  into  and 
became  a  part  of  the  statutes  of  the  state  fifty-two  years 
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before  there  was  any  provision  prescribing  what  should  be  a 
lawful  fence  and  when  "ordinary  fence"  meant  common  fence, 
mfficient  to  restrain  ruly  cattle.  Second,  it  has  been  continued 
without  any  change  of  phraseology  from  its  first  appearance 
in  the  code  of  Mr.  Ludlow  in  1650  until  the  present  time,  and 
it  must  be  presumed  with  intent  to  convey  the  same  meaning. 
Third,  the  principle  which  underlies  the  provision  and  has 
sustained  it  as  one  of  the  unlawful  trespasses  for  which  a 
man  can  recover,  notwithstanding  his  fence  is  insufficient,  is, 
that  the  common  law  in  relation  to  unruly  cattle  has  never 
been  changed  by  statute ;  that  no  man  is  bound  to  fence 
against  them ;  and  that  every  man  who  keeps  them,  keeps 
them  at  his  peril.  And  fifth,  that  the  term  "ordinary"  has 
been  thus  carefully  continued  in  the  same  statute  and  the 
same  connection  from  its  first  introduction  in  1650  for  the 
purpose  of  furnishing  a  legal  test  of  unruliness.  The  excep- 
tion against  unruly  cattle  made  a  legal  test  necessary  and  no 
other  has  ever  been  prescribed  or  used,  in  the  statutes  or  out 
of  them,  from  that  day  to  this ;  nor  has  any  other  been  prac- 
ticable from  the  nature  of  the  case  and  the  general  character 
of  the  fences  of  the  state. 
A  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred. 


IcHABOD  L.  Scranton  vs.  The  Mechanics*  Trading  Com- 
pany. 

Where  on  a  9ale  of  goods  with  warranty  the  vendee  had  accepted  the  goods  after 
examination,  there  being  no  fraud  on  the  part  of  the  vendor,  it  was  held  that 
he  could  not  afterwards,  on  account  of  a  breach  of  the  warranty,  rescind  the 
contract  and  return  the  goods,  in  the  absence  of  any  agreement  to  that  effect. 

The  rule  of  damages  in  cases  of  warranty  broken,  is  the  difference  in  value  be- 
tween the  goods  as  warranted  and  the  goods  as  they  proved  to  be. 
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Assumpsit,  on  a  bank  check  given  to  the  plaintiff  by  the 
defendants,  brought  originally  before  a  justice  of  the  peace, 
and  appealed  to  the  Court  of  Common  Pleas  of  New  Haven 
county,  and  tried  on  the  general  issue  with  notice,  closed  to 
the  courtj  before  Bronson^  J.  Tlie  court  found  the  following 
facts. 

The  check  was  given  by  the  defendants  to  the  plaintiff  for 
forty-seven  barrels  of  potatoes  and  four  barrels  of  onions, 
sold  by  the  plaintiff  to  the  defendants,  and  bought  and  re- 
ceived by  them  after  an  examination  and  inspection  of  them 
to  their  satisfaction.  The  potatoes  were  sold  on  a  warranty 
of  their  soundness  and  quality  by  the  plaintiff,  which  war- 
ranty was  broken  ;  but  there  was  no  fraud  on  the  part  of  the 
plaintiff,  and  no  agreement  that  the  goods  might  be  returned 
in  case  the  warranty  proved  untrue. 

The  plaintiff  used  the  check  in  his  business,  but  when  it 
came  to  the  bank  the  defendants  stopped  the  payment  of  it. 

The  potatoes  were  delivered  in  warm  weather,  and  on  the 
day  after  the  purchase  were  found  to  be  inferior  in  quality 
and  decaying;  and  the  defendants  thereupon  notified  the 
plaintiff  of  their  condition,  and  that  they  should  not  receive 
them,  and  offered  to  return  them,  which  offer  he  declined. 
The  potatoes  continued  to  decay  rapidly  down  to  the  time 
when  they  were  disposed  of  by  the  defendants,  the  whole 
amount  realized  by  them  from  the  sale  of  the  potatoes  and 
the  onions  being  $36. 

The  plaintiff  claimed  that  the  defendants,  having  bought 
and  received  the  goods  on  a  warranty,  had  no  right  to  tender 
them  back,  and  could  rely  upon  the  warranty  only  for  the  de- 
ficiency in  the  value  of  the  same  at  the  time  of  the  purchase. 
The  defendants  claimed  that  if  the  potatoes  did  not  answer 
the  warranty  they  were  not  bound  to  keep  or  pay  for  any  of 
them,  but  might  tender  them  back  to  the  plaintiff,  and  that 
after  notice  of  such  refusal  to  keep  them  they  were  at  the 
risk  of  the  vendor,  Tlie  court  ruled  that  the  defendants  had 
no  right  to  return  the  potatoed,'and  that  during  the  time  they 
were  kept  by  them  they  were  at  their  risk,  and  gave  judgment 
for  the  plaintiff. 
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The  defendants  brought  the  record  before  this  court  by  a 
motion  in  error. 

LouYifhury^  for  the  plaintiflb  in  error. 

The  defendants  had  a  right  to  rescind  the  contract  and 
return  the  property.  1  Parsons  on  Contracts,  473  ;  Long  on 
Sales,  125;  Dorr  v.  Fiiher,  1  Oush.,  271,  274;  Wright  v. 
Barnes^  14  Conn.,  618 ;  Merriman  v.  Chapman^  82  id.,  146 ; 
Hyatt  V.  Boyle  J  6  Gill  <fe  Johns,,  121 ;  Taymore  v.  Mitchell^  1 
Maryl.  Ch.  Dec,  496 ;  Marston  v.  Knight,  29  Maine,  341. 
The  contract  is  not  executed.  The  title  to  the  property  did 
not  pass  on  the  delivery  of  articles  to  the  vendee  which  did 
not  answer  the  contract.  Merriman  v.  Chapman^  32  Conn., 
146 ;  Story  on  Sales,  §421 ;  Reed  v.  Randall,  29  N.  York, 
358 ;  Busted  v.  Craig,  36  id.,  221.  Examination  and  ap- 
proval of  some  of  the  articles  at  delivery  does  not  amount  to 
a  waiver  of  the  warranty.  WiUings  v.  Consequa,  Peters  0. 
C,  301. 

R.  2>.  Smithy  for  the  defendant  in  error. 

Park,  J.  The  question  in  this  case  is,  does  the  mere 
breach  of  warranty  of  personal  property  in  an  executed  con- 
tract of  sale,  give  the  vendee  the  right  to  rescind  the  contract 
and  return  the  property,  or  tender  its  return,  when  no  agree- 
ment to  that  effect  was  made  in  the  contract  of  sale  ? 

The  case  finds  that  the  defendants  accepted  and  took  pos- 
session of  the  property  under  the  contract,  and  gave  their 
check  to  the  plaintiff  for  the  contract  price  of  the  articles 
after  they  had  been  examined  to  their  full  satisfaction.  It 
is  difficult  to  conceive  how  the  contract  of  sale  could  have 
been  more  thoroughly  executed,  or  the  acceptance  of  the 
goods  more  complete  than  appears  in  the  case.  The  title  to 
the  property  therefore  passed  to  the  defendants,  and  the  ques- 
tion is,  had  they  the  right  to  avoid  the  contract  solely  on  the 
ground  that  the  warranty  wafr  broken. 

The  authorities  upon  this  subject  are  not  uniform,  but  we 
think  the  weight  of  the  modern  decisions,  as  well  as  the 
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analogies  of  the  law,  are  decidedly  against  such  a  right. 
Such  is  the  settled  doctrine  of  the  state  of  New  York,  as  ap- 
pears by  the  cases  of  Voorhees  v.  Fast,  2  Hill,  288,  and  Cary 
V,  Qruman^  4  Hill,  626.  So  also  it  has  been  decided  in  Penn- 
sylvania in  the  case  of  Kase  v.  John^  10  Watts,  107  ;  in  Ken-^ 
tucky,  in  the  case  of  Lightbum  v.  Cooper^  1  Dana,  273  ;  and 
in  the  Supreme  Court  of  the  United  States,  in  the  case  of 
Thornton  v.  WynUy  12  Wheat.,  193.  Such  also  is  the  modem 
English  rule  on  the  subject,  as  appears  by  the  cases  of  Street 
V.  Blay^  2  Bam.  &  Adol.,  456,  Dawson  v.  Colles^  10  Com. 
Bench,  288,  Qompertz  v.  Denton^  1  Cromp.  &  Mees.,  209, 
Partons  v.  Sexton^  4  Com.  Bench,  899,  and  Ollivant  v.  Bayleyj 
5  Q.  Bench,  288.  See  also  Chitty  on  Contracts,  400,  and 
Benjamin  on  Sales,  673  and  680. 

And  such  also  we  understand  to  be  the  law  of  this  state, 
although  the  question  has  not  been  directly  decided  by  this 
court.  Judge  Swift,  in  the  first  volume  of  his  Digest  on  the 
883d  page,  in  speaking  of  the  warranty  of  a  horse,  says: — 
"  Where  there  is  no  agreement  to  return  the  horse  if  he 
proves  unsound,  yet  the  buyer  may  return  him  if  he  pleases, 
and  it  is  optional  with  the  vendor  to  accept  him  or  not.  If 
he  accepts  him  he  will  be  liable  to  refund  the  price  of  the 
horse.  It  is  tme  an  opinion  has  been  intimated  that  in  such 
case  the  buyer  may  return  the  horse  and  bring  an  action  for 
the  money ;  but  this  must  be  understood  when  the  vendor 
consents  to  take  him  back ;  and  no  case  has  gone  so  far  as  to 
hold  that  the  purchaser  may  tender  the  horse,  and  if  refused 
bring  an  action  for  the  money  paid  for  him.  In  such  case 
the  action  must  be  brought  on  the  warranty."  If  the  vendee 
has  the  right  to  rescind  the  contract  under  such  circumstances, 
he  could  recover  back  the  sum  paid  for  the  articles  warranted, 
as  well  as  successfully  defend  himself  in  an  action  brought 
to  recover  the  price.  In  the  case  oi Kellogg  v.  BemloWj  14  Conn,, 
411,  Judge  Sherman  says:  "There  are  three  conditions  in 
which  the  purchaser  of  a  personal  chattel  may  have  remedy 
against  the  seller.  1.  Where  there  is  a  warranty.  2.  Where 
there  is  fraud  on  the  part  of  the  seller.  3.  Where  the  sale 
is  on  condition,  express  or  implied,  that  the  'purchaser  in  a 
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certain  event  may  disaffirm  the  sale  and  return  the  article. 
*  *  The  condition  that  the  vendee  may  return  the  property 
in  a  certain  event  is  implied  in  the  case  of  executory  con- 
tracts; as  where  an  article  is  ordered  from  a  manufacturer 
who  contracts  that  it  shall  be  fit  for  a  certain  purpose,  and 
the  article  sent  as  such  is  never  completely  accepted  by  the 
party  ordering  it."  The  judge  seems  to  make  a  distinction 
between  executory  and  executed  contracts  in  this  regard. 
But  the  defendants  contend  that  the  implication  that  the 
property  may  be  returned  exists  in  all  cases  of  warranty, — 
in  those  where  the  contract  of  sale  is  executed,  so  that  the 
title  to  the  property  passes  in  the  first  instance  to  the  vendee, 
as  well  as  in  those  that  are  executory.  Again  the  judge 
says: — "There  has  been  some  diversity  of  opinion  among 
eminent  jurists  whether  a  vendee,  to  whom  an  absolute  sale 
has  been  made  with  warranty,  upon  discovering  defects  in 
the  property  could  return  it  to  the  vendor  and  rescind  the 
contract,  when  there  was  no  fraud  in  the  transaction."  And 
after  citing  some  English  cases  that  support  the  affirmative 
of  the  proposition,  he  continues  as  follows :  "  But  in  1831 
these  opinions  were  considered  by  the  court  of  King's  Bench 
and  expressly  disapproved.  Street  v.  Blai/,  2  Barn.  &  Adol., 
456.  They  unanimously  held  that  if  the  sale  was  uncondi- 
tional and  without  fraud  the  vendee  could  not  rescind  the 
contract  and  return  the  property  without  the  concurring 
assent  of  the  vendor.  Thus  the  law  is  settled  upon  this 
point  in  that  country." 

It  is  manifest  from  this  language  that  the  opinion  of  the  judge 
is  in  harmony  with  the  cases  of  Street  v.  Bla^  and  Tkomtoii 
V.  Wynn,  which  latter  case  he  also  citos  with  approbation. 

Chief  Justice  Hinman,  in  the  case  of  Merriman  v.  Chap- 
man^ 32  Conn.,  146,  says  :  "  Where  there  is  an  executory 
contract  for  the  sale  of  goods  warranted  to  be  of  a  particular 
quality  or  description,  they  must  conform  to  the  warranty  or 
the  vendee  is  not  bound  to  receive  or  accept  them."  Here 
again  the  same  distinction  seems  to  be  made  which  is  ex- 
pressly made  in  the  cases  cited  from  the  modern  English  law, 
and  the  decisions  of  our  sister  states,  that  if  the  contract  of 
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sale  is  executory  there  is  an  implied  agreement  that  the  prop- 
erty may  be  returned  if  it  does  not  conform  to  the  sample 
which  is  the  basis  of  the  contract,  or  the  order  made  upon 
the  manufacturer  or  seller  of  the  goods.  But  if  the  sale  is 
executed,  and  free  from  fraud, — ^if  the  property  is  accepted 
under  the  contract,  which  was  made  in  good  faith,  no  such 
implication  exists,  and  the  vendee  cannot  rescind  the  con- 
tract without  an  express  agreement  to  that  effect  in  the  con- 
tract of  sale.  There  must  be  an  agreement  express  or  implied, 
in  such  cases,  that  the  property  may  be  returned  if  the  goods 
do  not  conform  to  the  warranty,  in  order  to  confer  upon  the 
vendee  the  right  to  return  them.  The  distinction  befrsveen  an 
executory  and  executed  contract  of  sale  in  this  respect  is 
manifest.  In  the  one  case  the  property  is  accepted  under 
the  contract,  and  in  the  other  it  is  not. 

In  the  case  under  consideration  the  defendants  had  an  am- 
ple opportunity  to  inspect  the  goods  and  satisfy  themselves 
whether  they  conformed  to  the  warranty.  They  became  sat- 
isfied on  the  subject  after  examining  them  to  their  full  satis- 
faction, and  they  accepted  and  received  them  under  the  con- 
tract'. 

Where  goods  are  bought  by  sample  or  ordered  from  a 
manufacturer,  no  such  opportunity  for  inspection  exists  be- 
fore the  property  is  received,  and  when  received  the  vendee 
should  have  a  reasonable  opportunity  for  inspection  and  ex- 
amination of  it,  before  he  should  be  required  to  accept  it 
under  the  contract. 

The  rule  we  have  adopted  is  far  more  consonant  to  reason 
and  justice  than  that  claimed  by  the  defendants.  The  rule 
of  damages  in  cases  merely  of  warranty  broken  is  the  differ- 
ence in  value  between  the  goods  as  warranted  and  the  goods 
in  their  actual  condition.  If  the  vendee  has  bought  the 
property  at  less  than  its  value,  if  equal  to  the  warranty,  he  is 
entitled  to  the  benefit  of  his  contract,  and  the  damages  give 
him  the  benefit.  If  he  has  paid  more  than  the  warranted 
property  would  be  worth,  the  vendor  is  equally  entitled  to  the 
benefit  of  his  contract,  if  made  in  good  faith.  But  the  claim 
of  the  defendants  would  give  the  vendee  the  benefit  of  a  con- 
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tract  when  favorable  to  himself,  and  relieve  him  from  its 
hardship  when  beneficial  to  the  vendor.  The  seller  of  prop- 
erty is  guilty  of  no  wrong  in  warranting  goods  that  he  has 
reason  to  believe,  and  does  believe,  are  equal  to  the  warranty. 
The  buyer  knows  that  the  seller  may  be  honestly  mistaken 
as  to  the  quality  or  condition  of  the  property,  and  he  obtains 
the  warranty  as  security  against  loss  in  these  respects.  All 
that  he  can  require  of  the  seller  is  good  faith  in  the  transac- 
tion, and  if  he  desires  the  privilege  of  returning  the  property 
in  case  the  warranty  should  be  found  broken,  it  is  an  easy 
matter  for  him  to  make  provision  to  that  effect  in  the  con^ 
tract  of  sale. 

A  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred. 


Bradley's  Fistt  Company  vs.  Horacb  L.  Dudley.. 

Snndry  tenants  in  common,  of  whom  A  is  ono,  may  acquire  by  adverse  nwr,  for 
the  benefit  of  and  as  appurtenant  to  the  land  owned  in  common,  a  right  of 
way  over  land  owned  by  A  in  severalty. 

It  is  not  a  sound  rule  of  law  that  an  open  and  continuoiis  use  of  a  way  for  fiftem 
years  unexplained,  is  presumed  to  be  under  a  claim  of  right  and  adverse. 

The  same  significance  is  not  to  be  given  to  such  a  use  under  all  circumstances. 
The  condition  of  the  land,  whether  it  lies  open  and  uncultivated  and  the  pass- 
ing over  it  works  no  injury  to  the  owner,  or  the  opposite,  is  an  important  mat- 
ter to  be  taken  into  consideration.    So  also  the  relation  of  the  parties. 

To  lay  down  any  universal  and  absolute  rule  of  law  as  to  the  effect  in  evidence 
of  particular  facts  in  such  a  case,  is  of  very  doubtful  propriety.  The  force 
of  the  evidence  is  matter  of  fact  for  the  triers  and  not  of  law  for  the  court. 

The  proof  of  an  adverse  use  may  be  circumstantial  as  well  as  direct,  and  it  re* 
quires  no  greater  amount  of  evidence  than  is  necessary  to  prove  other  facts  in 
civil  causes. 

Where  a  fishing  place  and  fishing  implements  were  owned  by  sundry  persons  as 
an  unincorporated  association,  and  the  difierent  interests  were  from  time  to 
time  transferred  as  personal  property,  involving  frequent  changes  in  the  mem- 
bership of  the  association,  it  was  held  that  the  adverse  use  of  a  way  to  the 
fishing  place  by  the  successive  owners  was  to  be  regarded  ad  a  continuous  use, 
and  that  thereby  a  right  of  way  might  be  acquired  appurtenant  to  the  fishing 
place  and  accruing  to  the  benefit  of  the  persons  who  should  be  owners  at  the 
end  of  the  period  of  prescription. 
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Trespass  on  the  case,  for  the  obstruction  of  a  way  claimed 
by  the  plaintifis  over  the  land  of  the  defendant ;  brought  to 
the  Court  of  Common  Pleas  of  New  Haven  county  and  tried 
to  the  jury,  on  the  general  issue  with  notice,  before  Bronson^  J. 

On  the  trial  the  plaintifib  claimed,  and  offered  evidence  to 
prove,  that  they  were  a  voluntary  association,  located  in  Mad- 
ison, and  owning  a  fish  house,  fish  place,  seine  and  reel,  and 
other  fishing  apparatus,  at  Bradley's  fish  place,  on  Madison 
harbor,  and  had  been  engaged  in  the  fishing  business  there 
for  sixty  years,  and  had  been  accustomed  to  use  the  way  de- 
scribed in  their  declaration,  in  the  manner  therein  alleged, 
since  the  year  1825,  and,  to  some  extent,  since  they  first 
engaged  in  business,  and  from  a  time  beyond  the  memory  of 
the  oldest  witness  present ;  and  that  they  had  a  right  to  use 
the  way  perpetually,  by  prescription,  or  local  custom,  or  both. 

It  was  conceded  that  the  company  had,  during  all  the  tima 
of  its  existence,  been  made  up  of  a  succession  of  persons, 
without  corporate  powers,  as  from  time  to  time  the  interest 
of  the  members  changed  by  sale,  transfer  or  distribution, 
the  interests  being  treated  as  personal  estate ;  that  the  inter- 
ests of  the  owners  varied  from  time  to  time  in  amount,  as 
some  went  out  and  others  came  in,  and  sales  of  different 
fractional  interests  were  made,  some  members  owning  at  cer- 
tain times  as  high  as  a  quarter  interest,  and  others  as  low  as 
a  sixteenth  interest ;  that  five  persons  started  the  business, 
all  of  whom  were  now  dead,  and  whose  interests  were  now 
owned  by  seven  different  parties  ;  that  at  first  Ambrose  Dud- 
ley, of  Madison,  had  an  interest  in  the  company,  and  contin- 
ued to  hold  that  interest  up  to  the  time  of  his  decease  in 
1835,  and  during  the  whole  period  of  his  ownership  was  an 
active  member  of  the  company ;  that  during  all  that  period 
and  until  his  death  he  owned  and  occupied  the  land  on  which 
the  right  of  way  is  claimed  by  the  plaintiflfs,  and  used  the 
way  to  cart  fish  on  to  his  own  land  ;  that  Gilbert  B.  Dudley, 
the  son  of  Ambrose  Dudley,  upon  the  death  of  Ambrose, 
inherited  his  father's  interest  in  the  company,  as  well  as  his 
father's  interest  in  the  land  over  which  the  right  of  way  is 
claimed,  and  became,  inmiediately  upon  his  father's  death,  an 
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active  member  of  the  company,  and  went  immediately  into 
the  occupation  ai  the  land,  and  continued  his  occupation  and 
ownership  of  the  land,  and  of  his  interest  in  the  company, 
until  his  own  death,  in  1865,  and  used  the  way,  as  his  father 
did,  to  cart  fish  upon  the  land  over  which  the  way  passed ; 
that  upon  the  death  of  Gilbert  B.  Dudley,  the  present  defend- 
ant, his  brother,  became  the  owner  in  fee  and  the  occupant 
of  the  land,  and  has  so  continued  to  the  present  time ;  that 
the  defendant  has  never  been  an  owner  or  a  member  of  the 
company,  and  from  the  time  that  he  came  into  the  possession 
and  ownership  of  the  land  has  forbidden  any  travel  by  the 
plaintiffs  over  the  land ;  and  that  if  the  plaintiffs  have  used 
the  way  over  the  land  since  his  ownership  thereof,  it  has  been 
done  contrary  to  his  will  and  against  his  remonstrances. 

The  defendant  claimed,  and  offered  evidence  to  prove,  that 
for  many  years  after  the  company  commenced  business,  their 
travel  for  fish  was  not  over  any  part  of  the  Dudley  land,  but 
over  another  and  different  route,  diverging,  when  it  came  to 
the  Dudley  land,  over  and  through  the  Meigs  land,  so  called, 
to  the  highway,  (called  the  Meigs  route,)  and  that  no  fish 
were  carried  over  the  Dudley  land  prior  to  the  year  1826,  and 
that  about  that  time,  owing  to  some  change  in  the  Meigs 
route,  the  fish  and  the  travel  of  the  company  came  over  the 
Dudley  land,  to  a  considerable  extent  to  the  highway,  and 
that  that  route  had  been  since  used,  as  the  defendant  claimed 
to  have  proved,  by  the  license  and  permission  of  Ambrose 
Dudley,  while  he  was  both  the  owner  of  the  land  and  an  ac- 
tive member  of  the  company,  and  after  him  by  Gilbert  B, 
Dudley,  while  he  was  owner  of  the  land  and  member  of  the 
company,  for  carting  the  greater  part  of  the  fish  to  the  high- 
way, until  the  use  was  stopped  and  all  license  to  use  the  land 
as  a  fish  route  revoked  by  the  defendant,  immediately  after 
he  came  into  possession  of  the  land. 

The  plaintiffs,  in  support  of  their  declaration,  oflfered  Tal- 
cott  Bradley  as  a  witness,  and  proposed  to  prove  by  him  "  a 
general  use  of  the  Dudley  route  by  all  parties,  at  all  times 
and  for  all  purposes,  by  the  public."  To  the  admission  of 
this  evidence  the  defendant  objected,  and  the  court  excluded 
the  same« 
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The  defendant  offered  evidence  to  prove  that  Gilbert  B. 
Dudley  owned,  for  from  twelve  to  fifteen  years,  mostly  during 
the  same  time  that  he  owned  in  the  Bradley  Pish  Company, 
an  interest  in  another  fish  company  called  the  "  Divers  Pish 
Company,"  whose  place  of  fishing  was  adjacent  to  Bradley's 
fishing  place,  and  that  during  the  period  of  his  ownerahip  in 
the  Divers  company,  he  permitted  the  fish  caught  by  that 
company  to  be  carted  over  other  lands  of  his,  to  a  point  in 
the  way  in  question  where  the  same  strikes  the  land  in  ques- 
tion, and  thence  over  that  part  of  the  way  which  passes  over 
the  Dudley  land  to  the  highway ;  and  that  upon  his  ceasing  to 
be  a  member  of  the  Divers  company  he  prohibited  that  company 
from  the  further  use  of  the  way  from  the  Divers  fishing  place 
to  the  highway,  but  continued  to  perniit  and  license  Bradley's 
Pish  Company  to  use  the  way  in  question,  as  they  theretofore 
had  done.  To  this  evidence  the  plaintiffs  objected,  but  the 
court  admitted  it. 

The  plaintiffs  asked  tlie  court  to  charge  the  jury  "  that  a 
continuous  and  open  use  of  a  way  for  fifteen  years,  unex- 
plained, is  presumed  to  be  under  a  claim  of  right  and  ad- 
verse." The  court  refused  to  give  the  instruction  requested, 
but  told  the  jury  that  "  the  doctrine  of  adverse  possession  is 
to  be  taken  strictly ;  that  such  a  possession  is  not  to  be  made 
out  by  inference,  but  by  clear  and  positive  proof;  and  that 
every  presumption  is  in  favor  of  possession  and  use  in  subor- 
dination to  the  title  of  the  true  owner." 

The  court  further  charged  the  jury,  that  if  they  should  find 
that  Ambrose  Dudley  owned  the  land  over  which  the  way  was 
claimed,  from  the  earliest  commencement  of  Bradley's  Pish 
Company  to  the  time  of  his  death  in  1836,  and  that  he  was 
also  during  the  same  period  an  owner  in  and  an  active  mem 
ber  of  the  fish  company ;  and  if  they  should  also  find  that 
Gilbert  B.  Dudley,  his  son,  succeeded  him  in  ownership  both 
of  the  land  and  of  the  share  of  the  fish  company,  then  that, 
as  matter  of  law,  the  use  of  the  plaintiffs  could  not  be  ad- 
verse, and  that  they  should  return  a  verdict  accordingly. 

Tlie  jury  having  returned  a  verdict  for  the  defendant,  the 
plaintiffs  moved  for  a  new  trial. 
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Baldwiny  in  support  of  the  motion. 

1.  The  testimony  of  Bradley  was  proper  to  show  the  im- 
probability that  the  plaintiffs'  right  of  way  stopped  at  a  point 
where  a  way  began  which  was  used  by  the  public  generally. 
It  also  went  to  show  that  the  plaintiffs,  as  a  part  of  the  public, 
were  rightfully  using  the  Dudley  route  when  the  acts  com- 
plained of  were  committed. 

2.  The  only  purpose  and  effect  of  introducing  the  evidence 
as  to  the  Divers  fishing  company,  could  have  been  to  induce 
the  jury  to  infer  that  Gilbert  B.  Dudley  licensed  the  plaintiffs 
to  use  the  way  in  suit,  and  did  so  because  he  was  a  member 
of  the  plaintiff  company,  from  the  fact  that  he  licensed  a 
similar  use  of  a  way,  including  a  part  of  that  in  controversy, 
by  the  Divers  company,  while  he  was  a  member  of  that,  and 
no  longer.  But  a  collateral  transaction  of  this  character 
afforded  no  reasonable  or  legal  ground  of  inference  as  to  the 
acts  or  motives  of  Gilbert  B.  Dudley  in  relation  to  the  plain- 
tiffs. 

3.  The  charge  requested  was  correct,  and  adapted  to  the 
plaintiffs'  evidence.  Washb.  on  Easements,  chap.  1,  §  31 ; 
Hammond  v.  Zehner^  21  N.  York,  118.  The  charge  as  given 
confounded  the  law  as  to  the  acquisition  of  the  fee  of  lands 
by  a  disseizor  with  that  as  to  title  by  prescription.  An  ad- 
verse possession  must  be  exclusive  of  the  rightful  owner,  but 
a  right  of  way  may  be  acquired  over  land  over  which  the 
rightful  owner  is  also  uninterruptedly  in  the  habit  of  passing. 
In  case  of  a  claim  by  fifteen  years  adverse  user,  the  presump- 
tion on  which  all  prescriptive  titles  stand  is  that  the  user  was 
not  "  in  subordination  to  the  title  of  the  true  owner."  The 
court  then  proceeded  to  take  the  case  away  from  the  jury 
entirely,  by  saying  that,  as  matter  of  law  on  the  conceded 
facts,  the  user  of  the  plaintiffs  could  not  be  adverse.  The 
conceded  facts  were  that  during  the  plaintiffs'  user  of  the 
way,  the  owners  of  the  fee  in  the  Dudley  lands  were  members 
of  the  plaintiff  company,  and  used  that  part  of  the  way  lying 
below  their  lands  for  carting  fish  to  their  land,  at  the  same 
time  that  the  plaintiffs  were  using  it  in  carting  fish  to  the 
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highway.  Even  were  the  plaintiffs  a  copartnership,  they 
might,  as  owners  of  the  fish  place  and  fish  house,  acquire  a 
right  by  adverse  user  to  a  way  over  the  land  of  OT}e  of  the 
partners,  as  appurtenant  to  their  real  estate.  The  doctrine 
of  unity  of  title  only  applies  where  the  title  to  the  dominant 
and  servient  tenements  are  of  the  same  nature  and  extent, 
and  are  held  by  the  same  hand.  It  may  be  that  an  Individ* 
ual  partner  cannot  prescribe  against  the  partnership,  because 
he  has  a  right  to  use  every  part  of  the  partnership  lands ; 
but  a  partnership  have  not  the  right  to  use  any  part  of  a 
partner's  individual  lands,  and  if  some  of  the  partners  do 
enter  without  leave  on  the  lands  of  another  partner,  it  is  a 
trespass,  for  which  he  can  sue  them.  Hlckox  v.  Pamielee^ 
21  Conn.,  97 ;  Barnes  v.  Haynes^  13  Gray,  188.  But  the 
plaintiff  association  is  a  body  distinct  from  its  members,  and 
may  prescribe  against  them  as  freely  as  if  it  were  a  corpora- 
tion. No  individual  member  could  pass  a  title  to  its  personal 
estate,  or  convey  his  interest  in  its  real  estate,  as  distinct 
from  his  interest  in  its  stock.  The  act  of  1864  did  not  create 
these  voluntary  associations ;  it  recognized  them  as  existing, 
and  owning  property,  and  owing  debts.  They  may  own  at 
least  the  equitable  interest  in  real  estate,  and  in  any  casements 
appurtenant  thereto.  Here  their  ownership  of  the  fish  place 
and  fish  house  was  undisputed.  A  grant  of  this  real  estate, 
and  of  this  way  as  appurtenant  thereto,  may  have  been  made 
to  a  trustee  for  this  company  at  the  time  of  its  formation  ; 
or  there  may  have  been  such  a  grant  of  the  fish  place  and 
fish  house,  and  of  the  way  up  to  the  Dudley  land,  and  the 
right  of  way  from  that  point  to  the  highway  may  have  been 
acquired  by  prescription,  or  by  a  local  custom  in  favor  of  the 
owners  and  occupants  of  Bradley's  fish  place.  So  a  member 
of  a  voluntary  association  Qan  sell  personal  property  to  the 
association,  and  sell  and  convey  real  estate,  if  not  to  the  asso- 
ciation, certainly  to  a  third  party  in  trust  for  it.  Ambrose 
Dudley  might  have  granted  a  right  of  way  to  the  plaintiffs, 
or  for  their  use ;  and  if  he  could  grant,  they  can  prescribe. 
All  these  questions  are  questions  of  fact,  on  which  we  had  a 
right  to  have  the  opinion  of  the  jury.    Putnam  v.  Bowker,  11 
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Cush.,  645  ;  Chreen  v.  Putnam^  8  Cush.,  21 ;  Am.  Bible  Socir 
ety  V.  Wetmore^  17  Conn.,  187. 

R.  D,  Smith  and  Wright^  contra. 

1.  It  is  found  that  the  plaintiffs'  association  has  been 
made  up  of  a  succession  of  persons  without  corporate  powers, 
owning  different  shares  of  interest  as  from  time  to  time  the 
interest  of  the  members  changed  by  sale,  transfer  or  distribu- 
tion as  personal  estate ;  that  five  persons  started  the  fishing 
business,  all  of  whom  are  now  dead ;  and  that  the  whole 
interest  is  now  owned  by  seven  persons.  It  does  not  appear 
that  any  of  the  seven  persons  have  owned  for  fifteen  years, 
and  certainly  a  majority  have  not.  Now  they  cannot  pre- 
scribe for  those  who  have  not  owned  fifteen  years.  And  they 
must  prescribe  for  the  whole  seven  or  not  at  all  in  this  suit. 

2.  It  is  found  that  Ambrose  Dudley,  and  after  him  his  son, 
Gilbert  B.  Dudley,  successively  owned  the  premises  over 
which  the  right  of  way  is  claimed,  and  were  active  members 
of  the  fish  company  during  all  that  time.  So  there  can  be 
no  adverse  possession.  Neither  of  them  could  have  sustained 
a  suit  against  the  fish  company  during  all  this  period,  for 
they  were  jointly  concerned  with  the  others  in  all  these  acts ; 
certainly  not  till  they  revoked  the  license  to  pass,  which  they 
never  did. 

3.  The  evidence  with  regard  to  the  Divers  fish  company 
was  relevant  and  important  in  showing  that  Gilbert  B.  Dud- 
ley, while  he  owned  the  premises  over  which  the  right  of  way 
is  claimed,  permitted  and  licensed  the  fish  company  to  pass 
over  his  land,  he  being  at  the  same  time  an  active  member 
of  the  company.  Olmsted  v,  Hoyt^  11  Conn.,  376 ;  Smith  v. 
Vincent^  15  id.,  1, 11. 

4.  The  charge  of  the  judge  was  right.  1  Swift  Dig.,  160; 
2  Washb.  Real  Prop.,  chap.  4,  §20;  2  Greenl.  Ev.,  §539; 
Hickox  V.  Parmelee,  21  Conn.,  86  ;  Huntington  v.  Whaley,  29 
id.,  391,  898  ;  School  District  v.  Lynch,  33  id.,  333 ;  Sargent 
V.  Ballard,  9  Pick.,  251,  255. 

5.  But  even  if  the  defendant  is  wrong  upon  all  his  other 
points,  no  new  trial  can  be  granted,  as  it  is  clear  from  the 
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admissions  of  the  parties,  apparent  on  the  motion,  that  the 
plaintiJTs  cannot  succeed.  A  prescription  presumes  a  grant 
of  at  least  fifteen  years  prior  to  the  suit,  and  a  grant  presumes 
the  existence  of  persons  capable  of  taking;  but  the  plaintiflb 
have  not  been  in  existence  yet  for  three  years. 

Seymour,  J  The  plaintiffs  are  a  voluntary  association 
and  sue  as  such  by  virtue  of  a  recent  statute.  The  action  is 
for  obstructing  an  alleged  right  of  way.  In  the  first  count 
of  the  declaration  the  way  is  described  as  being  appurtenant 
to  Bradley's  fish  place  and  as  leading  from  that  place  over 
the  defendant's  land  to  a  public  highway.  In  the  motion  for 
a  new  trial  it  appears  that  the  plaintiflfe  offered  evidence  to 
show  that  they  owned  a  fish  house,  fish  place,  seine,  Ac,  at 
Bradley's  fish  place,  and  that  they  had  a  right  to  use  the  way 
by  prescription  or  local  custom  or  both. 

It  was  conceded  that  the  association  had  been  made  up  of 
a  succession  of  persons  without  corporate  powers ;  that  the 
interest  of  these  persons  varied  in  amount  from  time  to 
time;  that  all  the  five  persons  who  started  the  business 
are  dead ;  and  that  the  persons  who  ovmed  the  land  over 
which  the  way  is  claimed  down  to  1865  were  themselves 
active  members  of  the  Bradley  Pish  Company  and  used  the 
way  to  cart  fish  to  their  own  land.  The  defendant  became 
owner  of  the  land  in  1866,  and  has  never  been  a  member  of 
the  fish  company,  and  has  always  since  1865  forbidden  the 
plaintiffs  the  use  of  the  alleged  way. 

Upon  the  conceded  facts  of  which  the  foregoing  is  a  synop- 
sis, the  Court  of  Common  Pleas  for  New  Haven  county,  before 
which  the  case  was  tried,  charged  the  jury  that  as  matter  of 
law  the  use  of  the  plaintiffs  could  not  be  adverse. 

The  defendant  insists,  in  the  first  place,  that  upon  the  con- 
ceded facts  thete  was  no  such  continuity  of  user  by  the  indi* 
viduals  who  have  successively  been  members  of  the  plaintiff 
association  as  to  be  evidence  of  a  prescriptive  right  in  the 
association.  There  is  much  force  in  this  objection  if  the  way 
claimed  is  to  be  treated  as  a  way  in  gross  or  mere  personal 
right,  but  it  appears  from  the  declaration  and  from  the  proof 
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oflFered  by  the  plaintiffs,  as  the  Bame  is  briefly  stated  in  the 
motion,  that  the  way  was  claimed  as  appurtenant  to  the 
Bradley  fish  place,  of  which  place  the  plaintifis  claim  to  be 
owners,  or  to  have  an  interest  in  it  as  owners  of  a  fish  house 
there. 

We  suppose  it  is  clear  that  the  user  of  successive  owners 
of  the  Bradley  fish  place  may  be  connected  so  as  to  be  in  law 
continuous,  however  frequent  the  changes  of  ownership.  All 
that  is  required  for  this  purpose  is  that  the  successive  owners 
should  be  privies  in  estate.  By  user  of  owners  thus  succeed- 
ing each  other  a  right  of  way  may  be  acquired  which  will 
become  appurtenant  to  the  estate,  accruing  to  those  who  are 
the  owners  at  the  end  of  the  period  of  prescription. 

The  defendant  insists  secondly,  that  the  user  upon  the  con- 
ceded facts  could  not  be  advei'se,  because  the  Dudleys,  being 
owners  of  the  premises  over  which  the  way  is  claimed  to  be, 
were  themselves  during  the  entire  period  of  the  user  active 
members  of  the  plaintiff  association.  The  question  thus 
raised  is  of  considerable  interest  and  one  which  we  do  not 
find  discussed  in  the  books.  It  is  agreed  on  all  hands  that 
in  general  one  cannot  have  and  cannot  acquire  a  right  of  way 
or  other  easement  in  his  own  land.  Ownership  of  the  fee 
merges  all  easements.  No  one  can  acquire  rights  against 
himself,  nor  derive  rights  from  himself.  The  defendant  in- 
sists that  it  follows  from  these  elementary  truths  that  the  fish 
company,  while  the  Dudleys  were  members  of  it,  could  not 
have,  and  could  not  acquire  by  user  or  otherwise,  a  right  of 
way  over  the  land  of  the  Dudleys. 

The  point  thus  raised  resolves  itself  into  this  general  ques- 
tion, whether  one's  own  land  may  be  subjected  to  an  easement 
in  favor  of  himself  and  another  as  joint  owners  of  other 
lands.  That  is,  whether  a  right  of  way  appurtenant  to  the 
premises  of  A  and  B,  may  exist  over  the  lands  of  ^. 

We  think  it  clear,  firstly,  that  such  an  easement  may  ex- 
ist. If  a  way  has  become  appurtenant  to  an  estate,  and  the 
servient  estate  becomes  the  property  of  one  who  is  also  a 
joint  owner  with  others  of  the  dominant  estate,  the  way  is 
not  extinguished.    The  manifest  wrong  which  such  a  merger 


Digitized  by  VjOOQIC 


JUNE  ADJOURNED  TERM,  1870.  145 

Bradley  Fish  Co.  v.  Dudlqr. 

would  do  to  the  owners  of  the  dominant  estate  is  a  sufficient 
argument  against  the  extinguishment,  and  the  technical  doc- 
trine of  merger  carried  to  its  fullest  extent  would  extinguish 
only  the  right  of  him  who  has  an  interest  in  both  estates. 
The  right  of  the  other  joint  owners  would  remain  unimpaired, 
and  thus  the  way  would  be  preserved  as  appurtenant  to  the 
property,  and  when  by  sale  or  otherwise  the  owner  of  the 
servient  estate  ceases  to  be  joint  owner  in  the  dominant 
estate,  the  temporary  and  partial  merger  would  cease  and  be 
as  though  it  had  never  been. 

We  think  it  clear,  secondly,  that  an  easement  over  A^b 
land  in  favor  of  A  and  fi,  co-tenants  of  other  lands,  can  be 
acquired  by  grant.  If  -4,  the  owner  of  blackacre,  grants  to 
jB,  who  is  joint  owner  with  A  of  adjoining  premises,  a  way 
over  blackacre  to  be  used  by  B  and  his  heirs  and  assigns  in 
common  with  A  himself,  and  his  heirs  and  assigns,  as  appur- 
tenant to  their  common  property,  we  do  not  see  why  such 
grant  would  not  be  eflFectual  to  subject  blackacre  to  the  ease- 
ment. 

Thirdly.  If  such  an  easement  may  be  acquired  by  grant  it 
follows  of  course  that  it  may  be  acquired  by  prescription, 
namely,  by  such  user  as  shall  be  evidence  of  a  grant.  Under 
these  circumstances  it  is  true  that  the  use  ought,  more  than 
in  ordinary  cases,  to  appear  to  be  under  claim  of  right.  The 
interest  of  the  Dudleys,  in  the  case  before  us,  in  the  business: 
of  their  associates,  might  lead  them  to  permit  a  passage  over 
their  individual  lands,  and  on  the  question  of  fact  a  jury 
might  think  the  use  should  be  referred  to  such  permission 
rather  than  to  a  claim  of  right.  But  in  point  of  law  such 
user  may  be  adverse.  It  may  have  been  under  the  claim  of  a 
right  of  way  appurtenant  to  the  common  property,  which 
claim  may  have  been  clearly  and  distinctly  asserted  and  have 
been  unequivocally  recognized  as  a  just  claim  by  the  Dudleys. 
Tlie  question  whether  the  use  was  or  was  not  thus  adverse, 
was  for  the  consideration  of  the  jury  as  a  question  of  fact 
under  proper  instructions  from  the  court. 

A  question  very  similar  to  the  one  now  under  consideration 
arose  in  the  case  of  Hickoxr.  Parmelee^  21  Conn.,  86,  and  it 
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was  there  held  that  tlie  Cogswells  might  by  user  impose  a 
servitude  upon  their  individual  property  at  the  outlet  of  War- 
amaug  Lake  in  favor  of  several  mill-sites  on  the  Btream  below, 
one  of  which  mill  sites  was  owned  by  the  Cogswells  them- 
selves. In  that  case  the  grantee  of  the  Cogswell  mill-site 
was  held  entitled,  in  common  with  the  other  mill  owners,  to 
the  easement  thus  imposed.  The  arguments  in  that  case 
were  very  similar  to  those  urged  by  the  defendant  in  this. 

Several  other  questions  were  discussed  at  the  trial,  most  of 
which  are  of  no  general  interest  and  probably  will  not  again 
arise,  and  on  which  we  express  no  opinion.  One  point  how- 
ever deserves  careful  consideration. 

The  plaintiffs  asked  the  court  to  charge  the  jury  "  that  an 
open  and  continuous  use  of  a  way  for  fifteen  years  unexplained, 
is  presumed  to  be  under  a  claim  of  right  and  adverse.*' 
Washburn  on  Easements,  chap.  1,  sec.  31,  is  cited  in  support 
of  this  request,  and  the  law  is  there  stated  in  substantial  ac- 
cordance with  the  plaintiffs'  claim ;  but  we  think  a  jury  might 
in  many  cases  be  misled  by  a  charge  in  the  words  thus  stated. 
The  instruction  thus  asked  for  directs  attention  to  the  mere 
fact  of  open  and  continuous  use,  and  gives  to  that  use  the 
same  significance  under  all  circumstances,  whereas  it  is  obvi- 
ous that  the  circumstances  under  which  the  use  takes  place 
may  often  have  a  controlling  effect.  Thus  the  condition  of 
the  land  over  which  a  way  is  used  is  often  a  very  important 
matter  to  be  taken  into  consideration  in  deciding  whether  the 
use  is  or  is  not  adverse.  Where  land  lies  open  to  conunon 
and  is  uncultivated  and  passing  over  it  works  ho  injury  to  the 
owner,  the  use  might  naturally  be  referred  to  consent,  suffer- 
ance or  implied  license,  whereas  if  the  land  were  valuable 
and  cultivated  and  the  passing  over  it  highly  injurious  to  tlie 
owner,  his  acquiescence  in  such  passing  over  it  would  be  very 
significant.  The  relation  in  which  the  parties  stand  to  each 
other  may  also  often  serve  to  indicate  the  character  of  tlio 
use ;  as  where  near  relatives  occupy  adjoining  premises  and 
use  each  other's  passways,  it  may  be,  openly  and  continuously 
during  a  long  life,  such  use  would  naturally  be  referred  to 
consent  and  indujgence. 
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In  the  case  now  under  consideration  the  fact  that  th^ 
owner  of  the  land  over  wliich  the  way  is  claimed  was  himself 
a  member  of  the  plaintiff  association  and  largely  interested 
in  its  business,  might  be,  and  we  think  is,  an  important  mat- 
ter to  be  weighed  in  deciding  whether  the  use  was  adverse  or 
permissive. 

The  circumstances  of  this  class  of  cases  are  so  varied,  and 
it  is  so  important  that  every  circumstance  should  be  taken 
into  consideration,  that  we  doubt  the  propriety  of  laying 
down  universal  and  absolute  rules  of  law  as  to  the  effect  in 
evidence  of  particular  facts.  The  party  claiming  title  to  an 
easement  by  user  must  of  course  satisfy  the  triers  that  the 
use  was  under  claim  of  right  and  acquiesced  in  as  such,  and 
no  doubt  the  fact  of  fifteen  years  open  and  continuous  use  is' 
important  evidence,  and  may  in  many  cases,  under  the  cir- 
cumstances of  the  use,  carry  conviction  to  the  mind  of  the 
trier  that  it  was  under  claim  of  right ;  yet  we  think  the  force 
of  the  evidence  is  matter  of  fact,  and  that  the  law  does  not 
give  to  it  any  peculiar  effect,  and  that  we  ought  not  to  grant 
a  new  trial  because  the  court  below  refused  to.  charge  the  jury 
in  the  manner  requested  by  the  plaintiffs. 

The  court  however  not  only  refused  the  plaintiffs'  request, 
but  on  the  contrary  instructed  the  jury  as  follows : — ^^  The 
doctrine  of  adverse  possession  is  to  be  taken  strictly.  Such 
a  possession  is  not  to  be  made  out  by  inference,  but  by  clear 
and  positive  proof.  Every  presumption  is  in  favor  of  posses- 
sion and  use  in  subordination  to  the  title  of  the  true  owner." 

The  rule  .has  been  laid  down  in  these  words  where  title  to 
real  estate  is  claimed  by  disseizin  under  the  statute  of  limit- 
ations, and  we  have  no  occasion  to  call  in  question  its  cor- 
rectness as  applicable  to  such  cases.  But  in  respect  to  the 
acquisition  of  easements  by  user  we  have  already  expressed 
our  opinion  against-  the  propriety  of  attempting  to  lay  down 
universal  and  absolute  rules  of  law  as  to  the  effect  in  evidence 
of  particular  facts. 

Whether  long  continued  use  of  an  easement  is  adverse  or 
is  in  subordination  to  the  title  of  the  true  owner  is,  we  have 
already  said,  a  matter  of  fact  to  be  decided  like  other  facts 
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upon  evidence  and  upon  the  circumstances  of  each  particular 
case.  The  burden  of  proof  to  show  that  it  is  adverse  is  on 
the  party  claiming  rights  under  the  use.  We  however  see 
no  reason  why  the  proof  may  not  be  circumstantial  as  well 
as  direct,  nor  any  reason  for  requiring,  in -regard  to  it  any 
greater  amount  of  evidence  than  ^s»nec§ssary  to  prove  other 
facts  in  civil  causes.  ^   , 

A  new  trial  is  advised. 

In  this  opinion  the  other  judges  concuited. 


William  Parker  vs.  George  0.  Crfttenden  and  another. 

A  sold  a  hack  to  B,  witli  intent  to  defrand  his  creditors,  such  intent  being  known 
to  B.  B  afterwards,  in  the  presence  of  A,  sold  the  hack  for  a  valuable  con- 
sideration to  C,  who  had  no  knowledge  of  the  fraudulent  character  of  the  sale 
to  B.  In  an  action  of  replevin  afterwards  brought  by  C7,  against  certain  cred- 
itors of  A  who  attached  the  hack  in  the  hands  of  C  as  the  property  of  ^,  it  was 
held — I.  That  whatever  might  be  the  effect  of  the  sale  by  B  to  C,  if  -4  had 
not  been  present,  yet  as  he  was  present  he  was  estopped  from  denying  the 
validity  of  the  sale  to  C  2.  That  A*8  creditors,  by  their  afttachment  of  the 
property  afterwards,  took  it  as  privies  in  estate  of  A,  and  as  against  C,  a  6oih1 
Jide  purchaser,  subject  to  the  estoppel  aflfecting  A. 

And  held  to  make  no  difference  that  C  had  not  yet  paid  for  the  hack,  as  he  was 
a  bond  Jide  purchaser  and  had  a  right  to  the  benefit  of  his  purchase. 

The  case  of  Preston  v.  CrofiUy  1  Conn.,  527,  noticed  unfavorably. 

Replevin  for  a  hack  attached  by  the  defendants  in  the  hands 
of  the  plaintiff  as  the  property  of  one  Barrows ;  brought  to 
the  Superior  Court  in  New  Haven  County,  and  tried  on  an 
avowry  of  the  defendants,  the  issue  being  closed  to  the  court, 
before  Sanford^  J. 

The  court  found  the  following  facts : — 

The  hack  mentioned  in  the  plaintiflF's  writ  was,  in  Febru- 
ary 1867,  the  property  of  Sherman  A.  Barrows,  who  at  that 
time  was  the  owner  and  keeper  of  a  livery  stable  in  New 
Haven.     Barrows  was  at  that  time  indebted  to  one  George 
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B.  Bates,  and  owed  other  parties,  including  the  defendants, 
his  indebtedness  exceeding  his  assets.  Under  the  advice  of 
Bates  he  transferred  all  his  property,  including  the  hack,  to 
one  Fenn,  who  subsequently  transferred  the  property  to  Bates. 
These  transfer^^^knade  for  the  purpose  of  preferring  Bates 
as  a  creditor,  l^^^^^e  purpose  of  defrauding  the  other 
creditors  of  Bar^^^^^Hrch  was  known  to  Bates  and  Fenn. 
Afterwards,  on  ffl^^Wr  March,  1867,  the  hack  being  then 
in  the  possession  of  Bates,  the  plaintiff  purchased  it  of  Bates, 
for  the  agreed  price  of  $300.  Not  having  the  money  at  the 
time,  the  plaintiff  promised  to  pay  Bates  in  a  few  days,  when 
he  should  next  see  him.  The  hack  was  duly  delivered  to  the 
plaintiff.  Barrows  was  present  when  the  hack  was  purchased 
by  the  plaintiff,  and  assented  to  the  sale,  and  assisted  in 
making  it.  The  plaintiff  was  ignorant  that  the  hack  had 
been  fraudulently  conveyed  to  Bates,  and  purchased  it  in 
good  faith,  supposing  Bates  to  be  the  lawful  owner.  Shortly 
afterwards,  the  hack  being  then  in  the  possession  of  the 
plaintiff,  the  defendants  caused  the  same  to  be  attached  as  the 
property  of  Barrows,  and  while  in  the  hands  of  the  officer, 
and  held  under  the  attachment,  the  present  action  of  replevin 
was  brought. 

The  plaintiff  did  not  see  Bates  after  purchasing  the  hack 
until  after  the  commencement  of  the  present  suit,  and  was  not 
during  that  time  requested  to  pay  for  the  same,  but  was  ready 
and  willing  to  do  so.  Since  the  commencement  of  the  suit 
Bates  has  frequently  demanded  payment  of  the  plaintiff,  but 
the  plaintiff  declined  to  pay  until  the  suit  should  be  decided, 
and  has  not  yet  paid  for  the  hack. 

Barrows  continued  to  be  insolvent,  and  has  now  no  prop- 
erty. 

The  defendants,  in  view  of  these  facts,  claimed  that  as 
against  them,  they  being  creditors  of  Barrows,  no  title  to  the 
hack  passed  from  Bates  or  Barrows  to  Parker ;  that  the  con- 
veyances by  Barrows  to  Fenn,  and  by  Fenn  to  Bates,  being, 
as  against  the  plaintiff  and  the  other  creditors  of  Barrows, 
utterly  void,  Bates  had  no  title  which  he  could  give  to  the 
plaintiff,  which  was  not  subordinate  to  the  claim  of  the  de- 
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fendants,  as  creditors  of  Barrows ;  and  that  the  plaintiflf  not 
having  paid  for  the  hack,  judgment  should  be  rendered  for 
the  defendants ;   but  the  court  overruled  these  claims,  and 
rendered  judgment  for  the  plaintiff. 
The  defendants  moved  for  a  new  tria 


Dw  tria^^^ 
lulelMiBByar 


(7.  IveB  and  Ailing^  in  support  t 

1.  The  statute  against  fraudulelMlBB^ances  provides 
"  that  all  fraudulent  and  deceitful  conveyances  of  lands  and 
tenements,  or  any  interest  in  them,  or  of  goods  and  chattels, 
made  with  intent  to  avoid  any  debt  or  duty  of  others,  shall 
be  utterly  void,  as  against  those  persons  only  whose  debt  or 
duty  is  endeavored  to  be  avoided."  In  the  case  of  Preston  v. 
Crofut^  1  Conn.,  527,  decided  in  1811,  after  thorough  and  ex- 
haustive arguments  by  the  ablest  counsel  in  the  state,  it  was 
held  by  the  Supreme  Court  tliat  a  bond  fide  purchaser  for  a 
valuable  consideration,  from  the  grantee  of  a  fraudulent  con- 
veyance, acquires  no  title  against  the  creditors  of  the  fraudu- 
lent grantor.  The  same  doctrine  essentially  with  that  of 
Preston  v.  Crofut  was  held  in  1810  in  the  case  of  Beach  v. 
Catlin^  4  Day,  284,  and  in  1812  in  the  case  of  Merrill  v. 
Meacham^  5  Day,  341.  Tlie  court  gave  to  the  term  '£  void"  in 
the  statute  the  same  effect  as  has  been  given  to  that  term  in  the 
statutes  against  usury.  Townsend  v.  Bush^  1  Conn.,  260. 
This  decision  has  been  acquiesced  in  from  that  day  to  this, 
and  has  not  been  reversed  or  criticised  by  the  Supreme  Court, 
and  no  change  has  been  made  in  the  law  by  the  legislature. 
Under  such  circumstances  it  has  become  a  rule  of  property 
and  cannot  be  set  aside.  If  the  law  established  by  it  needs 
changing  it  should  not  be  dpne  by  judicial  legislation. 

2.  The  attempt  of  the  plaintiff  to  show  that  the  law  is 
different  elsewhere,  cannot  change  the  law  as  enacted  by 
our  legislature,  and  as  construed  by  the  Supreme  Court,  and 
acquiesced  in  for  more  than  fifty  years. 

3.  The  fact  that  Barrows  was  present  at  the  sale,  an^ 
assented  to  it,  and  assisted  in  making  it  as  the  agent  of  Batei^ 
does  not  help  the  plaintiff.  It  only  shows  that  Barrows  was 
active  in  carrying  out  and  consummating  the  fraud  upon  his 
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other  creditors,  by  assisting  Bates  in  converting  the  property 
into  money.  It  does  not  show  that  the  plaintiff  bought  the 
hack  of  Barrows.  On  the  contrary,  the  hack  was  in  the  pos- 
session of  Bates,  and  the  plaintiff  bought  the  property  of 
Bates,  and  wa^j^^K  him  therefor.  The  plaintiff  was  not 
misled  by  the  c^^^^C  Barrows.  He  knew  he  bought  the 
title  of  Bates  to^^^^Hp^  and  nothing  more.  If  that  title 
was  good,  his  ccS^RlKwill  stand.  Otherwise  not.  The 
recommendations  of  Barrows  as  to  tlie  value  of  the  property 
would  be  of  no  more  consequence  than  those  of  anybody  else, 
and  of  course  the  knowing  participation  of  Barrows  in  the 
fraud  would  lead  him,  if  called  upon,  to  assert  the  absolute 
ownership  of  the  property  by  Bates,  and  to  assent  to  any  dis- 
position that  Bates  might  wish  to  make  ot  it.  The  case 
therefore  comes  precisely  within  the  decision  of  Preston  v. 
Crofutj  and  must  be  governed  by  it. 

4.  The  plaintiff  having  paid  no  one  as  yet  for  the  hack,  he 
cannot  be  damaged  by  a  decision  against  him  in  this  case, 
except  to  the  extent  of  the  cost  of  a  suit  which  he  has  seen 
fit  unnecessarily  to  institute,  against  the  honest  and  defrauded 
creditors  of  Barrows ;  while  the  defendants  are  remediless 
and  lose  their  entire  claim  against  Barrows  if  the  plaintiff's 
suit  is  sustained. 

0.  H.  Flatty  contra. 

1.  Either  Bates  or  Barrows  owned  the  carriage  in  contro- 
versy at  the  time  Parker  purchased,  and  for  the  purposes  of 
this  case  it  is  immaterial  which  of  them  had  the  legal  title. 
Parker  acquired  by  his  purchase  all  the  title  each  or  either 
of  them  had  at  the  time.  If  the  title  was  still  in  Barrows, 
he  parted  with  it,  for  he  assented  to  the  sale  and  assisted  in 
making  it.  Creditors  had  no  title  or  interest  in  the  prop- 
erty at  the  time,  for  they  had  made  no  attachment.  Owen  v. 
Dixon,  M  Conn.,  492. 

2.  The  innocent  purchaser  of  personal  property  from  a 
fraudulent  vendee  in  possession,  acquires  a  good  title.  Ifeal 
V.  WiUiamSy  18  Maine,  391 ;  Hoffman  v.  NobUy  6  Met.,  68 ; 
Bradley  v.  Obear,  10  N.  Hamp.,  477  ;  George  v.  Kimball^  24 


Digitized  by  VjOOQIC 


162  NEW  HAVEN  AND  MIDDLESEX. 

Parker  v.  Crittenden. 

Pick.,  241 ;  Ditson  v.  Randall j  33  Maine,  202 ;  TroUy.  War- 
ren,  2  Fairf.,  227  ;  Hilliard  on  Sales,  eh.  21,  sec.  11.  The 
case  of  Preston  v.  Crofut  is  decisive  only  as  regards  real  estate. 
It  has  never  been  recognized  or  affirmed  by  any  subsequent 
decision  of  our  own  courts,  and  has  beenekewhere  repeatedly 
overruled.  4  Kent  Com.,  464 ;  Ander^^^^mertB^  18  iJohns., 
515 ;  Bean  v.  Smith j  2  Mason, ^^^^^HaZ  Bank  v.  Sias- 
Mm,  3  Met.,  332.  ^^j^^B 

Seymour,  J.  It  is  agreed  that  the  plaintiff  is  the  bond  fide 
purchaser  of  the  property  in  dispute.  He  bought  it  from  the 
fraudulent  grantee  in  vrhose  possession  it  then  was,  in  the 
presence  of  the  fraudulent  grantor,  who  assented  to  the  sale 
and  assisted  in  making  it.  The  defendants  had  not  then 
made  their  attachment,  and  they  therefore  then  had  no  inter- 
est whatever  in  the  property,  legal  or  equitable.  The  whole 
title  was  then  either  in  Penn  or  in  Barrows.  If  in  the  former 
the  plaintiff  takes  that  title  by  direct  purchase  ;  if  in  the  lat- 
ter he  takes  that  title  by  estoppel,  for  surely  upon  the  facts 
stated  Barrows  could  not  set  up  any  claim  to  the  property 
against  the  title  of  the  plaintiff. 

The  defendants  insist  that  the  conveyance  from  the 
fraudulent  grantor  is  by.the  statute  made  utterly  void.  B© 
it  so  ;  it  thence  follows  that  Barrows  remained  full  and  com- 
plete owner,  the  fraudulent  conveyance  notwithstanding,  and, 
as  before  shown,  Barrows's  title  passes  to  the  plaintiff  by 
estoppel.  The  defendants  claim  imder  and  through  Barrows 
by  attachment  of  his  interest  in  the  property,  made  after  the 
plaintiff's  purchase.  The  defendants  therefore,  as  privies  in 
estate  with  Barrows,  are  bound  by  the  same  estoppel,  and  the 
plaintiff  being  a  bond  fide  purchaser  may  avail  himself  of  the 
estoppel. 

This  conclusion  seems  just  arid  founded  on  settled  prin- 
ciples and  has  become  familiar  law  in  neighboring  states. 
But  the  defendants  insist  that  the  law  of  Connecticut  has 
been  declared  to  be  otherwise  in  the  case  o( Preston  v.  Orofutj 
1  Conn.,  527.  In  that  case  the  fraudulent  grantor  was  not 
present  at  the  sale  to  Crofut  and  did  not  assist  in  making  it, 
and  the  subject  matter  of  dispute  was  real  estate.    These  dif- 
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ferences  between  this  case  and  that  are  such  that  we  have  no 
occasion  to  overrule  Preston  v.  Crofut.  If  however  the  pres- 
ent decision  is  irreconcileably  opposed^to  the  doctrine  in  that 
ease,  then  we  feel  no  hesitation  in  overruling  that  case  to  the 
extent  of  the  injwnsistency. 

It  was  suggested  b;  the  defendants'  counsel  that  as  the 
plaintifif  had  not  yet  paid  for  the  property,  no  injustice  will  be 
done  to  him  if  we  declare  his  purchase  void,  because  by  so 
doing  we  should  relieve  him  from  payment  and  secure  to  the 
defendants  an  honest  debt.  But  the  plaintiff  being  a  bond 
fide  purchaser  we  do  not  feel  at  liberty  to  say  that  he  shall 
not  have  the  benefit  of  his  purchase.  The  title  to  the  prop- 
erty vested  in  the  plaintifif  upon  its  delivery  to  him,  and  great 
inconvenience  and  confusion  might  follow  if  we  should  hold 
that  such  title  could  be  made  null  by  subsequent  attachments 
by  creditors  of  a  former  owner  of  the  property. 

A  new  trial  is  not  advised. 


In  this  opinion  the  other  judges  concurred. 


■  •♦• 


State  op  Connecticut  v9.  The  New  Haven  &  Northampton 
Company.    Rieb  Bristol  and  others  vs.  The  Same. 

The  act  of  1866  provides  that  no  railroad  company  shall  abandon  any  depot  or 
station  on  its  road,  after  such  depot  or  station  has  been  established  for  twelve 
months,  except  by  approval  of  tlie  railroad  commissioners  after  public  notice 
and  a  hearing  had.  The  New  Haven  &  Northampton  Co.  in  1848  constructed 
a  railroad,  which  in  1849  they  leased  for  twenty  years  to  the  New  York  &  New 
Haven  Railroad  Co.  The  latter  company  soon  after  taking  possession  of  the 
road  built  a  platform  for  the  accommodation  of  pass^igers  at  a  place  on  the 
road  which  was  thereafter  called  "  Brooks's  Station/'  and  placed  upon  it  an  old 
baggage-car  which  served  as  a  shelter  for  passengers  waithig  at  the  station. 
No  agent  was  ever  placed  at  the  station  and  no  tickets  were  sold  there,  nor 
was  ft«ight  way-billed  to  or  from  that  station,  bnt  to  and  ftt>m  another  station 
in  the  same  town.  But  tickets  were  sold  at  other  stations  to  passengers  for 
that  station,  and  trains  were  stopped  to  take  np  passengers,  and  trains  carrying 
the  mail  stopped  regtilarly.    Held — 

Vol.  xxxyii. — 20 
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1.  That  Brooks's  Station  was  a  "depot  or  station"  within  the  meaning  of  the 
statute. 

2.  That  upon  the  expiration  of  the  lease  to  the  New  York  &  New  Haven  Rail- 
road Co.  the  road  reverted  to  the  New  Haven  &  Northampton  Co.  in  the  con- 
dition in  which  it  then  wae,  and  that  the  lessors  were  concluded  by  the  estab- 
lishment hy  the  lessees  of  the  station  in  question  during  the  term  of  the  lease. 

3  That  a  mandamus  would  lie  at  the  instance  of  the  attorney  for  the  state  to 
compel  the  New  Haven  &  Northampton  Co.  to  re-establish  the  station,  they 
having  abandoned  the  same  without  the  consent  of  the  railroad  commissioners. 

The  first  of  these  cases  was  an  application  by  the  State 
Attorney  for  New  Haven  County  for  a  mandamus  to  compel 
the  respondents,  a  railroad  company,  to  stop  their  trains  at  a 
certain  station  on  the  road,  and  the  other  an  application  by 
sundry  citizens,  under  a  statute  of  the  state,  to  a  judge  of 
the  Supreme  Court,  for  an  order  to  tlie  same  eflFect.  The 
cases  involving  the  same  general  question  were  heard  together 
in  this  court.* 
The  application  of  the  State  Attorney  was  as  follows : 
"  To  the  Honorable  Superior  Court,  now  in  session  at  New 
Haven,  within  and  for  the  county  of  New  Haven,  comes  Elea- 
zer  K.  Foster,  the  Attorney  for  the  state  of  Connecticut, 
within  and  for  New  Haven  County,  and  respectfully  represents 

*The  act  of  1866,  upon  \Ehich  the  application  of  the  State  Attorney  was 
founded,  is  as  follows : 

**  Sec.  1.  No  railroad  corporation  shall  abandon  any  dcjiot  or  station,  which 
is  on  its  road,  and  in  this  state,  after  the  same  has  been  established  for  twelve 
months,  except  by  the  approval  of  the  general  railroad  commissioners,  given 
after  a  public  hearing  held  at  the  depot  in  question,  and  of  which  hearing  and  of 
the  intention  to  abandon,  notice  shall  be  given  by  posting  the  same  conspicuously 
in  said  depot  or  station  for  one  month  previous  to  the  hearing. 

"  Sec.  2.  Any  depot  or  station  on  any  railroad  in  this  state,  which  has  been 
abandoned  at  any  time  since  the  first  day  of  January,  1866,  shall,  upon  the  peti- 
tion to  the  general  railroad  commissioners  of  thirty  freeholders  residing  in  the 
town  where  said  depot  or  station  was  located,  be  restored  upon  the  approval  of 
said  commissioners  given  after  a  public  hearing  held  at  the  depot  nearest  to  said 
discontinued  depot,  and  after  notice  of  said  hearing  shall  have  been  conspicuously 
posted  at  the  place  of  hearing  for  one  month  previous  to  the  hearing.'' 

The  act  of  1868,  upon  which  the  other  application  was  based,  is  as  follows : 

"  Sec.  1.  Whenever  any  railroad  company  in  this  state  shall  refuse  to  stop 
nny  one  or  more  of  its  passenger  trains  at  any  depot  on  the  line  of  its  railroad, 
any  numlx^r  of  citizens  not  less  than  ten  of  the  town  or  dty  in  which  such  depot 
is  situated,  may  make  their  application  in  writing  to  the  Superior  Court  in  tho 
county  where  such  depot  is  located,  and  if  said  court  is  not  in  session,  to  any 
judge  of  tbo  Superior  or  of  the  Supreme  Court  of  Errors,  praying  that  said  comi- 


Digitized  by  VjOOQIC 


JUNE  ADJOURNED  TERM,  1870.  165 

State  of  Conn,  v.  New  Haven  &  Northampton  Co. — ^Bristol  v.  The  Same. 

that  the  New  Haven  &  Northampton  Company  is,  and  for 
more  than  thirty  years  last  past  has  been,  a  corporation  duly 
created  by  the  laws  of  the  state  of  Connecticut,  and  that  said 
company  has  an  office  for  the  transaction  of  business  and  is 
located  in  the  town  and  county  of  New  Haven,  and  that  said 
corporation,  by  an  act  of  the  General  Assembly  passed  May 
session,  1846,  was  duly  authorized  to  construct  a  railroad 
from  said  New  Haven,  northerly  along  the  line  of  the  said 
company's  canal,  to  the  town  of  Parmington,  in  Hartford 
County,  and  that  said  company,  in  accordance  with  the  terms 
and  provisions  of  said  act,  did  construct  and  put  in  operation 
a  railroad  from  said  New  Haven  to  said  Farmington,  passing 
through  the  town  of  Cheshire  in  New  Haven  County,  which 
road  has  been  operated  by  said  corpoiaiion  since  the  1st  day 
of  June,  1848,  to  the  present  time. 

"  And  the  said  attorney  avers  that  said  corporation,  in  the 
year  1848,  established  a  station,  for  the  purpose  of  the  recep- 
tion and  delivery  of  passengers  and  freight,  commonly  called 
"  Brooks's  Station,"  at  a  point  on  and  along  the  line  of  the 
railroad  in  said  Cheshire,  and  that  said  corporation,  and  all 
persons  operating  said  railroad,  with  its  consent,  have  from 
the  1st  day  of  July,  1848,  to  the  1st  day  of  August,  1869, 
continued  said  station,  so  established  as  aforesaid,  and  have 
during  all  that  period  received  and  delivered  passengers  and 
freight  at  said  station. 

"Ajid  the  said  Attorney  further  avers,  that  on  the  1st  day 
of  August,  1869,  and  ever  since  that  day  hitherto,  the  said 
corporation  has  abandoned  said  station,  contrary  to  the  stat- 
ute in  such  case  made  and  provided,  and  has  ceased  to  stop 

pany  may  be  ordered  to  stop  the  train  or  trains  mentioned  in  said  application 
at  said  depot/' 

Section  2d  provides  for  the  appointment  of  a  committee  of  three  disinterested 
persons  who  arc  to  hear  the  case,  upon  notice  given,  and  if  they  shaU  be  of  opin- 
ion that  the  application  ought  to  be  granted  in  whole  or  in  part,  are  to  issue  an 
order  to  the  company,  directing  it  to  stop  its  trains  in  the  manner  stated  in  the 
order/  and  make  return  of  their  doings  to  the  next  term  of  the  Superior  Court 
in  the  county. 

Sections  3d  and  4th  provide  for  final  proceedings  in  the  Snperior  Court  npon 
the  report,  by  which  the  order  made  by  the  committee  is  to  bo  established  or  set 
aside,  and  for  the  enforcement  of  the  order  by  mandamus. 
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its  trains,  running  over  said  road,  at  said  station,  to  the  great 
discomforfc,  annoyance  and  inconvenience  of  the  public. 

"  And  the  said  Attorney  avers  that  the  railroad  commission- 
ers have  never  approved  of  such  abandonment  of  said  station 
by  said  company,  nor  has  a  public  hearing  been  had  by  them 
to  approve  of  such  abandonment. 

"  Wherefore  the  said  Attorney  moves  tiiis  honorable  court 
to  issue  a  writ  of  mandamus  requiring  and  enjoining  the  said 
corporation  to  discontinue  its  abandonment  of  said  station, 
and  to  stop  its  trains,  passing  over  said  railroad,  and  by  said 
station,  at  said  station,  for  the  reception  and  delivery  of  pas- 
sengers and  freight,  or  to  signify  cause  to  the  contrary  thereof 
to  this  court.  And  your  petitioner  will  ever  pray.  Dated  at 
New  Haven,  the  11th  day  of  November,  1869." 

The  respondents  filed  the  following  answer : — 

*'  The  respondents,  not  waiving  but  reserving  to  themselves 
the  benefit  of  the  many  errors  and  insufiiciencies  of  said  ap- 
plication and  the  matters  therein  contained,  say,  that  they 
admit  that  the  New  Haven  &  Northampton  Company  is  a 
corporation  duly  incorporated  by  the  laws  of  the  state  of  Con- 
necticut,  by  an  act  of  the  General  Assembly,  passed  May 
session,  1846,  to  construct  a  railroad  from  said  New  Haven 
northerly  along  or  near  the  line  of  the  Farmington  canal  to 
the  town  of  Farmington,  with  liberty  to  extend  the  same  on 
or  near  the  line  of  said  canal  to  the  north  line  of  this  state. 

"And  the  respondents  aver,  that  while  they  were  engaged 
fai  the  construction  of  a  railroad  under  said  charter,  from  said 
New  Haven  to  the  village  of  Plainville  in  said  town  of  Farm- 
ington, and  before  the  completion  thereof,  they,  by  a  valid  in- 
strument in  writing,  duly  executed  for  that  purpose,  did 
demise,  lease,  and  to  farm  let,  to  the  New  York  &  New  Haven 
Railroad  Company,  a  corporation  duly  incorporated  by  the 
laws  of  the  state  of  Connecticut,  all  and  singular  the  said 
railroad  from  said  New  Haven  to  said  village  of  Plainville, 
with  all  the  rights  of  way,  depot  grounds,  depot  buildings 
and  fixtures,  with  all  the  other  privileges  and  appurtenances 
thereto. belonging,  for  and  during  the  full  term  of  twenty-one 
years,  commencing  on  the  day  that  said  railroad,  with  all  the 
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depot  buildings,  should  be  fully  completed  and  finished  as 
aforesaid,  and  tendered  to  said  Now  York  &  New  Haven  Rail- 
road Company,  fully  completed  and  ready  for  use,  and  termi- 
nating at  the  end  of  twenty-one  years  therefrom ;  the  said 
New  York  &  New  Haven  Railroad  Company  on  their  part 
agreeing  to  manage  and  operate  said  road  in  a  judicious  and 
proper  and  discreet  maimer,  in  good  faith,  so  as  faiily  to  de- 
velop its  resources  and  to  produce  therefrom  the  greatest 
amount  of  net  earnings. 

"  And  the  respondents  further  show,  that  in  pursuance  of 
said  contract,  they,  on  the  first  day  of  July,  1848,  having 
completed  said  railroad  from  said  New  Haven  to  said  village 
of  Plainville,  delivered  their  said  railroad  completed  and  ready 
for  use  to  said  New  York  &  New  Haven  Railroad  Company, 
who  thereupon  received  the  said  railroad,  and  during  the 
twenty-one  years  next  succeeding,  to  wit,  from  the  said  1st 
day  of  July,  1848,  to  the  1st  day  of  July,  1869,  the  said  New 
York  &  New  Haven  Railroad  Company  had  the  entire  and 
absolute  use,  management,  and  control  of  said  railroad  from 
said  New  Haven  to  said  Farmington,  and  passing  through 
said  town  of  Cheshire,  to  the  exclusion  of  the  respondents. 

"  And  the  respondents  further  say,  that  said  New  York  & 
New  Haven  Railroad  Company,  soon  after  taking  possession  of 
said  road,  built  a  platform  at  the  place  which  in  said  applica- 
tion is  termed  "Brooks's  Station,'*  for  the  accommodation  of 
passengers,  and  placed  upon  or  near  its  southerly  end,  an  old 
baggage  car  with  an  opening  which  served  as  a  door-way. 
Said  car  was  about  twelve  feet  long  and  of  the  width  and 
height  of  ordinary  baggage  cars,  and  served  as  a  shelter  or 
protection  from  the  weather.  No  agent  was  ever  appointed 
at  said  station,  and  no  tickets  were  sold  thereat,  nor  was  any 
freight  ever  way-billed  at  or  to  that  station,  but  was  way-billed 
from  or  to  the  station  at  Cheshire.  But  tickets  were  sold  at 
other  stations  on  said  road  to  passengers  for  said  station,  and 
trains  were  stopped  to  take  up  passengers  at  said  station  when 
flagged  so  to  stop,  and  trains  carrying  the  mail  stopjKJd  with- 
out being  flagged,  and  occasionally,  and  not  to  exceed  an 
average  of  once  in  every  month,  said  New  York  &  New  Ha- 
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ven  Railroad  Company,  under  special  contracts  for  that  pur- 
pose, received  and  delivered  freight  of  large  bulk  and  quantity 
at  said  station.  They  also,  when  requested,  left  articles  of 
small  bulk,  at  said  station. 

"  And  the  respondents  further  show,  that  during  the  period 
of  said  lease,  and  while  said  road  was  operated  and  controlled 
by  said  New  York  &  New  Haven  Railroad  Company,  said 
railroad  company  did  not  operate  said  rbad  in  a  judicious, 
proper  and  discreet  manner,  so  as  fairly  to  develop  its  re- 
sources, and  to  produce  therefrom  the  greatest  amount  of  net 
income,  nor  did  they  manage  the  same  for  the  true  interests 
of  the  public,  but  said  New  York  &  New  Haven  Railroad 
Company,  during  the  entire  period  of  said  lease,  were  by  the 
stipulations  of  a  contract  between  themselves  and  the  Hart- 
ford &  New  Haven  Railroad  Company,  compelled  to  operate 
and  manage,  and  did  in  fact  so  operate  and  manage  said  road 
as  to  protect  the  interests  of  the  Hartford  &  New  Haven 
Railroad  Company  instead  of  the  interests  either  of  the  pub- 
lic or  of  the  respondents,  and  so  as  to  prevent  said  road  being 
operated  for  the  interests  of  the  public,  to  the  prejudice  of 
said  Hartford  &  New  Haven  Railroad  Company,  or  so  as  to 
divert  cither  passengers  or  freight  from  said  Hartford  &  New 
Haven  railroad. 

'•  And  the  respondents  further  show  that,  at  the  expiration 
of  said  lease,  to  wit,  on  the  1st  day  of  July,  1869,  they  took 
possession  of  said  road  and  its  appurtenances,  and  have  ever 
since  had  the  exclusive  management  and  control  of  the  same. 
That  soon  after  taking  possession  they  found  that  the  operar 
tiou  of  said  road  in  a  judicious,  proper  and  discreet  manner, 
so  as  fairly  to  develop  its  resources,  and  at  the  same  time  to 
secure  the  best  interests  of  the  public,  required  the  discontin- 
uance of  the  stoppage  of  their  passenger  trains  at  the  flag 
stations  on  said  road,  and  among  these  at  Brooks's  Station, 
so  called,  and  they  have,  with  this  end  alone  in  view,  since 
the  1st  day  of  August,  1869,  discontinued  the  stopping  of 
their  passenger  trains  at  said  Brooks's  Station. 

"  And  the  respondents  further  show  that,  since  taking  pos- 
session of  their  said  road  upon  the  only  application  ever  made 
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to  them  to  receive,  or  deliver  freight  at  said  Brooks's  Station, 
they,  for  reasons  which  they  deemed  sufficient,  declined  to 
contract  for  its  delivery  at  said  Brooks's  Station. 

"  And  the  respondents  submit  to  this  honorable  court,  that 
for  the  causes  aforesaid  as  hereiinbcforo  set  forth,  said  writ  of 
mandamus  prayed  for  in  said  application  should  not  be  granted, 
but  that  said  application  should  be  dismissed,  and  they  pray 
that  the  same  be  dismissed." 

To  this  answer  the  attorney  for  the  state  demurred,  and 
the  case  was  reserved  for  the  advice  of  this  court. 

The  application  of  Rier  Bristol  and  others  was  made  under 
the  act  of  1868,  to  a  judge  of  the  Supreme  Court,  by  whom  a 
committee  was  appointed  to  hear  the  parties,  make  an  order 
in  the  premises,  if  in  their  judgment  such  an  order  should  be 
made,  and  report  to  the  Superior  Court.  The  committee  re- 
ported that,  after  hearing  the  parties  and  their  witnesses, 
they  were  of  opinion  that  the  application  should  be  granted, 
and  that  they  had  issued  the  following  order  to  the  respond- 
ents :  "  To  the  New  Haven  &  Northampton  Company :  The 
committee  in  the  matter  of  the  application  of  Rier  Bristol 
and  others  against  you,  having  come  to  the  conclusion  and 
opinion,  in  view  of  all  the  facts  and  circumstances,  that  said 
application  ought  to  be  granted,  hereby  direct  you  to  stop, 
for  the  convenience  of  passengers,  at  Brooks's  Station,  so 
called,  the  morning  passenger  train  running  southerly  to 
New  Haven,  and  due  at  New  Haven  at  alK)ut  nine  o'clock  and 
thirty-five  minutes,  A.  M.,  and  also  to  stop  at  said  Brooks's 
Station  for  the  convenience  of  passengers,  the  passenger 
train  leaving  New  Haven  at  about  six  o'clock,  P.  M.,  and 
going  northerly ;  and  we  direct  costs  to  be  paid  by  said  com- 
pany.    Dated  at  New  Haven,  Oct.  16th,  1869." 

The  Superior  Court  passed  an  order  accepting  the  report 
of  the  committee  and  establishing  their  doings,  and  tlic  re- 
spondents brought  the  record  before  this  court  by  a  motion 
in  error.  The  facts  found  in  this  case  were  substantially  the 
same  as  in  the  other. 

DooUttle,  for  the  State,  and  for  Bristol  and  others,  cited 
Slcte  v.  Hartford  <f   New  Haven  K  R.  Co.,  29  Conn.,  588, 
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647  ;  Englihh  v.  N.  Haven  Sf  NwOxampUm  Co.,  32  id.,  240; 
R»>gina  v.  Lancashire  ^  Yorkshire  Railway  Co.,  16  Eng.  Law 
&  Eq.,  327  ;  S.  C,  1  EUis  k  Blackb.,  228 ;  Mayor  ^c.  of  New 
York  V.  Lard,  18  Wend.,  131 ;  WolcoU  y.  P(md,  19  Conn., 
604 ;  Sedgw.  on  Const.  &  Stat.  Law,  361. 

J.  S.  Bea<Ay  for  the  respondents. 

1.  Both  the  statutes  under  which  the  proceedings  in  the 
two  cases  are  brought,  are  intended  to  guard  and  secure  the 
interests  of  the  pubhc  as  i^inst  the  antagonistic  private  in- 
terests of  the  corporations.  But  they  both  properly  contem- 
plate that  a  station  may  be  abandoned,  or  that  a  company 
may  discontinue  stoj^iug  a  passenger  train  at  a  depot,  not 
only  without  detriment  to,  but  in  Airtheranoe  of  the  public 
interests.  And  each  statute  provides  a  tribunal  for  the  deter- 
mination of  this  question  as  a  preH*equisite  to  the  issuing  of 
any  judicial  mandate.  Where  tliere  are  different  statutes 
relating  to  the  same  subject  matter,  though  made  at  different 
times,  and  not  referring  to  each  other,  they  shall  be  taken 
and  construed  together  as  one  system,  and  as  explanatory  of 
each  other.    jRexY.  Lozdale,  1  Burr.,  447 ;  1  Swift's  Dig.,  12. 

2.  The  court  will  not,  at  the  instance  of  the  state  attoiv 
ney,  grant  a  mandamus,  where  it  is  conceded  that  the  best 
interests  of  the  public  will  be  promoted  by  withholding  such 
mandate.  Angell  Jk  Ames  on  Corp.,  §  698.  Here  the  answer 
of  the  respondents  to  the  application  for  the  mandamus  avers, 
and  the  demurrer  admits,  that  they  '^  found  that  the  operation 
of  said  road  in  a  judicious  manner,  so  as  fairly  to  develop  its 
resources,  and  at  the  same  time  to  secure  the  best  interests 
of  the  public,  required  the  discontinuance  of  the  stoppage  of 
the  passenger  trains  at  the  flag  stations  on  said  road,  and 
among  them  at  Brooks's  Station,  so  called ;  and  they  have, 
with  this  end  in  view,  since  the  1st  day  of  August,  1869,  dis- 
continued the  stoppage  of  their  passenger  trains  at  Brooks's 
Station." 

8.  Where  the  charter  of  a  corporation,  or  the  general 
statute  in  force  and  applicable  to  the  subject,  imposes  a  spe- 
cific duty,  either  in  terms,  or  by  reasonable  implication,  and 
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there  is  no  other  specific  or  adequate  remedy,  the  writ  of 
mandamus  will  be  fi,warded.  But  if  the  statute  or  the  gen- 
eral law  of  the  land  afford  any  other  specific  and  adequate 
remedy,  it  must  be  pursued.  Redfield  on  Railways,  456 ; 
Moses  on  Mandamus,  117 ;  Louisville  ^c.  B.  B.  Co.  v.  The 
State,  26  Ind.,  177.  The  act  of  1866,  under  the  first  section 
of  which  the  application  for  a  mandamus  is  brought  to  re- 
store an  abandoned  station,  provides  in  its  second  section  a 
specific  and  adequate  remedy  f©r  such  abandonment.  The: 
two  sections  construed  together  mean,  that  if  any  railroad 
company  shall  abandon  a  station  which  has  been  established 
by  them  for  a  period  of  twelve  months,  or,  if  the  abandon- 
ment occur  after  the  1st  day  of  January,  1866,  then  irrespect- 
ive of  the  period  it  has-been  so  established,  the  railroad 
commissioners  may,  upon  application,  restore  such  station. 
Any  other  construction  would  involve  consequences  disastrous 
alike  to  the  public  and  to  the  company. 

4.  There  is  not  and  never  was  at  "  Brooks's  Station,"  so- 
called,  any  such  station  as  is  contemplated  in  the  act  of  1866, 
or  any  such  depot  as  is  contemplated  in  the  act  of  1868.  It 
was  not  a  freight  station.  The  record  finds  "  that  no  freight 
was  ever  way-billed  to  or  from  it,  but  was  way-billed  from  or  to. 
the  station  at  Cheshire."  It  was  not  such  a  depot  or  station 
as  is  required  by  the  act  of  1866,  because  the  "  posting  a  notice; 
conspicuously  in  said  station  or  depot,"  could  not  be  complied: 
with.  A  depot,  within  the  ordinary  meaning  of  that  term^ 
— and  the  legislature  must  be  deemed  to  have  used  it  \it 
that  sense, — involves  buildings  for  the  accommodation  of 
passengers,  and  some  sort  of  facilities  for  the  procuring  of 
tickets  thereat.  At  this  station  there  was  no  agent,  no  tickets 
were  ever  sold,  and  the  only  structure  was  a  platform,  with 
an  old  and  dilapidated  baggage  car  upon  it.  It  would  not 
come  even  within  the  term  "  passenger  station,"  as  used  in 
the  act  of  1867,  providing  under  a  penalty  for  the  construction 
of  "suitable  water  closets"  at  such  stations.  Acts  of  1867, 
p.  110.  There  is  a  well  understood  distinction,  recognized 
both  by  the  public  and  railroad  companies,  between  flag  sta- 
tions and  ordinary  depots  or  stations  ;  and  legislation  regu- 

VoL.  xxxvn. — 21 
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lating  the  latter,  cannot  fairly,  by  implication  merely,  be  con- 
strued to  include  the  former. 

5.  The  defendants  have  not,  within  the  true  intent  of  the 
act  of  1866,  abandoned  this  station.  The  act  assumes,  what 
the  word  "  abandon"  of  necessity  implies,  that  the  establish- 
ment of  the  station  must  precede  its  abandonment.  The 
establishment  and  the  abandonment  must  be  under  the  same 
authority.  The  defendants  cannot  be  charged  with  abandon- 
ing what  they  never  have  established  or  authorized  to  be 
establishod.  They  did  not  establish  this  station,  nor  was  it 
done  by  their  autliority,  or  in  their  interest,  or  that  of  Ae 
public.  Their  lessees,  who  had  "  the  entire  and  absolute  use, 
management  and  control  of  the  road,"  established  it  for  their 
own  purposes,  and  in  violation  of  tlieir  contract  "  to  operate 
the  road  in  a  proper,  judicious  and  discreet  manner."  To 
bring  the  abandonment  within  the  statute,  the  defendants 
must  have  possessed,  and  neglected  to  exercise,  the  right  of 
discontinuing  the  station  for  a  period  of  twelve  months  after 
its  establishment.  Neither  individuals  or  the  public  can,  as 
against  a  lessor,  having  no  possession  or  right  of  possession 
to  property,  acquire  rights  therein,  originating  in  his  pre- 
sumed acquiescence  and.permisrfon.  The  defendants,  imme- 
diately after  acquiring  the  power  to  discontinue  the  station, 
exercised  the  right. 

Seymour,  J.  These  two  cases  are  closely  related  to  each 
other  and  were  argued  together,  and  will  be  considered  as 
parts  of  one  case. 

The  first  is  an  application  for  a  mandamus,  to  which  an 
answer  was  filed,  to  which  answer  the  attorney  for  the  stale 
demurred,  and  the  questions  reserved  for  the  advice  of  this 
court  arise  on  the  demurrer. 

The  application  is  based  on  the  statute  passed  in  1866, 
which  in  substance  provides  that  no  railroad  corporation  shall 
abandon  any  depot  or  station  which  is  on  its  road  in  this  state 
after  the  same  has  been  established  for  twelve  months,  except 
by  the  approval  of  the  railroad  commissioners.  The  com- 
plaint is  for  an  alleged  violation  of  this  statute  in  respect  to 
what  is  called  "  Brooks's  Station,"  and  the  first  question  is, 
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whether  upon  the  facts  appearing  in  the  answer  and  admitted 
by  the  demurrer  tliat  place  is  a  depot  or  station  upon  the 
respondents'  road,  within  the  intent  of  the  statute.  The  an- 
swer sets  forth  "  that  there  was  a  platform  there  for  the  ac- 
commodation of  passengers,  connected  with  which  platform 
was  an  old  baggage  car  with  an  opening  which  served  as  a  door- 
way, the  car  being  about  twelve  feet  long  and  of  the  width  and 
height  of  ordinary  baggage  cars  and  serving  as  a  shelter  or 
protection  fix>m  the  weather.  No  agent  was  ever  appointed  at 
said  station  and  no  tickets  were  sold  thereat,  nor  were  any 
freight-bills  ever  way-billed  at  or  to  that  station,  but  were  way- 
billed  at  or  to  the  station  at  Cheshire ;  but  tickets  were  sold  at 
other  stations  on  said  road  to  passengers  for  said  station,  and 
trains  were  stopped  to  take  up  passengers  at  said  station  when 
flagged  so  to  stop,  and  trains  carrying  the  mail  stopped  with- 
out being  flagged.  Occasionally  imder  special  contracts 
freight  was  received  and  delivered  at  said  station." 

The  words  of  the  statute  are  "  depot  or  station."  A  mere 
station  falls  within  the  letter  of  the  law,  but  to  come  within 
its  spirit  the  station  must  be  one  at  which  trains  stop  not 
merely  for  wood  and  water  but  for  the  transaction  of  the 
ordinary  business  of  the  company,  the  receiving  and  deliver- 
ing of  freight  and  passengers.  Now  it  is  true  that  this 
Brooks's  station  is  a  humble  one,  not  important  enough  to 
employ  at  it  a  station-master,  nor  of  suflicient  importance  to 
be  made  a  regular  stopping  place  for  all  trains,  yet  it  is  a 
place  where  heretofore,  for  a  period  of  about  twenty  years, 
passengers  could  always  take  the  cars  and  whei'e  they  could 
always  be  left,  where  a  shelter  was  provided  for  them  while 
waiting  for  the  trains  and  where  a  platform  was  built  at 
which  freight  could  be  received  and  delivered.  It  had  a  name 
as  an  acknowledged  station  on  the  road  for  which  tickets 
were  sold.  Business  would  naturally  cluster  around  such  a 
station.  The  object  of  the  statute  is  to  prevent  railroad  com- 
panies from  arbitrarily  changing  their  places  of  business  on 
the  road  to  the  prejudice  of  those  who,  reljring  on  the  perma- 
nency of  such  places,  shape  their  business  accordingly.  We 
think  we  ought  so  to  construe  the  statute  as  fidrly  to  carry 
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out  the  object  of  its  makers.  Where  there  are  reasonable 
grounds  for  changes  the  approval  of  the  railroad  commission- 
ers can  doubtless  be  obtained.  The  business  at  this  station 
was  the  same  in  kind  as  at  those  of  more  importance.  It  is 
true  all  tlie  trains  did  not  stop  there  unless  flagged  to  do  so, 
but  the  mail  train  did  stop  regularly,  and  being  a  place  where 
passengers  were  receired  and  left  and  freight  deposited  it  was 
a  depot  or  place  of  deposit,  and  as  such  entitled  to  the  protec- 
tion of  the  statute,  falling  as  we  think  it  does  witliin  the  let- 
ter and  spirit  of  the  law. 

The  next  question  which  arises  is,  whether  the  respondents 
have  abandoned  Brooks's  Station,  and  they  claim  that  the  sta- 
tion was  never  established  by  them  and  that  they  therefore 
cannot  properly  be  charged  with  its  abandonment.  It  seems 
the  road  was  run  by  the  respondents'  lessees  until  July,  1869. 
From  1848  to  1869  the  station  had  been  used  by  the  lessees 
in  the  manner  hereinbefore  stated.  Since  August  1st,  1869, 
the  respondeat  corporation,  having  themselves  resumed  tho 
running  of  the  road,  have  discontinued  the  stopping  of  their 
trains  there. 

The  statute  forbids  the  abandonment  by  a  railroad  com- 
pany of  any  depot  or  station  on  its  road  in  this  state  after 
the  same  has  been  established  for  twelve  months.  We  think 
the  statute  applies  to  cases  where  the  depot  is  in  fact  estab- 
lished, and  docs  not  concern  itself  with  the  question  whether 
established  by  the  corporation  which  abandons  it  or  by  its 
predecessor  in  the  management  of  the  road.  The  present 
occupants  of  the  road  are  so  far  bound  by  the  acts  of  the 
former  occupants  that  they  cannot  without  the  consent  of  the 
railroad  commissioners  abandon  stations  which  have  iji  fact 
become  established  as  such.  If  the  lessees  of  the  road  im- 
properly established  the  depot,  as  the  respondents  claim  they 
did,  the  railroad  commissioners  have  adequate  powers  to  give 
immediate  relief. 

It  is  next  claimed  by  the  respondents  that  a  mandamus  is 
not  the  proper  remedy.  But  the  duty  imposed  by  the  statute 
is  a  corporate  duty,  of  such  a  nature  that  its  nonperformance 
afiects  the  public,  and  the  remedy  by  mandamus  is  appropri- 
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ate  unless  the  public  have,  as  the  respondents  claim  they 
have,  an  adequate  and  specific  remedy  in  the  second  section 
of  the  act.  On  examining  that  section  however  it  will  be 
found  to  apply  to  cases  of  abandonment  of  a  depot  or  station 
after  January  1, 1866,  and  before  the  passing  of  the  act.  The 
first  section  of  the  act  is  wholly  prospective ;  the  second  is 
wholly  retrospective,  and  furnishes  no  remedy  whatever  for 
the  neglect  which  is  the  subject  of  complaint  before  us. 

It  was  also  urged  that  the  answer  of  the  respondents  alleges 
that  they  found  that  the  operation  of  their  road  in  a  judicious, 
proper  and  discreet  manner,  so  as  fairly  to  develop  its  re- 
sources and  at  tlie  same  time  secure  the  best  interests  of  the 
pubUc,  required  the  discontinuance  complained  of,  and  that 
the  demurrer  admits  these  allegations  to  be  true ;  and  that 
upon  such  a  state  of  facts  as  appears  by  the  answer  the  appli- 
cation ought  not  to  be  granted. 

It  is  true  that  a  demurrer  admits  the  truth  of  all  the  alle- 
gations demurred  to  which  are  properly  pleaded  and  which 
are  relevant  to  the  issue.  The  statute  refers  all  questions 
of  public  and  private  interest  connected  with  the  continuance 
and  abandonment  of  railroad  stations  to  the  railroad  commis- 
sioners, and  railroad  companies  may  not,  without  consent  of 
the  commissioners,  in  disregard  of  the  statute  abandon  a  sta- 
tion, and  then  on  application  for  a  mandamus  tender  an  issue 
to  be  tried  by  the  court  upon  the  interests  public  and  private 
involved  in  the  abandonment,  and  thus  transfer  to  tlie  courts 
a  question  wliich  the  statute  has  committed  to  another  tribu- 
nal. The  allegations  therefore  in  the  answer  which  are  relied 
on  by  the  respondents  are  not  properly  in  issue  before  the 
court  and  are  therefore  not  admitted  by  the  demurrer. 

The  Superior  Court  is  advised  to  render  judgment  that  the 
respondents'  answer  is  insufficient.  The  application  is  for  an 
order  in  its  terms  more  general  than  is  warranted  by  the  facts 
as  they  appear  in  the  pleadings.  The  Superior  Court  will 
make  the  appropriate  order,  and  will  be  guided  in  that  duty 
by  the  proceedings  in  the  other  of  the  two  cases  under  con- 
sideration, that  of  Bristol  and  others  against  the  same  New 
Haven  and  Northampton  Company. 
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This  last  mentioned  case  is  founded  on  a  statute  of  1868, 
which  provides  in  substance  that  when  any  railroad  company 
shall  refuse  to  stop  at  any  one  or  more  of  its  passenger  trains 
at  any  depot  on  the  line  of  its  railroad,  any  number  of  citizens 
not  less  than  ten,  of  the  town,  Ac,  may  make  application  to 
the  Superior  Court,  or  to  a  judge  in  vacation,  praying  that  the 
company  may  be  ordered  to  stop  the  trains  mentioned  in 
the  application  at  such  depot.  The  second  section  provides 
for  the  appointment  of  a  conmiittee,  &c.  The  application 
was  heard  by  a  judge  in  vacation,  who  found  the  facts  upon 
which  the  questions  before  us  arise,  the  principal  matter  in 
dispute  being  whether  there  was  or  was  not  a  depot  at 
Brooks's  station  in  Cheshire  within  the  meaning  of  the 
statute. 

The  judge  found  proformd  that  there  was  such  depot  there 
and  appointed  a  committee  by  whom  an  order  was  made  re- 
quiring certain  of  the  company's  trains  to  stop  there.  Tl.c 
report  of  the  committee  was  returned  to  tlie  Superior  Com  t 
and  accepted,  and  the  case  comes  to  tliis  court  by  motion  in 
error.  The  decision  and  proceedings  in  the  former  case  sub- 
stantially settle  this  case.  The  facts  as  to  the  dei>ot  ai*e  found 
here  in  about  the  same  terms  as  they  appear  in  the  former  case. 
By  the  proceedings  in  that  case  the  depot  or  station  is  restored 
to  its  condition  as  such,  but  under  the  act  of  18G6  no  power  is 
conferred  upon  the  court  or  i-ailroad  commisslonei-s  to  direct 
how  many  and  which  trains  shall  stop  at  the  station.  The  act 
of  1868  confers  that  power  on  tlie  committee  of  the  Superior 
Court  and  by  the  proceedings  now  under  consideration  that 
power  has  been  exercised ;  and  it  having  been  decided  in  the 
former  case  that  there  is  a  depot  at  Brooks's  station,  and  the 
Superior  Court  having  been  advised  to  order  the  company  iu 
general  terms  to  continue  that  depot,  the  object  of  the  pres- 
ent proceedings  is  simply  to  determine  what  privileges  that 
depot  shall  enjoy  in  respect  to  the  number  of  trains  that  shall 
stop  there. 

We  refer  to  the  former  case  as  giving  the  reasons  for  re- 
garding Brooks's  station  as  a  depot  duly  established  so  as  to 
be  entitled  to  the  benefit  of  the  two  statutes  of  1866  and  1868, 
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and,  no  other  questions  being  raised,  we  are  of  opinion  that 
there  is  nothing  erroneous  in  the  action  of  the  Superior  Court 
accepting  and  establishing  the  report  of  the  doings  of  the 
committee,  and  the  judgment  of  the  Superior  Court  is  there- 
fore affirmed. 

In  this  opinion  the  other  judges  concurred. 


Robert  W.  Wright  vs.  Thomas  Lawton. 

It  seems  to  be  the  prevmling  rule  in  this  country,  that  where  a  party  holden  for 
the  debt  of  another  gives  a  promissory  note  fcr  the  debt  which  the  creditor 
accepts  ra  payment,  it  is  a  payment  of  money  to  the  use  of  the  principal 
debtor  and  the  amount  may  bo  recovered  as  money  paid. 

But  where  the  plaintiff  made  two  promissory  notes  for  the  accommodation  of  the 
defendant,  both  payable  to  a  third  party  to  whom  the  defendant  was  to  deliver 
them,  the  defendant  a^^rccing  to  save  the  plaintiif  harmless  thereon,  and  the 
holder  afterwards  negotiated  the  notes  to  A,  who  obtained  judgment  against 
the  plaintiff  on  one  of  the  notes,  after  which  the  plaintiif  gave  A  a  new  note 
for  the  amount  of  the  judgment  and  of  the  remaining  note, -4  discharging  tho 
judgment  and  surrendering  the  note,  the  new  note  being  endorsed  by  a  third 
party  who  was  wholly  irresponsible,  the  plaintiff  also  being  irresponsible,  and 
the  defendant  having  no  knowledge  of  the  transaction ;  it  was  held  that  the 
plaintiff  could  not  recover  of  the  defendant,  in  an  action  for  money  paid,  the 
amount  for  which  he  had  given  his  note. 

The  new  note  given  by  the  plaintiff  was  regarded  as  substantially  only  a  renewal 
of  his  original  notes  and  not  a  payment  of  them. 

General  assumpsit,  for  money  paid ;  brought  to  the  Supe- 
rior Court  in  New  Eaven  County.  The  following  facts  were 
found  by  an  auditor  to  whom  the  case  was  referred : 

In  January,  1859,  the  plaintiflF  and  one  William  Faulkner 
became  associated  as  proprietors  and  publisliers  of  a  daily 
newspaper,  called  the  "Daily  Morning  News,"  under  tho 
name  of  Faulkner  &  Wriglit,  each  of  the  copartners  being 
the  owner  of  an  undivided  half  part  of  the  newspaper  and 
office,  including  the  newspaper  press,  engine,  machinery,  type, 
fiirniture,  and  fixtures  employed  in  the  conduct  of  the  business. 
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On  the  3d  day  of  September,  1859,  Faulkner  sold  and  con- 
veyed to  Lawton,  the  defendant,  all  liis  interest  in  the  news- 
paper and  business,  and  thereupon  a  new  copartnership  was 
formed,  under  the  name  of  Lawton  &  Wright. 

In  part  payment  for  the  interest  so  purchased  by  him.  Law- 
ton  gave  to  Faulkner  the  notes  of  Wright,  the  plaintiff,  one 
for  $300  and  one  for  $500,  payable  to  the  order  of  Faulkner, 
which  notes,  so  far  as  Wright  was  concerned,  were  accommo- 
dation notes,  Lawton  agreeing  to  save  him  harmless  from  all 
liability  as  maker  of  the  same.  One  reason  for  making  pay- 
ment in  this  way  was  that,  Wright  being  in  poor  credit, 
Faulkner  would  be  unable  to  negotiate  the  notes,  and  would 
be  compelled  to  hold  them  until  maturity,  when,  in  the  event 
of  a  failure  of  consideration,  and  of  a  suit  being  brought  by 
Faulkner,  Lawton  would  be  able  to  make  defence  in  the  suit 
and  resist  the  payment  of  the  notes.  As  a  matter  of  fact 
some  of  the  representations  made  by  Faulkner  to  Lawton,  as 
to  the  condition  of  the  oflBce  at  the  tinie  of  purchase  by  him, 
were  not  true. 

Subsequently,  however,  the  notes  were,  for  valuable  consid- 
eration, turned  out  by  Faulkner  to  James  Conner  &  Sons  of 
New  York,  who,  after  maturity  of  the  $300  note,  brought 
suit  upon  the  same  against  Wright,  and  in  1860  recovered 
judgment  against  him,  for  the  amount  of  the  same  with  inter- 
est, but  without  the  knowledge  of  Lawton. 

In  1862,  the  judgment  being  unsatisfied,  and  the  remaining 
note  of  $500  having  matured  and  being  unpaid,  Conner  & 
Sons,  in  consideration  that  Wright  would  give  them  an  en- 
dorsed note  for  the  whole  amount  of  the  judgment  and  the 
unpaid  note,  released  and  discharged  Wright  from  further 
liability  upon  the  judgment,  and  also  gave  up  to  him  the  $500 
note ;  and  Wright  thereupon,  on  the  15th  day  of  December, 
1862,  executed  and  delivered  to  Conner  &  Sons,  his  note  for 
the  sum  of  $981.20,  payable  to  the  order  of,  and  endorsed  by, 
one  Charles  H.  Martin,  at  three  months  from  date.  Both 
the  maker  and  endorser  of  the  note  were  irresponsibly  parties. 
This  was  also  done  without  the  knowledge  of  Lawton. 

4.t  the  same  time  with  the  execution  and  delivery  of  this 
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note,  Wright  also  executed  to  Conner  A  Sons  an  assignment 
of  all  his  claims  of  every  kind  against  Lawton.  No  notice 
of  the  assignment  was  given  by  Conner  &  Sons  to  Lawton 
until  on  or  about  the  1st  day  of  October,  1867,  nor  had  Law- 
ton  any  knowledge  of  the  same. 

The  original  notes  of  $300  and  8500  have  been  no  oth- 
erwise paid  by  Wright  than  by  the  giving  of  the  note  of 
$981.20,  and  the  making  of  the  assignment  to  Conner  &  Sons 
of  his  claim  on  Lawton. 

The  court  accepted  the  report  of  the  auditor  and  reserved 
the  case  on  the  facts  found  for  the  advice  of  this  court. 

Zownsbury,  for  the  plaintiflf. 

1.  The  payment  by  Wright  to  Conner  A  Sons  was  not  a 
mere  voluntary  payment.  They  were  bond  fide  holders,  for  val- 
uable consideration,  without  notice  of  any  infirmity.  No  re- 
quest from  Lawton  was  necessary  to  fix  his  liability.  The  notes 
were  originally  given  •  at  his  request,  were  accommodation 
notes,  and  he  agreed  to  indemnify  the  maker.  Wright,  there- 
fore, in  paying  the  note  and  judgment,  did  only  what  the  law 
would  have  compelled  him  to  do.  Action  of  assumpsit  for 
money  paid  lies  to  recover  money  paid  on  an  accommodation 
note.    1  Swift  Dig.,  412. 

2.  The  payment  by  giving  a  new  note  was,  in  law,  a 
valid  payment,  for  which  an  action  will  lie  for  money  paid. 
The  new  note  was  given  and  accepted  as  payment.  Tliis  is 
shown  by  the  finding,  as  well  as  by  the  assignment  to  Conner 
k  Sons.  A  bill  of  exchange,  or  negotiable  note,  given  and 
received  m  satisfaction  of  the  debt,  will  support  a  count  for 
monet/  paid.  Barclay  v.  Q-oochj  2  Esp.,  571 ;  Pearson  v. 
Parker y  3  N.  Hamp.,  366 ;  Cumming  v.  JBackley,  8  Johns., 
203 ;  Lapham  v.  Barnes^  2  Verm.,  213 ;  Douglass  v.  Moody, 
9  Mass.,  553  ;  Peters  v.  Bamhill,  3  HUl,  (So.  Car.,)  234, 236, 
note ;  Whetherhy  v.  Mawn,  11  Johns.,  518 ;  Arnold  v.  Camp, 
12  id.,  409 ;  IngaUs  v.  Bennett,  6  Qreenl.,  79 ;  McLellan  v. 
OrqfUm,  id.,  333  ;  Clark  v.  Foxcroft,  7  id.,  355.  The  giving 
of  a  new  note  is  equivalent  to  a  payment  of  the  first,  and  so 
will  support  an  action  for  money  paid.     Cornwall  v.  Goulds 

Vol.  xxxvn. — 22 
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4  Pick.,  444.  Maples  v.  Park,  17  Conn.,  383.  The  same 
principle  holds  good  in  the  action  for  money  had  and  received. 
Floyd  V.  Dat/^  3  Mass.,  405 ;  Memmenway  v.  Bradford^  14 
Mass.,  122 ;  Willie  v.  Oreen,  2  N.  Hamp.,  333.  So  payment 
in  land,  which  is  accepted  in  satisfaction,  will  support  an  ac- 
tion for  money  paid.  Bonney  v.  Seeley^  2  Wend.,  481 ;  Ains- 
lie  V.  Wilson,  7  Cow.,  662.  Randall  v.  Rich,  11  Mass.,  494,498. 

(7.  R.  IngersoU,  for  the  defendant. 

The  cases  cited  on  the  part  of  the  plaintiff  are  mainly  to 
the  effect  that  '^property  paid  or  received  as  money  will  sup- 
port the  action  for  money  paid."  Ainslie  v.  Wilson,  7  Co  wen, 
662.  But  it  must  be  property — money's  worth — something 
the  value  of  which  can  be  measured  by  money ;  and  just  to 
the  extent  that  it  has  a  value  that  can  be  measured  by  money, 
will  it  support  the  action.  "  If  the  plaintiff  had  paid  the 
defendant's  debt  by  paying  half  the  amount,  can  he  recover 
the  whole  from  the  defendants  ?  I  think  not.  He  is  entitled 
to  recover  the  amount  paid,  not  the  amount  extinguished  by 
that  payment."  Bonney  v.  Seeley,  2  Wend.,  483.  See  also 
2  Greenl.  Ev.,  §  113.  In  the  cases  cited,  where  payment  by 
a  negotiable  note  was  held  to  be  a  money  payment,  there  was 
no  question  ot  the  responsibility  of  the  parties  to  the  note. 
In  Arnold  v.  Camp,  12  Johns.,  409,  Ch.  J.  Thompson  says  : 
"  There  is  nothing  in  the  case  showing  that  the  maker  is  in- 
solvent or  unable  to  pay  the  note." 

A  negotiable  note  is  a  note  that  can  be  negotiated.  The 
reason  for  the  rule  that  payment  by  negotiable  paper,  when 
received  as  money,  is  a  good  payment,  is  "  that  otherwise  a 
party  may  be  obliged  to  pay  a  debt  twice,  if  the  paper  should 
pass  into  the  hands  of  an  innocent  indorsee."  Cumming  v. 
Haekley,  8  Johns.,  203.  But  the  note  of  an  irresponsible 
party  can  have  no  currency.  It  has  no  value,  and  no  one 
will  pay  value  for  it.  The  maker  runs  no  risk  of  its  ever 
passing  into  the  hands  of  an  innocent  indorsee.  It  is  like  a 
check  drawn  upon  a  bank  where  there  are  no  funds,  or  a  draft 
that  has  been  protested.  "  A  forged  note  or  dishonored  draft, 
if  delivered  in  payment,  is  no  satisfaction  or  extinguishment 
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of  an  antecedent  demand,  and  for  the  most  just  and  obvious 
reasons."  Eagle  Bank  v.  Smithy  5  Conn.,  74.  The  note  in 
question,  though  made  in  1862,  has  never  in  fact  been  nego- 
tiated or  had  anything  paid  upon  it.  If  it  has  ever  had  or  is 
likely  to  have  any  value  to  give  it  negotiability,  the  plaintiff 
must  show  it.  It  is  for  him  to  prove  that  money's  worth  was 
paid  by  him,  before  he  can  recover  money  from  the  defendant. 

The  cases  cited  by  the  plaintiff  also  show  that  to  support 
this  action  by  the  payment  of  negotiable  paper,  however  val- 
uable, either  the  note  must  have  been  paid  by  the  plaintiff,  or 
the  party  taking  it  must  have  given  for  it  something  of  value, 
as  the  release  of  some  other  party  who  was  holden  to  him. 
In  Douglass  v.  Moody,  9  Mass.,  653,  the  defendant  was  held 
not  liable  until  payment  of  the  note.  In  McLellan  v.  Crof- 
ton,  6  Greenl.,  333,  a  recovery  was  had  on  the  distinctive 
ground  that  the  debt  of  a  third  person  had  been  discharged 
by  the  note.  And  all  the  other  cases  cited,  in  which  no  actual 
payment  had  been  made  upon  the  note,  were  cases  of  that 
character; 

In  the  case  at  bar  Conner  &  Spns  gave  up  nothing  when 
they  took  the  note  in  question.  They  never  had  any  claim 
on  the  defendant,  or  on  any  one  else  than  the  plaintiff.  They 
never,  legally  or  equitably,  were  entitled  to  anything  more 
than  what  was  turned  out  to  them  by  Faulkner,  the  individ- 
ual note  of  Wright.  In  surrendering  that  note  and  taking 
the  new  one  they  lost  nothing.  And  on  Wright's  part  it  was 
the  mere  substitution  of  one  promise  for  another. 

Foster,  J.  The  plaintiff  seeks  to  recover  of  the  defendant 
the  sum  of  f  981tW  with  interest  from  the  15th  of  December, 
1862,  for  money  paid  by  the  plaintiff  on  that  day  to  Messrs. 
James  Conner  &  Sons  for  the  use  and  benefit  of  the  defendant. 

It  is  not  claimed  by  the  plaintiff  that  he  made  this  payment 
in  money,  but  that  he  gave  his  endorsed  note  for  the  amount ; 
that  the  note  was  given  and  received  in  full  payment  and 
discharge  of  a  debt  which  the  defendant  was  legally  bound  to 
pay ;  and  that  it  was  therefore  to  be  regarded  as  a  money 
payment,  and  conferred  the  same  right  of  action  and  recovery. 
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It  has  frequently  been  decided,  both  in  England  and  in  this 
country,  that  where  a  party  gives  a  promissory  note  for  the 
debt  of  another  which  the  creditor  accepts  in  payment,  it  is 
as  a  payment  of  money  to  the  party's  use,  and  may  be  recov- 
ered as  such.  Among  the  early  cases,  perhaps  the  earliest, 
in  which  this  doctrine  was  distinctly  laid  down,  is  the  case  of 
Barclay  v.  Qvochy  2  Esp.  Rep.,  671.  The  correctness  of  this 
decision,  which  was  made  in  1797,  was  questioned,  but  the 
case  was  not  overruled,  a  few  years  after  in  Taylor  v.  HiggvM^ 
8  East,  169.  In  that  case  the  plaintiflF  and  defendant  were 
jointly  holdcn  on  a  bond  to  a  third  person,  a  creditor  of  tlie 
defendant,  to  pay  a  debt  of  the  defendant.  The  plaintiff 
gave  his  bond  and  warrant  of  attorney,  which  was  accepted 
as  payment  and  satisfaction  of  the  old  debt,  and  the  old  bond 
and  warrant  of  attorney  were  cancelled.  Without  paying 
tliis  last  named  bond,  the  plaintiflf  brought  an  action  against 
the  defendant,  and  the  question  was,  whether  the  plaintiflF  was 
entitled  to  hold  the  defendant  to  bail  for  £120,  the  amount  gf 
the  bond,  upon  an  affidavit,  stating  the  cause  of  action  to  be 
for  so  much  money  paid,  laid  out,  and  expended  by  the  plain- 
tiff for  the  defendant's  use. 

Lord  EUenborough  said : — "  There  is  no  pretence  for  con- 
sidering the  giving  of  this  new  security  as  so  much  money 
paid  for  the  defendant's  use.  Supposing  even  the  case  of  the 
note  of  hand  or  bill  of  exchange  [referring  to  Barclay  v. 
Oooch^']  to  have  been  rightly  decided,  still,  this  security,  con- 
sisting of  a  bond  and  warrant  of  attorney,  is  not  the  same  as 
that,  and  is  nothing  like  money."  The  current  of  American 
authorities  sustains,  we  think,  substantially  the  doctrine  of 
the  case  of  Barclay  v.  Gooch.  The  plaintiff's  counsel  refer 
us  to  numerous  cases  decided  in  the  states  of  Maine,  New 
Hampshire,  Vermont,  Massachusetts,  and  New  York,  in  which 
the  principle  of  that  case  is  recognized  and  approved.  We 
are  not  disposed  to  examine  these  cases  particularly,  or  to 
express  any  opinion  of  their  merits,  as  we  decide  the  case  at 
bar  upon  certain  facts  detailed  in  the  auditor's  report  which 
make  it  unnecessary. 

The  debt  of  the  defendant  which  the  plaintiff  claims  to 
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have  paid,  and  for  the  payment  of  which  he  seeks  to  recover 
in  this  action,  arose  out  of  the  purchase  of  an  interest  in  a 
certain  newspaper  establishment  called  the  "  Daily  Morning 
News."  Prior  to,  and  at  the  time  of  this  purchase,  this 
establishment  was  owned  by  the  plaintiff  and  William  Faulk- 
ner, who  were  associated  in  business  under  the  firm  of  Faulk- 
ner A  Wright.  The  defendant  bought  out  Faulkner's  interest, 
and  in  part  payment  therefor  gave  him  two  promissory  notes 
on  time,  made  by  the  plaintiff,  one  for  three,  the  other  for  five 
hundred  dollars.  These  notes  were  payable  to  the  order  of 
Faulkner,  and  as  between  the  plaintiff  and  defendant  were 
merely  accommodation  notes,  the  defendant  agreeing  to  save 
the  plaintiff  from  all  liability  as  maker  of  the  same.  This 
was  on  or  about  the  3d  of  September,  1859. 

Here  was  a  payment  of  the  defendant's  debt  by  a  negotia- 
ble note  of  the  plaintiff,  and  if  the  case  stopped  here  we  do 
not  see  why  it  would  not  fall  within  the  principle  of  Barclay 
v.  Oooch^  and  divers  subsequent  cases,  on  the  authority  of 
which  the  plaintiff  would  be  entitled  to  recover.  But  the 
report  sets  forth  additional,  and,  as  we  think,  controlling  facts, 
which  lead  to  a  different  result. 

At  the  time  that  the  plaintiff  gave  Faulkner  these  notes 
in  payment  of.  the  defendant's  debt,  the  plaintiff  was  in  poor 
credit,  so  poor  that  it  was  supposed  Faulkner  would  not  be 
able  to  negotiate  the  notes,  but  would  be  compelled  to  hold 
them  till  maturity,  when,  in  the  event  of  a  failure  of  consid- 
eration and  of  a  suit  brought  by  Faulkner  on  the  notes,  the 
defendant  would  be  able  to  make  defence  and  resist  the  pay- 
ment of  the  same.  It  is  further  found  that  some  of  the  rep- 
resentations made  by  Faulkner  to  the  defendant,  as  to  the 
condition  of  the  office  at  the  time  of  the  purchase,  were  not 
true. 

It  appears  however  that  Faulkner  did  negotiate  the  notes, 
and  as  it  seems,  though  the  fact  is  not  distinctly  found,  before 
their  maturity,  turning  them  out  for  a  valuable  consideration 
to  Messrs.  James  Conner  &  Sons,  who  after  the  maturity  of 
the  three  hundred  dollar  note  brought  a  suit  upon  it  against 
the  plaintiff,  and  recovered  a  judgment  against  him  for  the 
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amount  of  the  same  with  interest  in  the  Superior  Court  for 
the  county  of  New  Haven  at  the  May  term,  1860.  This  was 
without  the  knowledge  of  the  defendant. 

On  the  16th  of  December,  1862,  this  judgment  being  unsat- 
isfied, and  the  remaining  note  of  five  hundred  dollars  having 
matured  and  being  unpaid,  the  whole  matter  was  arranged 
between  the  plaintiflf  and  Conner  &  Sons,  by  a  note  at  three 
months  made  by  the  plaintiff  for  $981^,  payable  to  the  order 
of  one  Charles  H.  Martin,  and  by  him  endorsed,  in  consider- 
ation of  which  Messrs.  Conner  &  Sons  released  and  discharged 
the  plaintiff  from  the  judgment  and  gave  up  to  him  the  five 
hundred  dollar  note.  This  was  also  done  without  the  knowl- 
edge of  the  defendant ;  and  it  is  further  found  that  both  the 
maker  and  indorser  of  the  last  named  note  were  irresponsible 
persons.  Now  the  question  is,  does  the  giving  of  this  note 
enable  the  plaintiff  to  recover  of  the  defendant  as  for  so  much 
money  paid  for  his  use  ? 

We  are  decidedly  of  opinion  that  it  does  not.  A  note  with 
irresponsible  names  is  no  better  than  a  note  with  fictitious 
names,  or  no  names  at  all, — mere  blank  paper — worthless. 
Without  doing  violence  to  well  settled  principles  of  law,  we 
cannot  regard  such  paper  as  money  in  the  payment  of  a  debt. 
When  a  promissory  note  has  been  given  and  received  in  pay- 
ment and  discharge  of  a  debt,  and  where  courts  of  law  have 
recognized  giving  such  a  note  as  the  payment  of  so  much 
money,  it  has  been  on  the  ground  that  the  note  was  of  value 
— equivalent  to  money.  That  cannot  be  said  of  this  note. 
But  it  is  said  that  it  paid  a  debt,  discharged  a  liability  of  the 
defendant.  A  worthless  piece  of  paper  is  no  legal  consider- 
ation for  the  discharge  of  a  debt,  and  if  this  debt  was  dis- 
charged it  must  be  considered  a  voluntary  discharge ;  the 
creditor  forgave  his  debtor  from  the  payment  of  his  debt. 

But  the  debt  for  which  this  note  was  given  was  not  in  form 
the  debt  nor  the  liability  of  the  defendant,  and  there  was  there- 
fore no  debt  of  the  defendant  which  could  in  any  proper  sense 
be  discharged  by  the  acceptance  of  the  new  note  and  the  dis- 
charge of  the  old  note  and  the  judgment.  The  defendant's 
name  did  not  appear  upon  the  paper,  nor  was  he  a  party  to 
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the  judgment.  The  original  notes,  the  three  and  five  hundred 
dollar  notes,  were  made  by  the  plaintiff  alone  and  he  only 
was  liable  on  them.  They  were  given  as  part  consideration 
for  the  purchase  of  Faulkner's  interest  in  the  newspaper 
establishment,  but  nobody  connected  with  the  transaction 
regarded  them  as  money ;  they  were  not  passed  or  treated  as 
such.  Tlie  credit  of  the  maker  was  so  poor  that  it  was  sup- 
posed Faulkner  would  be  unable  to  pass  them,  but  would  be 
compelled  to  hold  them  till  maturity ;  and  then,  in  the  event 
of  a  suit  brought  on  them,  should  there  be  a  failure  of  consid- 
eration, the  defendant  could  avail  himself  of  it  as  a  defence. 
A  suspicion  seems  to  have  been  entertained  from  the  begin- 
ning that  the  value  of  the  interest  purchased  was  not  so  great 
as  was  represented,  and  hence  payment  was  made  in  this 
peculiar  kind  of  paper.  Tlie  report  states  tliat  some  of  the 
representations  made  by  Faulkner  to  the  defendant  as  to  the 
condition  of  the  office  at  the  time  of  the  purchase  were  not 
true.  Such  representations  of  course  could  not  affect  an 
innocent  indorsee  who  took  the  notes  for  a  valuable  consider- 
ation before  maturity ;  still  they  enable  us  to  understand 
better  the  original  transaction,  and  show  that  giving  these 
noles  was  not  considered  at  the  time  as  a  money  payment. 
Manifestly  no  action  for  money  paid  could  have  been  main- 
tained by  the  plaintiff  against  the  defendant  wlien  the  notes 
were  given,  the  agreement  being  that  the  defendant  was  to 
save  the  plaintiff  harmless  from  all  liability  as  maker  of  the 
same.  But  it  was  then,  if  ever,  that  the  plaintiff  paid  the 
debt  of  the  defendant,  for  he  has  done  notliiug  since  but  vol- 
untarily, without  the  knowledge  of  the  defendant,  to  substitute 
a  new  promise  for  the  old  one.  The  i)er8onal  liability  of  tlie 
plaintiff  is  substantially  the  same  now  that  it  was  originally. 
He  has  paid  nothing,  and  the  new  promise,  being  of  no  value 
in  the  market,  cannot  be  considered  equivalent  to  the  payment 
of  money. 

It  must  be  understood  that  we  do  not  hold  that  the  j  Jain- 
tiff,  when  he  sliall  actually  pay  the  amount  of  his  note  to 
Conner  &  Sons,  can  not  recover  of  the  defendant  the  amount 
paid.     The  original  debt  was  equitably  that  of  the  defendant 
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to  pay,  and  it  remains  equitably  his  debt.  Whenever  there- 
fore the  plaintiff  is  compelled  to  pay  it  he  will  at  once  have 
a  right  of  action  against  the  defendant  for  the  amount  paid. 
What  we  now  hold  is  merely  that  he  has  not  yet  paid  the 
debt,  his  own  worthless  note  not  constituting  payment.  That 
note,  as  we  have  remarked,  is  only  a  substitute  for  the  original 
notes.  It  is  at  best  merely  a  renewal  of  those  notes,  with 
some  unimportant  changes  of  form ;  and  the  plaintiff  stands 
no  better  on  the  new  note  than  he  did  on  the  old  ones.  He 
must  in  some  form  pay  the  original  notes  before  he  can  have 
any  claim  on  the  defendant  for  money  paid. 

In  this  view  of  the  case,  it  becomes  unnecessary  to  consider 
the  other  questions  raised.  The  Superior  Court  is  advised  to 
render  judgment  for  the  defendant. 

In  this  opinion  the  other  judges  concurred. 


Digitized  by  VjOOQIC 


AUGUST  TERM,  1870.  177 

Strong  V.  Lawler. 

SUPREME  COUKT  OP  EKRORS. 
LITCHFIELD  COUNTY. 

AUGUST  TERM,  1870. 

Present^ 

BUTLBB,  C.  J.,  CaBPBNTBB,  FoSTEB^  SeYHOXTB,  and  GbANGBP  *  Js*.    66    M9| 


William  Strong  vs.  John  Lawler. 

The  anthorities  seem  to  require  that  in  a  declaration  in  replevin  for  property 

distrained  for  rent,  the  particular  place  where  the  property  was  taken  should. 

be  alleged  as  well  as  the  town. 
But  the  reasons  for  this  rule  are  not  satis&ctory  and  it  should  not  be  extended. 
In  a  declaration  in  replevin  for  cattle  impounded  it  is  sufficient  to  allege  tber 

town  where  they  were  taken. 
And  it  would  seem  to  be  sufficient  in  all  cases  of  replevin  provided  for  by  onr- 

•tatutes,  distraining  for  rent  not  being  known  to  our  law. 

Replevin,  brought  to  the  Superior  Court  in  Litchfieli 
County. 

The  writ  was  as  follows :  By  authority  of  the  state  of  Con«- 
necticut  you  are  hereby  commanded  without  delay  to  cause 
to  be  replevied  to  WUliam  Strong,  of  Woodbury,  in  Litchfield 
County,  his  beasts,  to  wit,  thirty  sheep,  now  distrained  or  im- 
pounded by  John  Lawler,  of  said  Southbury,  and  by  him  un- 
justly detained,  as  it  is  said ;  and  you  are  to  summon  the 
said  John  Lawler  to  appear  before  the  Superior  Court,  to  be 
holden  at  Litchfield,  in  and  for  the  County  of  Litchfield,  on 
the  1st  Tuesday  of  November,  1868,  next ;  then  and  there 
to  answer  unto  the  said  William  Strong,  in  a  plea  of  tres- 
pass, wherein  the  said  William  Strong  complains  that  the 

*  Judge  Granobr  of  the  Superior  Court  was  called  in,  in  the  place  of  Judge 
Park  who  was  absent. 

Vol.  XXXVII. — 23 
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said  John  Lawler,  on  the  12th  day  of  September,  1868,  at 
said  Southbury,  took  the  said  beasts,  the  said  sheep,  and  them 
unjustly  impounded  and  detained,  as  aforesaid,  until  this  time; 
which  is  to  the  damage  of  the  said  William  Strong  the  sum 
of  two  hundred  dollars,  and  therefore  he  brings  this  his  suit, 
the  said  William  Strong  having  given  bonds  according  to 
law.  Hereof  fail  not,  but  of  tills  writ,  with  your  doings 
thereon,  make  due  return  according  to  law. 

To  this  declaration  the  defendant  demurred.  The  court 
(PArfps,  J".)  overruled  the  demurrer  and  rendered  judgment 
for  the  plaintiff. 

The  defendant  filed  a  motion  in  error,  assigning  as  error 
that  the  declaration  was  insufficient  because  the  Iocil8  in  quo 
was  not  described  in  it  with  sufficient  certainty. 

U.  W.  Seymour  and  StmUngtxm^  for  the  plaintiff  in  error. 

1.  The  plaintiff  in  his  declaration  has  not  described  with 
sufficient  certainty  the  place  where  the  animals  were  taken. 
In  a  declaration  in  replevin  there  must  be  certainty  in  the 
description  of  the  hcus  in  quo,  1  Chitty  PI.,  165 ;  2  Chitty  PL, 
897,  notes  e  and  e,  and  fc^ms  on  pages  540,  645,  646,  647; 
Stephen  PL,  43, 161 ;  2  Wheat.  Selwyn,  912 ;  1  Wms.  Saund., 
347,  note  1 ;  2  Greenl.  Ev.,  §  562;  Gould's  PL,  ch.  3,  §  111 ; 
Gardner  v.  Bumphrey^  10  Johns.,  53 ;  Loomia  v.  2^fer,  4 
Day,  141. 

2..  Tlie  form  given  by  our  statute  recognizes  the  soundness 
of  the  above  rule  and  requires  the  same  certainty  of  descrip- 
tion.   Gen.  Stat.,  p.  76,  sec.  830. 

8.  The  defect  in  the  plaintiff's  declaration  is  fatal  on  de- 
murrer. Buller  N.  P.,  53 ;  2  Chitty  PL,  844,  note  h;  Fatten 
T.  Bradley  J  2  Moore  &  Payne,  20 ;  Banks  v.  AngeUj  7  Adol.  & 
El.,  843 ;  Bac.  Ab.,  "  Replevin  and  Avowry,"  if, 

Cothren^  for  the  defendant.in  error,  cited  Per8«^  v.  Wa;trou9y 
80  Conn.,  140,  143 ;  Loomis  v.  Tyler^  4  Day,  141,  144 ;  2 
Greenl.  Ev.,  §§  561,  562 ;  1  Swift  Dig.,  523,  524. 

Foster,  J.    To  the  declaration  in  this  case  the  defendant 
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clemars  generally,  because  the  place  where  the  ammab  were 
taken  ia  not  set  forth  more  d^nitely.  The  allegation  is 
simplj  ^'  at  said  Southbury^'^ 

It  has  irequentlj  been  decided  in  England  that  in  replevin 
the  declaration  most  allege  a  place,  in  addition  to  the  town, 
Yill,  parish,  or  hamlet,  where  the  property  was  taken ;  and 
if  such  allegation  be  wanting,  the  declaration  has  been  held 
bad  on  demurrer.  Ward  j.  Lamil^  Cra  Eliz.,  896 ;  8.0, 
(under  the  name  of  Ward  y.  Lakm)y  Moor,  678 ;  Read  y.  Exm^ 
1  Brownie,  176 ;  S.  C.  (under  the  name  (A  Bead  v.  Hawke\ 
Hob.,  16 ;  8.  (7.  (under  the  name  of  Bead  ^  Eawe^s  ease^^ 
Godbolt's  Bep.,  186.  Most  of  the  cases  which  had  then  been 
decided  are  (xdlected  by  Mr.  Sergeant  Williams,  in  a  note  to 
Potter  V.  Northj  1  Saund.  Bep.,  847.  All  these  are  old  au- 
thorities, but  a  more  recent  case,  Potten  v.  Bradley y  2  Moore 
&  Payne,  78,  recognizes  the  same  rule  of  law.  That  case 
stood  on  a  special  demurrer  to  the  declaration  for  the  same 
cause  alleged  in  this  case,  that  the  locu%  in  quo  of  the  caption 
was  not  specifically  set  forth.  The  case  was  argued  for  the 
defendant,  but  during  the  argument  for  the  plaintiff,  on  a  sug- 
gestion from  the  courts  the  plaintiff  amended  his  declara- 
tion ;  costs  to  abide  the  event. 

In  BatilcB  V.  AngeUy  7  Adolp.  &  Ell.,  841,  the  place  (^ 
caption  was  not  stated ;  the  defendant  made  avowry,  which 
was  held  insufficient  on  demurrer,  yet  the  court  held  it  suffi- 
cient to  cure  the  defect  in  the  declaration.  * 

The  elementary  writers  generally  lay  down  the  same  doc- 
trine. 6  Bac.  Ab.,  Beplevm  &  Avotpry,  H.  72 ;  1  Ghitty  on 
Plead.,  161 ;  Stephen  on  Plead.,  202 ;  Wilkinson  on  Beplev- 
in,  41 ;  Gould  on  Plead.,  chap.  8,  §  111 ;  Browne  on  Ac- 
tions at  Law,  447 :  2  Greenleaf  Ev.,  §  562. 

We  are  not  disposed  to  enforce  rigorously  a  technical  rule 
of  jieading,  unless  it  be  necessary  to  further  the  ends  of  jus- 
tice or  to  sustain  some  valuable  principle  of  law.  To  pro- 
nounce this  declaration  insufficient  would  not,  we  think,  pro- 
mote either  of  those  objects,  and  we  are  inclined  therefore  to 
hold  it  sufficient. 

A  careful  examination  of  the  authorities  above  quoted, 
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which  seem  to  establish  the  doctrine  contended  for  by  the 
defendant  in  this  case,  may  not  be  without  interest,  and  will, 
we  think,  aid  us  in  coming  to  a  correct  result. 

Ward  V.  LaviUy  or  Ward  v.  Lakin,  as  the  case  is  styled  in 
Moor,  decided  in  the  43d  and  44th  of  Elizabeth,  is  very  briefly 
reported  both  by  Croke  and  Moor.  It  is  merely  said  that  the 
plaintiff  counts  of  the  taking  apud  Dale^  without  alleging  any 
certain  place,  as  the  usual  course  is  to  say  in  quodam  loco 
vocat.  &c.  And  for  this  cause  the  defendant  demurred.  And 
the  count  held  to  be  ill,  for  the  place  is  put  in  the  count  to 
give  notice  to  what  the  defendant  should  make  his  title,  and 
answer  that  the  vill  is  too  general  and  uncertain.  Wherefore 
the  count,  being  against  the  general  form,  was  adjudged  to 
beiU. 

Bead  v.  How  is  thus  reported  by  Brownlow :  "  In  replevin, 
the  place  was  omitted  in  the  declaration,  and  the  defendant 
demurred,  and  held  a  good  cause,  for  the  plaintiff  is  bound  to 
take  notice  where  the  cattel  are  distrained.  A  man  cannot 
distrain  for  a  rent  charge  but  in  the  daytime,  because  I  may 
take  notice  where  it  is,  because  the  law  presumeth  that  I,  or 
my  servants,  are  all  the  day  upon  the  ground." 

Sir  Henry  Hobart  reports  this  case  under  the  name  of  Read 
V.  Hawke.  The  declaration  charged  the  defendant  with 
taking  his  beasts  at  Occult,  to  his  damage,  &c.  The  defend- 
ant demurred  upon  the  declaration  because  there  was  no  place 
where  the  taking  was,  but  only  a  town.  After  argument  at 
the  bar,  it  was  a^udged  by  the  court  that  the  declaration  was 
naught  for  the  cause  aforesaid,  4c.  Tlie  reporter  goes  on  to 
state  that  the  case  which  rules  this  was  the  case  in  35  H.  VI., 
fol.  40.  Sir  Henry  then  quotes  the  pleadings  in  that  case  at 
length,  in  the  somewhat  barbarous  Latin  of  that  age.  The 
plaintiff,  Dimmocke,  complained  that  the  defendant,  Astead, 
at  Totting,  in  a  certain  place  called,  4c.,  took  his  beasts,  to 
wit,  three  cows  and  four  bullocks,  (japud  Totting  in  quodam 
loco  vocat  Ac,  cq>it  averia^  viz.j  tres  vaccas  et  quatuor  hoxncvr 
lo8.^  The  declaration  was  not  demurred  to,  but  the  omission 
to  name  the  place  of  caption  was  noticed  by  the  court,  and  it 
seemed  to  the  judges  that  the  defendant  must  avow  the  taking 
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before  he  could  have  a  return  of  the  beasts.  He  then  made 
avowry  in  due  form,  and  judgment  was  rendered  de  retomo 
habendo.    This  is  Sir  Henry  Hobart's  report  of  the  case. 

Under  the  name  of  Mead  and  Hawe^s  case,  Godbolt  reports 
this  case  more  fully  than  Brownlow  or  Hobart.  He  says  the 
plaintiff  counted  that  the  defendant,  cepit  averia  of  the  plain- 
tiff, apud  Occauidj  and  doth  not  say  in  quodam  loco^  <fec. 
Upon  which  the  Defendant  did  demur  in  law.  Haughton, 
Sergt.,  argued  for  the  defendant.  Sutton j  Sergt.,  for  tlie 
plaintiff;  and  during  the  progress  of  his  ai-gument  he  was 
interrupted  by  the  Chief  Justice  of  the  court.  "  Cook,  Chief 
Justice'* — (this  was  the  famous  Sir  Edward  Coke,  whose  name 
was  frequently  thus  written  in  those  days) — ^'  said,  that  there 
is  no  book  which  taketh  this  exception,  and  said  that,  not- 
withstanding the  precedents  cited,  it  was  well  enough ;  for 
he  said  there  was  a  difference  between  precedents  which  are 
the  invention  of  clerks,  and  judicial  precedents ;  and  the 
effect  of  the  suit  in  this  case  is,  not  the  showing  of  the  place, 
but  the  having  of  the  cattel ;  and  it  is  on  the  part  of  the  de- 
fendant to  show  where  he  took  the  cattel,  for  perhaps  the 
plaintiff  doth  not  know  where  he  took  them,  and  if  he  did 
know  the  place  where  they  were  taken,  yet  perhaps  he  hath 
not  witnesses  to  prove  the  same,  and  so  by  this  means  the 
plaintiff  should  be  at  a  great  mischiefe  and  delayed  in  his 
suit.  Whereas  a  replevin  is  festinum  remedium  to  have  his 
cattel  again,  which  perhaps  are  his  plough  cattel."  Wabur- 
TON,  Justice,  said  ♦  ♦  ♦  "  that  in  this  case  he  who  best 
knows  whei'e  the  taking  was  ought  to  show  it,  and  that  is  the 
avowant ;  for  it  is  no  reason  that  the  plaintiff  for  missing  of 
the  place,  not  being  of  the  substance,  should  be  triced."  At 
another  day.  Cook  said  "  that  in  the  Book,  Nov.  Narration.^  it 
is  said  that  the  town,  place,  and  colour  of  the  beasts  ought  to 
be  showed  by  the  plaintiff  in  replevin ;  and  he  said,  if  the 
colour  had  been  left  out,  he  would  have  given  credit  to  the 
book,  because  it  is  clear  that  the  colour  is  not  needful  to  be 
showed ;  therefore  he  did  not  approve  of  the  authority  for  the 
jiace."  ffaughton,  Sergt.,  for  the  defendant,  relied  on  the 
case  in  Henry  the  Sixth's  time — Dimmocke  v.  Asteady  (quo- 
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ted  above  in  Hobart's  report,)  and  MOiony  Sergt,  for  defend- 
ant, insisted  upon  a  subsequent  case  in  9  Ed.  lY^  41^  25, 
where  it  was  held  that  the  use  is  to  declare  in  a  certain  plaee, 
but  if  the  place  be  cmiitted  yet  it  is  good  enough.  And  he 
said  that  the  cause  of  the  judgment  in  the  case  in  Henry  the 
Sixtli's  time  might  be  because  there  waa  a  blank  left  for  tiie 
place — ^the  plaintiff  had  begun  to  allege  the  certain  place,  for 
the  record  is  in  quodam  loco  votaU  &c.,  without  expressing  the 
place,  which  he  could  not  affirm,  and  therefore  M  was  adjudgied 
against  the  plaintiff.  Godbolt  does  not  give  the  final  decision 
of  this  case,  but  states  that  it  was  adjourned.  It  seems  scarce- 
ly credible,  after  the  very  positive  opinions  expressed  in 
this  case  by  Coke,  C.  J.,  and  Waburton,  J.,  and  the  very 
satisfactory  reasons  for  those  opinions  given  during  the  argu- 
ment, that  the  judgment  should  have  been  for  the  defendant 
and  the  declaration  held  to  be  insufficient.  Hobart  and  Moor, 
however,  both  so  report  the  decision.  We  think  the  views 
put  forth  by  Coke  and  Waburton,  which  we  have  quoted,  are 
sensible  and  forcible,  and  we  have  seen  no  good  answer  to 
them.  The  decision  of  this  case,  as  reported,  certainly  goes 
to  sustain  the  claim  of  the  detendant ;  but  the  argument  at 
the  bar,  and  tlie  reasoning  of  the  court,  so  far  as  they  have 
come  down  to  us,  tend  to  an  opposite  conclusion. 

Ward  V.  LaviUy  or  Ward  v.  Lakiny  is  too  briefly  reported 
to  be  of  great  weight  as  an  authority. 

But  however  numerous  the  English  precedents  may  be,  and 
however  clearly  it  may  be  shown  that  the  common  law  of 
England  requires  the  place  of  caption  to  be  stated  with  cer- 
tainty in  a  declaration  in  replevin,  it  is  far  ft-om  being  a  logi- 
cal or  legal  result  that  such  is  the  law  of  Connecticut.  The 
cases  to  which  this  form  of  action  may  be  applied,  differ  very 
widely  in  the  two  jurisdictions.  In  England  replevin  is  re- 
sorted to  chiefly,  if  not  solely,  to  recover  possession  of  property 
distrained,  and  in  such  cases  it  is  manifest  the  place  of  caption 
may  become  important.  Distraining  for  rent  is  wholly  un- 
known to  our  law  and  our  practice,  and  of  course  we  have  no 
need  to  resort  to  an  action  of  replevin  on  that  account.  Hence 
we  see  at  once  that  the  reasons  which  may  make  it  necessary 
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to  allege  the  place  of  caption  in  repleyying  properly  distrained 
for  rent,  have  no  ap^dication  to  tiie  action  of  replevin  in  Gon- 
neotiout.  Replevin,  by  our  statute,  could  formerly  be  brought 
only  for  beasts  impounded  and  personal  property  attached ; 
but  by  recent  changes  it  lies  for  any  personal  property  un- 
lawlullj  detained.  It  would  be  senseless  to  require  a  plaintiff 
in  replevin,  in  all  these  cases,  to  allege  tlie  place  of  caption. 
To  restrict  its  application  to  the  case  of  a  distress  for  rent  is 
equivalent  to  a  rejection  of  Ae  rule,  for,  as  we  have  before  re- 
marked, such  a  proceeding  is  unknown  among  vs. 

We  believe  there  are  but  few  American  autiiorities  directly 
on  this  question.  In  the  case  of  Gardner  v.  Bamphrey^  10 
Johns.  Rep.,  58,  the  Suinreme  Ckmrt  of  New  York  say  that 
the  declaration  in  replevin  must  state  a  place  certain,  within 
the  village  or  town,  but  the  omission  is  cured  by  the  defend- 
ant's pleading  over.  This  suit  was  to  replevy  property  dis- 
trained for  rent. 

By  the  New  York  Code  of  Procedure  it  is  not  necessary  to 
allege  the  place  of  taking,  (x  any  taking,  in  replevin.  Un- 
lawful detention  is  all  that  need  be  allied.  Where  property 
has  been  distrained,  the  taking  and  the  place  of  taking  must 
be  alleged. 

The  learned  editor  of  the  American  edition  of  Sir  Henry 
Yelverton's  Reports,  Mr.  Metcalf,  in  his  note  to  Trulock  v. 
Bigshy^  Yelv,,  186,  says:  "According  to  the  form  of  the  writ 
of  replevin  prescribed  by  statute  in  Massachusetts,  the  same 
particularity  is  requisite  as  at  common  law ;  but  it  is  little 
regarded  ia  practice.^  In  PeaiM9ylvania,in  the  case  of  Mmek 
V.  Folkroady  1  P.  A.  Browne's  Rep.,  60,  a  replevin  was 
brought  for  a  variety  of  articles,  particularly  set  forth  in  the 
declaration,  which  laid  the  goods  to  have  been  taken  "  at  the 
county  of  Philadelphia."  These  articles  had  not  been  dis- 
trained for  rent.  The  defendant  demurred  specially,  setting 
out  for  cause  that  it  is  not  alleged,  nor  does  it  appear  from 
the  said  declaration,  where  or  in  what  particular  place  or 
places,  in  said  county  &c.  the  said  goods  and  chattels  were 
taken.  The  court  overruled  the  demurrer,  and  held  the 
declaration  sufficient 
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In  the  case  of  LoomU  v.  I^fer,  4  Diay,  141,  the  declaration 
charged  the  defendant  with  taking  certain  cattle  in  the  town 
of  Coventry,  and  inipounding  the  same.  The  defendant  made 
avowry,  setting  forth  the  taking  of  the  cattle  with  no  more 
particularity  as  to  place  than  what  appeared  in  the  declara- 
tion. On  writ  of  error,  after  judgment  for  the  defendant,  the 
court  held  the  allegation  in  the  avowry  as  to  the  place  of 
taking  sufficient.  Judge  Swift  says,  1  Dig.,  524,  ^^As  how- 
ever it  is  not  material  for  the  plaintiff  to  describe  precisely 
the  place  where  the  beasts  were  taken  doing  damage,  the 
ground  of  his  complaint  being  the  unlawful  impounding,  I 
apprehend  the  defendant  may  consider  the  place  stated  in  the 
writ  to  be  immaterial,  and  in  his  answer  may  set  forth  and  de- 
scribe the  place  where  they  were  actually  taken  so  as  to  en- 
title himself  to  recover  damages  for  the  injury  done." 

The  result  of  the  investigations  which  we  have  been  enabled 
to  make  is,  that  the  prevailing  course  of  the  authorities  re- 
quire the  pleader,  in  a  declaration  in  replevin  for  property 
distrained  for  rent,  to  allege  the  place  of  caption,  in  addition 
to  the  town.  We  think,  the  law  goes  no  further  than  this, 
and  we  are  not  disposed  to  extend  it,  for  we  are  not  well  sat- 
isfied with  the  reasoning  with  which  this  law  must  be  vindi- 
cated, if  indeed  it  be  vindicated  at  all ;  certainly  very  weighty 
objections  can  be  urged  against  it. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred,  except  Set- 
MOUB,  J.,  who  having  been  counsel  in  the  case  when  at  the 
bar,  did  not  sit 
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David  D.  Tail's  Appeal  peom  Pbobatb. 

A  court  of  probate  has  power  to  go  behind  die  report  of  conumssionerB  upon 
insolrent  estates,  and  marshal  the  general  daims  rqioned  by  them  accordfaig 
to  such  equities  as  may  justly,  npon  settled  principles  of  equity,  give  some 
daims  or  classes  of  claims  a  preference  over  others. 

A  different  role  was  established  by  the  case  of  Hcichkia  t.  Beach,  10  Conn.,  233, 
and  was  followed  until  the  decision  in  AshrMa^sApp&dJrom  Probate,  27  Conn., 
241.  The  rule  estaUished  by  the  latter  case  should  be  adhered  to  that  the  law 
may  be  settled. 

The  opinion  in  that  case  commented  on,  and  some  of  the  yiews  in  it  dissented 
from. 

Tlie  chanceiy  powers  of  a  court  of  probate  are  only  such  as  are  incidental,  con- 
nected with  the  settlement  of  a  particular  estate,  and  necessary  for  the  adjust- 
ment of  equitable  rights.  A  priority  among  creditors  or  benefidaries,  to  be 
decreed  by  a  court  of  probate,  must  be  founded  on  a  clear,  definable  and  spe- 
cific equitable  right,  recognized  as  such  in  equity  jurisprudence,  and  which  a 
court  of  equity  would  enforce  if  the  matter  could  be  brought  before  it. 

Where  property  held  by  an  assigning  debtor  in  trust  goes  into  the  hands  of  his 
assignee  in  insolveney,  the  assignee  holds  it  subject  to  the  trust  and  the  cred- 
itors have  no  claim  upon  it 

Appeal  from  a  decree  of  the  court  of  probate  for  the  dis- 
trict of  Winchester  ordering  the  payment  in  full  of  certain 
claims  allowed  by  the  commissioners  upon  the  insolvent  estate 
of  Charles  B.  Coe,  assigning  debtor,  before  the  payment  of 
other  claims  allowed  by  the  commissioners ;  taken  to  the  Su- 
perior Court  in  Litchfield  county  and  tried  before  Minor ^  J. 

The  decree  was  passed  upon  the  petition  of  David  W.  Coe 
and  others,  who  had  presented  claims  to  the  commissioners 
on  the  insolvent  estate  mentioned,  and  whose  claims  had  been 
allowed  and  reported  by  the  commissioners  with  other  claims 
against  the  estate  as  general  claims,  no  facts  being  reported 
by  the  commissioners  with  regard  to  any  equities  afiFecting 
the  claims.  The  petition  set  up  certain  facts  which  the  peti- 
tioners claimed  created  an  equitable  right  in  favor  of  their 
claims,  which  were  described  in  the  report  as  "  notes  of  S.  W. 
Coe  &  Son,"  to  a  precedence  over  the  other  claims  allowed 
and  reported  and  which  were  alleged  to  have  been  originally 
the  debts  of  the  firm  of  Coe,  Shenehon  <t  DeWitt,  to  which 
firm  Charles  B.  Coe,  the  insolvent,  had  belonged.  The  decree 
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of  the  court  upon  the  petition  was  as  follows :  "  Ordered^ 
that  whenever  the  assignee  of  said  estate  shall  apply  the 
assets  of  said  estate  to  the  payment  of  the  debts  thereof,  the 
debts  allowed  by  the  commissioners  as  due  to  S.  W.  Coe  & 
Son,  shall  be  paid  in  full  before  any  application  of  the 
assets  of  said  estate  is  made  in  payment  of  any  indebtedness 
allowed  by  said  commissioners  as  originally  the  debts  of  Coe, 
Shenehon  &  DeWitt." 

The  following  facts  were  found  upon  the  appeal  by  the  Su- 
perior Court: 

Previously  to  the  13th  day  of  August,  1868,  Samuel  W. 
Coe,  and  his  son  David  W.  Coe,  were  engaged  in  the  transac- 
tion of  a  general  mercantile  business  in  Winchester,  Connec- 
ticut, under  the  name  of  Samuel  W.  Coe  <t  Son ;  and  Charles 
B.  Coe,  another  son  of  Samuel  W.  Coe,  was  engaged  in  busi- 
ness in  the  city  of  New  York  as  a  member  of  the  mercantile 
firm  of  Coe,  Slienehon  &  DeWitt. 

Samuel  W.  Coe,  being  in  declining  health,  was  desirous  of 
closing  up  the  afiairs  of  his  copartnership  and  his  personal 
affairs  during  his  life-time,  and  reposing  especial  confidence 
in  his  son,  Charles  B.,  sent  for  him  and  he  came  from  New 
York  to  Winchester. 

On  said  13th  day  of  August,  1868,  it  was  orally  agreed  by 
Samuel  W.  Coe,  David  W.  Coe  and  Charles  B.  Coe,  that  all 
the  goods  and  property  of  the  firm  of  S.  W.  Coe  &  Son  should 
be  transferred  to  Charles  B.  Coe,  for  the  sole  and  express 
purpose,  and  upon  the  express  condition,  of  having  them  judi- 
ciously and  prudently  converted  into  money  as  speedily  as 
possible  by  Charles  B.,  and  the  avails  paid  by  him  to  the  cred- 
itors of  S.  W.  Coe  &  Son  in  payment  in  full  of  the  indebted- 
ness of  the  copartnership,  and  the  balance,  if  any  remained^ 
paid  to  the  firm  of  S.  W.  Coe  &  Son ;  and  that  Charles  B. 
should  give  his  promissory  notes  for  the  amount  that  the 
goods  and  property  were  worth,  payable  to  S.  W.  Coe  &  Son, 
the  notes  to  be  regarded  as  vouchers  or  memoranda  of  the 
transaction  to  show  the  value  of  the  geods  and  property  trans- 
ferred to  him ;  and  after  all  the  creditors  of  S.  W.  Coe  &  Son 
should  be  paid  and  any  balance  remaining  should  be  paid  to 
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the  firm,  the  notes  were  to  be  given  up  to  Charles  B.  Coe  and 
cancelled ;  and  any  sum  paid  to  the  creditors  of  the  firm  by 
Charles  B.  was  to  be  indorsed  on  the  notes.  In  pursuance 
of  this  agreement  Samuel  W.  and  David  W.  Coe,  on  the  13th 
day  of  August,  in  good  faith  transferred  all  of  the  goods  and 
property  of  S.  W.  Coe  &  Son,  amounting  to  $17,760,  to  Charles 
B.  Coe,  and  Charles  B.  in  like  good  faith  to  carry  into  effect 
the  agreement  gave  his  five  promissory  notes,  payable  to  S. 
W.  Coe  &  Son,  all  bearing  date  Aug.  18, 1868,  four  for  $4000 
each,  payable  respectively  in  twelve,  fifteen,  eighteen  and 
twenty-one  months,  and  the  fifth  for  $1750  payable  in  twenty- 
four  months,  as  vouchers  or  memoranda  showing  the  amount 
of  goods  and  property  so  transferred.  The  appellees  intro* 
duced  parol  testimony  to  prove  all  of  the  foregoing  facts, 
except  the  amount  of  the  notes  and  their  tenor,  to  which  tes- 
timony the  appellant  objected,  but  the  court  admitted  the 
same. 

TheT  amount  of  the  indebtedness  of  the  firm  of  S.  W.  Coe 
&  Son  at  the  time  of  the  transfer  of  the  property  was  about 
$15,000,  and  the  firm  was  not  then  in  failing  circumstances, 
nor  was  the  transfer  made  in  view  of  insolvency. 

All  of  the  creditors  of  the  firm  were  advised  of  the  trans- 
fer and  acquiesced  therein,  but  no  other  person  had  knowledge 
of  the  transaction,  nor  did  Vail,  the  appellant,  have  any  knowl- 
edge thereof  at  the  time  he  became  the  owner  of  the  notes 
hereinafter  mentioned. 

On  the  25th  day  of  August,  1868,  Samuel  W.  Coe  died, 
leaving  a  will  appointing  David  W.  Coe  his  executor,  who 
has  ever  since  been  and  now  is  acting  as  such  executor  in  the 
settlement  of  his  estate. 

Immediately  after  the  transfer  of  the  property  Charles  B. 
Coe  took  possession  of  the  property  and  commenced  convert- 
ing the  same  as  speedily  as  possible  into  money  for  the  purpose 
of  carrying  into  effect  the  objects  of  the  transfer,  and  so  con- 
tinued until  the  14th  day  of  December,  1868,  and  during  that 
period  he  added  to  the  goods  and  property  so  transferred, 
goods  to  the  amount  of  $4,981.66  purchased  on  credit,  and 
goods  to  the  amount  of  $7,751.24  purchased  for  cash  received 
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from  sales  of  the  goods  transferred,  and  during  the  same 
period  the  sum  of  $2,669.81  was  paid  to  the  creditors  of  S« 
W.  Coe  &  Son,  and,  on  the  14th  day  of  December,  1868,  was 
indorsed  on  the  note  of  $4000  so  given  by  Charles  B.  which 
would  iGbrst  mature.  The  purchases  on  credit  and-  for  cash 
were  made  in  good  faith,  for  a  more  prudent  and  judicious 
disposition  of  the  goods  and  property  so  transferred. 

After  the  transfer  Charles  B.  Coe  continued  to  be  a  mem- 
ber of  the  firm  of  Coe,  Shenehon  &  DeWitt  until  the  14th 
day  of  December,  1868,  on  which  day  that  firm  failed,  and 
made  an  assignment,  as  did  also  the  partners  of  the  firm 
individually,  of  all  their  property  in  New  York.  Charles  B. 
Coe  also,  on  the  29th  day  of  December,  1868,  made  an  assign- 
ment to  Asa  D.  Dickinson  of  New  York,  of  all  his  property 
in  this  state,  which  assignment  is  now  in  the  process  of  set- 
tlement before  the  court  of  probate  for  the  district  of  Win- 
chester. At  the  time  of  the  assignment  Charles  B.  Coe  had 
no  other  property  of  any  kind  in  this  state  except  the  goods 
and  property  so  transferred  to  him  by  S.  W.  Coe  &  Son,  and 
the  goods  added  thereto,  purchased  on  credit  and  for  cash, 
and  the  same  were  taken  possession  of  and  converted  into 
money  by  Dickinson  under  the  assignment,  and  Dickinson 
now  has  the  same  in  his  hands  ready  for  distribution  accord- 
ing to  law,  and  there  are  no  other  moneys  or  assets  of  the 
estate  so  assigned  by  Charles  B.  Coe  in  the  hands  of  his 
assignee  for  distribution. 

The  notes  given  by  Charles  B.  Coe  to  S.  W.  Coe  &  Son, 
were  presented  for  the  benefit  of  the  creditors  of  S.  W.  Coe 
&  Son  by  David  W.  Coe  to  the  commissioners  on  the  assigned 
estate  of  Charles  B.  Coe,  and  were  by  the  commissioners 
allowed,  but  in  the  commissioners'  report  no  mention  is  made 
of  the  fact  of  the  notes  being  presented  or  allowed  for  the 
benefit  of  those  creditors. 

Vail,  the  appellant,  became  the  owner  of  the  paper  and 
notes  of  the  firm  of  Coe,  Shenehon  &  DeWitt  before  the 
failure  of  that  firm,  and  presented  the  same  to  the  amount  of 
$17,995.61  to  the  commissioners,  who  allowed  the  same  "  sub- 
ject to  the  order  of  the  court." 
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On  tlie  trial  the  appellees  offered  parol  evidence  to  prove 
the  agreement  under  which  the  property  was  transferred  by 
S.  W.  Ooe  k  Son  to  Charles  B.  Coe,  and  under  which  the 
notes  were  given  by  the  latter  to  the  former.  The  appel- 
lant objected  to  this  evidence  on  the  ground  that  it  was 
contradictory  to  and  variant  from  the  promissory  notes 
and  variant  from  the  contract  evidenced  by  the  notes ;  and, 
it  being  admitted  that  the  notes  had  been  presented  to 
the  commissioners  on  the  estate  of  Charles  B.  Coe  and  by 
them  allowed,  and  that  the  report  of  the  commissioners  had 
been  accepted  by  the  court  of  probate,  the  appellant  further 
objected  to  the  evidence  on  the  ground  that  it  was  contradic- 
tory to  the  report  of  the  commissioners,  and  to  the  action  of 
the  court  accepting  the  report,  and  that  the  appellees  liaving 
thus  treated  the  notes  as  valid  claims  against  the  estate  were 
estopped  from  now  claiming  that  they  were  what  the  parol 
evidence  if  admitted  showed  them  to  be ;  but  the  court  over- 
ruled the  objections  and  admitted  the  testimony.  The  appel- 
lant also  claimed  that  the  decree  of  the  court  of  probate 
ought  to  be  reversed  on  the  ground  that,  upon  the  facts 
claimed,  the  appellees  were  not  creditors  of  Charles  B.  Coe, 
and  the  notes  were  not  due  as  a  debt  and  were  not  allowable 
as  such,  and  that  the  jurisdiction  of  the  court  of  probate  was 
confined  to  the  distribution  of  the  assets  among  creditors,  and 
the  court  had  no  jurisdiction  to  decide  on  the  title  of  the 
assignor  to  the  property  assigned  and  on  the  rights  to  the 
assigned  property  of  persons  not  creditors.  But  the  court 
overruled  these  claims  of  the  appellant  and  rendered  judg- 
ment aflSrming  the  decree  of  the  court  of  probate  appealed 
from. 

The  appellant  moved  for  a  new  trial. 

E,  W.  Seymour^  in  support  of  the  motion. 

1.  The  jurisdiction  of  the  court  of  probate  depends  upon 
the  facts  being  as  we  claim  them,  and  if  the  parol  evidence 
is  admitted  and  acted  on  the  court  of  probate  is  ousted  of 
jurisdiction,  It»  jurisdiction  is  given  by  section  73,  tit.  11, 
Gen.  Statutes.  These  courts  have  no  general  jurisdiction, 
but  only  the  special  jurisdiction  conferred  by  the  statute.    So 
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far  as  relates  to  this  case  the  court  of  probate  has  no  jurisdic- 
tion over  it  except  as  an  assignment  of  the  property  of 
Charles  B.  Coe,  in  trust  for  the  benefit  of  his  creditors.  It 
is  of  the  essence  of  the  jurisdiction  that,  as  subject  matter  of 
its  jurisdiction,  there  should  be  property  assigned  of  the 
assigning  debtor,  which  property  is  subject  to  the  disposition 
of  such  debtor  for  the  benefit  of  his  creditors.  But  the  whole 
scope  of  the  parol  testimony  is  to  show  that  the  property  in- 
ventoried as  the  property  of  Charles  B.  Coe,  and  as  subject 
to  his  debts,  is  not  his  property  and  is  not  subject  to  his  debts. 
The  facts  found  upon  the  parol  pi'oof  are  that  the  property 
was  transferred  to  Charles  B.  Coe  in  trust  for  the  creditors 
of  S.  W.  Coe  &  Son  ;  and  the  decree  of  the  court  of  probate 
proceeds  upon  the  ground  that  the  goods  in  the  hands  of 
Charles  B.  Coe  were  not  his  goods,  were  not  subject  to  assign- 
ment for  his  debts  and  for  the  benefit  of  his  creditors,  but 
were  subject  to  a  prior  and  difierent  trust  for  the  benefit  of 
the  creditors  of  S.  W.  Coe  &  Son ;  and  the  court  of  probate 
attempts,  in  response  to  the  petition  of  David  W.  Coe,  vir- 
tually to  execute  that  common  law  trust  in  favor  of  the  cred- 
itors, not  of  the  assignors  in  insolvency,  but  of  S.  W.  Coe  & 
Son. 

2.  But  even  it  the  court  of  probate  has  general  jurisdiction 
over  the  subject,  it-  has  no  power  in  this  particular  case  to 
make  the  order  appealed  from.  Whatever  power  the  court 
has  is  conferred  by  section  135  of  the  act  concerning  the  set- 
tlement of  estates.  Gen.  Stat., p.  437.  This  power  is  confined 
to  a  distribution  of  the  property  among'  the  creditors  of  the 
insolvent.  Now  the  parol  proof  offered,  if  admissible,  proves 
that  S.  W.  Coe  &  Son,  are  not  creditors  of  Charles  B.  Coe. 
The  very  object  of  the  parol  proof  is  to  show  that  Charles  B. 
Coe  is  not  debtor  by  the  notes,  but  that  the  notes  are  vouchers 
and  memoranda,  and  evidence,  not  of  the  obligations  of  a 
debtor,  but  of  obligations  of  a  totally  different  character,  or 
of  no  obligations  at  all.  If  Charles  B.  Coe  owes  the  notes 
as  a  debt  then  he  owns  the  property  for  which  the  notes  were 
given  as  his  own  property,  for  it  was  his  own  individual  notes 
which  were  given,  and  not  as  trustee ;  and  these  were  given 
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to  S.  W.  Coe  &  Son  as  individuals,  not  as  trustees,  or  as  repre- 
senting creditors.  But  if  Charles  B.  Coe  merely  received 
the  goods  as  a  trustee  for  the  creditors  of  S.  W.  Coe  &  Son, 
then  Charles  B.  Coe  owes  no  debt  to  S.  W.  Coe  &  Son,  and 
S.  W.  Coe  &  Son  cannot  make  Charles  B.  Coe  their  debtor 
on  account  of  such  transfer  to  him  as  trustee.  He  is  trustee 
not  debtor,  and  is  trustee  of  a  fund  which  is  to  be  adminis- 
tered in  the  courts  of  equity  and  cannot  be  administered  in  a 
court  of  probate.  As  trustee  for  the  creditors  of  S.  W.  Coe 
&  Son  he  may  be  proceeded  against  in  equity,  and  the  goods, 
the  subject  of  the  trust,  be  subjected  to  equity  jurisdiction, 
if  upon  investigation  the  facts  relied  on  in  this  case  should 
be  sustained,  or  perhaps,  if  he  has  violated  his  trust,  he  may 
be  proceeded  against  as  a  debtor  by  reason  of  such  breach 
of  trust,  but  no  such  breach  of  trust  is  here  suggested  or 
proved.  But  if  he  is  proceeded  against  as  a  debtor  on  the 
notes,  then  the  trust  is  abandoned,  and  if  there  ever  was  any 
such  agreement  as  that  stated  in  the  petition,  the  parties 
have  botli  abandoned  it  and  acted  not  on  the  trust  but  on  the 
transaction  as  creating  the  relation  of  debtor  and  creditor, 
and  the  property  as  passing  to  Charles  B.  Coe  as  his  own 
property  ;  and  after  both  parties  have  so  treated  the  transac- 
tion it  is  too  late  to  treat  it  otherwise.  Even  if  S.  W.  Coe  & 
Son  were  creditors  with  a  lien  on  the  property  assigned,  the 
commissioners  must  enquire  into  the  value  of  the  security, 
but  neither  commissioners  nor  courts  of  probate  can  settle 
contested  liens ;  courts  of  common  law  only  can  decide  such 
questions. 

G.  C.  Woodruff  and  Hitchcock^  contra. 

1.  The  parol  testimony  was  properly  received.  It  was 
not  contradictory  to  the  notes,  but  in  confirmation  and  ex- 
planation of  them. 

2.  The  presenting  of  the  notes  to  the  commissioners  is 
not  an  estoppel ;  the  appellant  was  not  misled  by  it,  and  it 
has  none  of  the  requisites  of  an  estoppel. 

3.  The  appellees  are  creditors.  They  had  a  pecuniary 
daim  on  Charles  B.  Coe,  which  it  was  proper  for  the  commis- 
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fiioners  to  act  on.  It  was  a  cimm  properly  enforceable  through 
these  notes.  The  finding  of  the  oommissioners  that  the 
appellants  are  creditors  is  conclnsiye. 

4.  The  order  of  the  court  of  probate  on  the  facts  found 
was  equitable  and  just,  and  one  which  the  court  had  a  right 
to  make.    AshmeacTs  Appeal  from  Probate,  27  Conn.,  241. 

5.  Under  the  facts  found,  the  creditors  of  Ooe,  Shenehon 
&  DeWitt  have  no  just  claim  on  this  property,  and  haye, 
therefore,  no  cause  of  complaint  till  the  cestvi  que  trust  is 
satisfied. 

6.  But  if  the  appellees  are  not  technically  creditors,  they 
are  entitled  to  the  proceeds  of  this  property  as  being  trust 
estate.  It  is  found  to  be  wholly  trust  property.  Trust  property 
does  not  pass  to  the  assignee,  and  so  long  as  it  can  be  traced 
enures  to  the  benefit  of  the  cestui  que  trust.  Moses  v.  Murgat' 
roydy  1  Johns.  Ch.,  128  ;  Kip  v.  Bank  of  New  York^  10  Johns., 
63.  And  on  this  ground  the  appellant  has  no  claim  on  this 
property,  and  therefore  no  cause  of  complaint. 

Butler,  C.  J.  We  have  been  embarrassed  in  the  consid- 
eration of  this  case  by  the  condition  of  our  law  in  relation  to 
the  chancery  powers  of  a  court  of  probate,  and  by  the  pecu- 
liar character  of  the  facts  and  proceedings.  But  after  careful 
deliberation  we  are  of  opinion  that  the  decree  of  the  Superioi 
Court,  affirming  the  order  of  the  comrt  of  probate,  cannotj 
upon  principle,  be  sustained. 

In  the  case  oi  Hotchkiss  v.  Beachy  (10  Conn.,  232,)  it  was 
holden  that  the  sole  power  of  determining  the  nature  and 
character  as  well  as  the  amount  of  claims  against  an  insolv- 
ent estate,  was  confided  by  statute  to  the  commissioners — 
that  the  courts  of  probate  had  no  power  to  allow  or  disallow, 
directly  or  indirectly,  any  claim  or  demand  against  such  an 
^estate,  and  that  the  report  of  the  commissioners  was  made 
peremptorily  "  the  sole  rule  by  which  the  judge  is  to  order 
payment ;"  and  the  court  reversed  an  order  of  the  court  of 
probate  marshalling  the  assets  of  the  estate  so  as  to  deprive 
partnership  creditors  of  a  dividend  from  the  individual  prop- 
erty until  individual  creditors  were  paid,  because  the  differ- 
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ence  in  the  nature  and  character  of  the  claims  was  not 
reported  by  the  commissioners,  but  was  afterward  found  bj 
the  court  of  probate.  It  was  admitted  or  assumed  in  the 
case,  though  since  otherwise  decided,  (Camp  v.  Chanty  21 
Conn.,  41,)  tliat  the  individual  creditors  of  a  deceased  part- 
ner should  first  be  paid  from  the  individual  estate,  and  the 
point  of  controversy,  and  the  one  decided,  was  that  whether 
a  partnership  or  an  individual  debt  was  a.fact  to  be  determined: 
by  the  commissioners  alone,  and  that  if  they  made  no  dis- 
crimination between  the  claims  in  their  report,  the  court  of 
probate  could  make  none,  but  must  order  all  paid  as  individ- 
ual creditors.  That  decision  was  made  in  1834  by  Church, 
Chief  Justice,  and  Daggett  and  Bissell,  justices.  Judge  Peters 
being  absent,  and  Judge  Williams  dissenting.  If  that  decis- 
ion is  law  now,  the  court  of  probate  had  no  power  to  go 
behind  the  report  of  the  commissioners  and  into  an  inquiry 
after  equities  between  the  creditors ,  but,  as  all  stood  on  the: 
same  footing  in  the  report,  the  court  should  have  ordered  all' 
to  be  paid  alike. 

The  decision  was  received  and  acted  upon  as  law  until. 
1867-8,  when  two  decisions  were  made  in  relation  to  the 
assigned  estate  of  the  Grove  Car  Works,  an  insolvent  corpo- 
ration, which  are  in  conflict  with  that  of  Hotchkias  v.  Beachy 
(WatermarCs  Appeal  from  Probate,  26  Conn.,  96,  and  Ash- 
meadC%  Appeal  from  Probate,  27  Conn.,  241.)  In  these  cases^ 
the  court  seem  to  have  holden  unanimously  that  it  was  not 
the  province  of  commissioners  to  inquire  into  the  nature  and 
character  of  the  claims  or  whether  there  was  any  ground  of 
priority  or  preference  in  respect  to  the  claims  allowed,  and 
that  all  equities  between  creditors  must  be  inquired  into  and 
administered  upon  by  the  court  of  probate  and  that  court 
only, — ^taking  substantially  the  ground  assumed  by  Judge 
Williams  in  his  dissenting  opinion  in  Hotchhiss  v.  Beach, 

It  is  true  the  learned  judge  who  gave  the  opinion  in  Ash- 
meacTa  Appeal  did  not  expressly  admit  that  the  court  intended 
to  overrule  Hbtchfeiss  v.  Beach,  and  did  attempt  to  discrimi- 
nate between  the  two  cases,  but  his  attempted  discrimination 
did  not  relate  to  the  point  involved.    He  inquired  whether 
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the  court  of  probate  could  not  regard  truBts  and  liens  adhering 
to  the  property,  in  the  administration  and  apportionment  of 
it,  without  regard  to  the  report  of  commissioners  or  the  stat- 
ute relating  to  dividends,  and  said  they  could.  He  then  goes 
on  to  say  that  the  case  of  Hotchkm  v.  Beach  contains  no  doc- 
trine to  the  contrary  of  that,  and  in  that  he  was  right.  No 
member  of  the  court  in  Hbtchkiss  v.  Beach,  nor  any  member 
of  any  court  since  the  administration  of  estates  was  first 
given  to  the  court  of  pr6bate  by  a  statute  comprehensive  in 
its  terms,  has  ever  doubted  that  proposition.  But  the  point 
decided  in  ffotchkisa  v.  Beach,  and  the  point  made  by  counsel 
in  AahmeacTa  Appeal,  was,  that  inasmuch  as  the  commission- 
ers had  all  necessary,  incidental,  legal  and  equitable  power 
to  determine,  and  must  ordinarily  inquire  into  and  determine, 
the  nature  and  character  of  the  claims  presented,  and  the 
statute  made  it  the  duty  of  the  court  of  probate  to  apportion 
the  assets  ratably  among  those  found  to  be  creditors,  "  as 
allowed  by  the  commissioners,"  it  was  necessarily  the  province 
and  duty  of  the  commissioners  to  find  and  report  any  facts 
connected  with  the  nature  and  character  of  the  claims  which 
established  an  equitable  right  of  priority  in  favor  of  one  class 
of  creditors  over  another.  The  question  then  was  not  whose 
province  it  was  to  ascertain  "  trusts  and  liens  adhering  to  the 
estate,"  but  whoso  it  was  to  determine  facts  connected  with 
the  nature  and  character  of  the  dehla,  which  established  an 
equitable  right  of  priority  in  the  distribution  of  the  assets, 
when  those  assets  were  freed  from  all  trusts  and  liens,  and 
made  ready  for  distribution. 

And  it  is  perfectly  apparent  that  there  is  an  irreconcilable 
conflict,  in  substance  and  effect,  between  the  decisions.  In 
notchhiss  V.  Beach  the  commissioners  reported  the  debts 
without  any  finding  of  facts  establishing  any  equitable  right 
of  priority  between  the  creditors.  The  court  of  probate 
found  such  right  and  decreed  a  preference,  and  the  Supreme 
Couii;  reversed  the  decree  of  the  probate  court.  In  Ashmsad's 
Appeal  the  commissioners  in  like  manner  reported  the  debts 
without  any  facts  establishing  any  equitable  right  of  priority 
between  the  creditors,  and  the  court  of  probate,  assuming 
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that  there  was  an  equity,  passed  a  similar  decree,  which  the 
Supreme  Court  sustained.  In  one  case  the  court  go  upon 
the  ground  that  it  is,  bj  statute,  the  province  of  the  commis- 
sioners and  not  of  the  coui-t  to  find  the  equity.  In  the  other, 
the  court  say  that  that  construction  of  the  statute  is  a  harsh 
one  and  that  it  is  the  province  of  the  court  and  not  of  the 
commissioners  to  find  it.  Tliere  can  be  no  doubt  that,  in 
effect,  the  latter  case  overrules  the  former  one.  We  accept 
the  rule  as  adopted  in  the  latter  case  because  it  is  the  later 
one,  and  because  it  is  of  vital  importance  that  it  should  be 
settled,  and  not  very  important  which  tribunal  finds  the  facts. 

But  while  we  thus,  for  the  reasons  stated,  assent  to  the 
principle  that  the  court  of  probate  may  go  behind  the  com- 
missioners' report,  in  marshaling  the  assets,  we  are  by  no 
means  satisfied  with  other  views  and  the  reasoning  adopted 
in  the  case,  and  the  condition  in  which  it  leaves  the  law. 

The  judge  of  the  court  of  probate  is  not  a  chancellor.  He 
possesses  chancery  powers,  but  they  are  only  such  as  are  inci- 
dental, connected  with  the  settlement  of  a  particular  estate, 
and  necessary  for  the  adjustment  of  equitable  rights ;  and 
not  to  find  and  enforce  equities,  in  the  ordinary  and  loose 
sense  in  which  that  term  has  come  to  be  used  in  the  law.  If 
there  are  trusts  connected  with  the  property,  or  liens  upon  it, 
or  priorities  enforceable  in  equity, — if  through  fraud,  accident 
or  mistake,  a  class  of  creditors  or  beneficiaiies  are  entitled 
of  right  to  relief  as  against  other  creditors  or  beneficiaries, 
he  may  marshal  or  distribute  the  assets  so  as  to  enforce  or 
satisfy  the  right.  But  it  must  be  a  right — one  which  a  court 
of  equity  would  take  cognizance  of  and  enforce,  if  applica- 
tion could  be  made  to  such  a  court.  In  Hotchkiss  v.  Beach 
there  was  a  then  supposed  equitable  right  of  priority.  A  like 
right  existed  in  Peck  v.  HarriBon^  (23  Conn.,  118)  in  favor 
of  other  creditors,  one  being  satisfied  by  a  lien. 

It  is  not  easy  to  discover  what  right  existed  on  which  a 
priority  in  favor  of  one  class  of  creditors  against  the  Grove 
Car  Works  could  be  founded.  The  court  of  probate  did  not 
find  any  precise  right  and  seems  to  have  been  governed  by  a 
general  sense  of  equity.     The  facts  of  the  case  so  far  as  they 
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appear  in  Waterman^a  Appeal  and  A%hmead^B  Appeal^  do  not 
show  such  right ;  nor  is  it  easy  to  discoTcr  what  precise  right 
the  Supreme  Court  found  in  AshmeacCa  Appeal.  The  judge 
who  gave  the  opinion  in  that  case,  says :  *' A  reference  to  the 
fa(5ts  as  they  stand  on  the  record  is  sufficient  to  show  that 
^  there  is  a  clear  and  undoubted  equity  in  the  appellees'  favor. 
They  became  creditors  after  the  company  was  formed  under 
the  statute,  by  supjjying  it  from  time  to  time  with  goods,  as 
it  needed  them  to  carry  on  its  regular  business  upon  a  pro- 
fessed capital  of  $200,000.  But  the  appellants  stand  in  no 
such  position.  They  had  large  claims  against  Fales  &  Gray 
which  they  wished  to  make  more  safe  and  secure,  and  to  that 
end  formed  a  joint  stock  company,  a  sort  of  partnership  with 
Fales  &  Gray,  with  a  clear,  unincumbered  capital  of  $200,000, 
and  the  company  at  once  assumed  the  debts.  The  company 
went  on  a  short  time,  then  failed  and  assigned,  but  not  until 
they  had  received  from  the  appellees  and  the  class  of  creditors 
to  which  they  belong,  property  to  the  amount  of  $23,000. 
Their  capital,  as  we  have  said,  was  to  be  $200,000,  but  it 
turned  out  in  fact  to  be  but  a  small  part  of  that  sum,  for 
there  is  but  about  $20,000  in  the  whole  for  distribution.  We 
think  that  of  this  the  appellants  are  not  entitled  to  receive 
any  part  until  the  appelleefi-are  first  paid  in  full.  Tliey  them- 
selves declared  to  the  appellees  and  to  all  others  by  their 
public  proceedings,  and  especially  their  certificates  left  with 
the  secretary  of  the  state  and  with  the  town  clerk,  that  the 
company  had  a  clear  capital  of  $200,000.  After  this  we 
think  they  cannot  deny  it  or  come  in  to  carry  off*  any  portion 
of  the  capital  to  the  prejudice  of  bond  fide  creditors.  Tlie 
injustice  of  such  a  course  will  be  most  apparent  if  we  lay 
the  stock  company  out  of  view  and  regard  the  appellants  as 
partners  assuming  a  corporate  organization  for  their  greater 
convenience.  This  we  may  do,  and  we  think  ought  to  do,  in 
furtherance  of  justice  and  equity."  *  *  *  *'But  here  is  a 
fund  of  some  $20,000  subject  to  distribution  by  (he  order  of 
the  court,  and  how  shall  distribution  be  made  ?  Shall  it  be 
according  to  justice  and  equity  and  with  reference  to  the 
liens  and  trusts  which  adhere  to  it,  or  shall  no  regard  be  had 
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to  soch  equities  ?''  •  •  «  Thig  court  held  in  the  late  case 
of  Peck  V.  Harrisony  (28  Conn.,  118,)  that  although  a  debt  is 
reported  by  commissioners  to  be  due,  yet  if  it  is  afterwards 
paid,  it  may  be  expunged  from  the  report  by  the  judge  of 
probate,  so  that  in  this  instance  the  report  was  not  the  only 
and  absolute  rule  of  apportionment.  Why  then  ought  it  to 
be  in  the  administration  of  a  fund  subject  to  equitable  liens 
and  trusts  ?  If  the  law  permits  it,  and  equity  and  justice 
demand  it,  why  cannot  the  judge  discriminate  between  classes 
of  creditors  as  to  specific  fVmds  T    We  think  he  may." 

It  is  not  clear  from  these  extracts  from  the  opinion  of  the 
court,  (and  they  are  all  that  bear  upon  the  point,)  what  kind 
of  equity  they  found  in  favor  of  the  creditors  preferred,  nor 
on  what  precise  ground  they  intended  to  place  the  decision, — 
whether  on  the  ground  of  estoppel,  or  fraud,  or  upon  the 
ground  that  looking  through  the  corporate  shell  they  could 
see  that  the  creditors  whose  debts  were  assumed  were  part- 
ners and  therefore  debtors  in  eflTect  in  their  relation  to  the 
other  creditors,  or  upon  "  trusts  or  liens  adhering  to  the 
estate,"  or  upon  a  mere  general  impression  of  justice  and 
equity — for  all  are  alluded  to  and  apparently  relied  upon  in 
the  opinion.  And  by  reference  to  Waterman^s  Appeal  it  ap- 
pears that  the  facts  were  not  fully  comprehended,  for  the 
corporation  received  $340,000  in  property  as  capital  and  fifty 
per  cent,  of  the  amount  of  their  debts  in  cash  for  stock  of  the 
creditors,  and  did  not  assume  the  debts  without  any  equivalent 
beyond  the  capital. 

We  have  thought  it  our  duty  to  be  thus  critical  in  relation 
to  that  case  because  it  is  apparent  that  counsel  and  the  court 
of  probate  were  misled  by  it  in  this  case,  and  that  it  is  calcu- 
lated to  mislead  other  judges  of  those  courts  and  the  pro- 
fession. 

Judges  of  probate  should  understand  that  they  are  not  to 
decree  priorities  between  classes  of  creditors  whose  claims 
are  allowed  by  commissioners,  nor  in  any  case,  on  any  loose 
impressions  of  "justice  and  equity,"  nor  unless  such  priority 
is  founded  on  a  clear,  definable  and  specific  equitable  righty 
recognized  as  such  in  equity  jurisprudence,  and  one  which  a 
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court  of  equity  could  and  would  protect  and  enforce,  if  appli- 
cation could  be  lawfully  made  to  such  court  therefor. 

In  this  case  the  supposed  equitable  right  on  which  the 
decree  of  the  court  of  probate  was  founded,  was  a  trust  in 
Charles  B.  Coe,  in  favor  of  the  creditors  of  S.  W.  Coe  &  Son. 
The  property  assigned  by  Charles  B.  Coe,  the  avails  of  which 
are  now  in  the  possession  of  Dickinson,  was  mainly  derived 
from  S.  W.  Coe  &  Son,  and  the  court  of  probate  found  that 
the  conveyance  was  not  an  absolute  sale  but  a  trust,  and  that 
the  property  purchased  afterward  by  Charles  B.  Coe  was  also 
trust  property  pm'chased  with  trust  money  in  furtherance  of 
the  trust.  If  that  was  so,  what  claim  had  S.  W.  Coe  &  Son 
upon  it  as  creditors^  or  how  can  they  be  creditors  of  the 
estate  ?  They  are  not  the  cestui  que  trusts.  The  creditors 
of  S.  W.  Coe  &  Son  sustain  that  relation  to  the  fund.  They 
have  not  paid  the  cestui  que  trusts — the  creditors  of  S.  W.  Coe 
&  Sou,  and  become  subrogated  to  tlieir  rights.  Nor  was  it 
competent .  for  them  to  present  a  claim  as  creditors  in  behalf 
of  the  creditors  of  S.  W.  Coe  &  Son.  If  therefore,  in  point 
of  fact,  the  conveyance  from  S.  W.  Coe  &  Son  to  Charles  B. 
Coe  was  not  a  sale,  but  was  a  trust — in  relation  to  which  we 
express  no  opinion — S.  W.  Coe  &  Son  did  not  become  cred- 
itors of  Charles  B.  Coe  unless  for  a  balance  after  the  cestui 
que  trusts  were  paid,  nor  was  the  properly  assigned  by  Charles 
B.  Coe  estate  which  could  be  assigned,  except  as  subject  to 
the  trust  in  favor  of  the  creditors  of  S.  W.  Coe  &  Son. 

We  do  not  doubt  the  admissibility  of  parol  evidence  to 
prove  an  express  trust  in  relation  to  personal  estate,  although 
the  rule  is  otherwise  in  relation  to  real  estate,  and  we  have 
looked  carefully  at  the  finding  of  the  Superior  Court  to  see 
if  the  decree  could  be  sustained  on  the  ground  tliat  justice 
had  been  done.  But  the  Superior  Court  has  not  found  a  trust 
in  terms,  nor  such  incontrovertible  facts  as  would  justify  us 
in  assuming  that  the  claimed  tinist  existed  and  must  necessa- 
rily be  found  whenever  and  however  the  question  should  be 
tried.  We  are  not  at  liberty  therefore  to  sustain  the  decree 
on  that  ground. 

Without  therefore  determining  the  question  whether  the 
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conveyance  from  S.  W.  Coe  &  Son  to  Charles  B.  Coe  was,  or 
was  not,  a  trust,  we  arrive  at  the  conclusion  that  if  it  was 
such,  the  decree  of  tlic  courtof  probate,  giving  a  priority  to 
S.  W.  Coe  &  Son  as  creditors,  founded  on  the  supposed  trust, 
is  not  sustainal3le,  and  that  the  decree  of  the  Superior  Court 
must  be  reversed. 

In  this  opinion  the  other  judges  concurred ;  except  Sby- 
MoiTR,  J.,  who  having  been  counsel  in  the  case  when  at  the 
bar,  did  not  sit. 


•  ♦• 


EuzABBTH  Bbonson  VS.  Thb  Town  op  Southbury. 

The  plaintiff  sent  her  son,  between  eleven  and  tweWe  yean  old,  with  a  hone  and 
wagon,  on  business,  a  distance  of  six  miles,  the  road  crossing  a  narrow  bnt 
rapid  stream  which  was  subject  to  sudden  oyerflows  in  heavy  rains.  The  boy 
was  a  good  driver  and  acquainted  with  the  road.  A  sudden  freshet  in  the 
river  had  raised  the  water  so  that  it  flowed  over  the  bridge,  and  for  a  little  dis- 
tance over  the  approaches  to  it,  to  the  depth  of  about  a  foot  The  bridge  was 
low,  and  both  the  bridge  and  the  approaches  to  it  were  without  a  railing,  and 
the  road  near  the  bridge  was  narrow  and  difficult  to  turn  in.  In  attempting 
.  to  cross,  the  boy  in  some  manner  got  into  the  river  with  the  horse  nnd  wagon, 
and  both  the  boy  and  the  horse  were  drowned  and  the  wagon  broken.  In  a 
suit  against  the  town  to  which  the  bridge  belonged  for  the  damage  to  the  horse 
and  wagon,  it  was  held — 1.  That  the  town  was  guilty  of  gross  negligence  in 
leaving  the  bridge  and  the  approaches  to  it  unprotected  by  a  railing.  2.  That 
the  plaintiff  was  not  guilty  of  want  of  ordinary  care  in  sending  such  a  boy  in 
charge  of  the  horse  and  wagon  upon  such  a  road.  3.  That  it  was  enough  if 
the  boy  exercised  reasonable  care  according  to  his  age  and  capacity,  although 
he  might  not  have  exercised  the  judgment  of  a  person  of  mature  age. 

Held  also  that  the  defendants  were  not  excused  from  keeping  the  bridge  in  proper 
condition  as  to  height  and  railing,  by  reason  of  the  fact  that  if  higher  and  with 
a  railinp:  it  would  be  in  greater  danger  of  being  swept  away  by  the  ice  in 
spring  frc8hi!ts. 

AcnoN  on  the  statute  concerning  highways  and  bridges,  to 
recover  damages  for  the  loss  of  the  plaintiff's  horse  and  in- 
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jury  to  ber  wagon,  by  reason  of  tbe  negligence  of  the  defend- 
ants in  not  maintaining  a  railing  upon  a  bridge  and  tbe  bigh- 
way  adjacent  to  it,  wbicb  were  a  part  of  a  public  highway  of 
tbe  town.  Tbe  case  is  sufficiently  stated  in  tbe  opinion.  Tbe 
jury  returned  a  verdict  for  tbe  plaintiff,  and  tbe  defendants 
moved  for  a  new  trial  on  tbe  ground  that  tbe  verdict  was 
against  tbe  evidence. 

Cf^.  0.  Woodruff  and  JST.  B.  Munsony  in  support  of  the 
motion. 

Graves  and  U.  W.  Seymour j  with  whom  was  McMdhon^ 
contra. 

Foster,  J.  On  the  14th  of  May,  1867,  the  plaintiff,  who 
resides  in  Bridge^ater,  left  her  home  accompanied  by  her 
son  with  a  horse  and  wagon,  and  drove  to  Roxbury.  Here 
she  stopped  at  tbe  bouse  of  an  acquaintance,  and  sent  her  son 
with  tlie  horse  and  wagon  to  Southbury  to  carry  some  clothes 
to  another  son  of  hers  residing  in  that  town.  To  accomplish 
that  object  it  became  necessary  to  cross  tbe  Pomperaug  river, 
a  rapid  stream,  peculiarly  subject  to  freshets,  very  much  and 
very  quickly  affected  by  a  fall  of  rain.  In  crossing  or  in  at- 
tempting to  cross  a  bridge  over  this  river,  this  son  of  tbe 
plaintiff  was  drowned,  tbe  horse  was  drowned,  and  the  wagon 
was  broken.  This  suit  is  brought  to  recover  tbe  damages  sus- 
tained by  tbe  loss  of  tbe  horse  and  wagon,  it  being  claimed  . 
by  tbe  plaintiff  tliat  her  loss  was  chargeable  to  defects  in  the 
bridge  and  in  tbe  approaches  to  it,  which  it  was  by  law  the 
duty  of  the  town  to  build  and  maintain  in  fit  and  proper  con- 
dition. Tbe  first  count  in  tbe  declaration  charges  tbe  loss  to 
defects  in  tbe  bridge,  tbe  absence  of  railing,  Ac. ;  and  the 
second  count  to  tbe  defective  condition  and  tbe  insufficiency 
of  the  highway  near  tbe  bridge  and  river. 

In  tbe  court  below  tbe  jury  rendered  a  verdict  for  tbe 
plaintiff,  and  tbe  motion  for  a  new  trial  was  based  on  the 
misdirection  of  tbe  judge,  and  for  a  verdict  against  evidence. 
Tbe  former  claim  is  now  abandoned,  and  a  new  trial  is  sought 
only  for  tbe  reason  that  tbe  verdict  is  against  tbe  evidence. 
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The  principles  of  law  which  ore  applicable  to,  and  which 
ooBtarol  this  class  of  cases,  have  been  so  frequently  and  so  re- 
cently considered  by  this  court  that  it  is  quite  unnecessary  to 
discuss  or  even  to  repeat  and  reaffirm  them.  It  becomes  our 
duty  to  examine  the  evidence  detailed  in  the  motion,  in  order 
to  determine  whether,  in  view  of  legal  rules  and  principles 
now  well  established,  this  verdict  should  stand  or  be  set  aside 
and  a  new  trial  ordered. 

The  width  of  the  river  a  little  above  the  bridge  in  question 
is  about  five  rods  ;  a  little  below,  it  is  a  trifle  wider.  The 
space  between  the  abutments  on  which  the  bridge  rests  is 
about  twenty-four  feet — the  length  of  the  bridge ;  its  width 
about  twelve  feet.  It  is  a  low  bridge,  not  much  raised  above 
the  water  at  its  ordinary  stage,  and  in  time  of  freshets  the 
water  flows  entirely  over  it,  and  over  tiie  highway  on  each  of 
the  approaches  to  it.  On  the  day  in  question  the  water  was 
highest  about  noon,  when  it  was  about  a  foot  deep  on  the 
bridge.  At  two  o'clock  in  the  afternoon  it  had  fallen  a  trifle, 
and  then  set  back,  according  to  the  testimony  of  those  on  the 
ground,  about  a  rod  on  the  South  Britain  side  of  the  river. 
According  to  the  measurements  and  levels  taken  by  the  de- 
fendant's engineer  sometime  after  the  accident,  it  does  not 
aj^ar  how  long  after,  if  the  water  was  a  foot  deep  on  the 
bridge,  much  more  of  the  highway  would  be  submerged  than 
is  described  by  the  witnesses  as  being  in  that  condition. 
There  was  no  railing  on  either  side  of  the  bridge,  nor  on 
any  portion  of  the  highway  on  either  side  of  the  river  leading 
to  it.  The  bridge  was  not  at  right  angles  with  the  river,  and 
there  was  a  curve  in  the  road  at  each  end  of  the  bridge.  On 
the  South  Britain  side,  for  some  ten  or  twelve  feet  before 
reaching  the  abutment,  there  was  a  cut  in  the  road  which 
made  it  so  narrow  that  it  was  difficult,  if  not  impossible,  to 
turn  a  wagon  round  in  it. 

In  this  state  of  facts  we  feel  bound  to  say  that  here  was 
gross  and  culpable  negligence  on  the  part  of  the  town  whose 
duty  it  was  to  maintain  this  highway  and  bridge.  Life  and 
property  were  both  put  in  peril  by  an  attempt  to  pass  this 
place  at  a  high  stage  of  water  in  the  river.  We  cannot  recog- 
VoL  xxxvn. — 26 
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nize  the  claim  made  in  behalf  of  the  defendants,  that  this 
bridge,  if  built  higher,  and  provided  with  a  railing,  would 
certainly  be  destroyed  or  carried  away  by  ice,  Ac,  in  the  time 
of  spring  freshets,  and  therefore  it  was  proper  to  leave  it  as 
it  was,  and  as  it  had  been  for  years.  We  believe  it  is  fea- 
sible, witliout  great  expense,  to  erect  a  proper  structure  there, 
with  proper  guards  and  protections,  which  would  be  reason- 
ably permanent.  But  should  it  prove  otherwise,  should 
parts  or  the  whole  of  the  work  be  carried  away,  and  that 
frequently,  while  the  law  remains  as  it  is  we  think  the  town 
is  bound  to  restore  it  as  often  as  it  becomes  necessary.  Obli- 
gation to  the  traveling  public,  the  protection  of  life  and  prop- 
erty, imperatively  demand  it.  But  while  we  thus  entertain 
no  doubt  of  the  negligence,  we  might  say  of  the  criminal 
negligence,  of  the  town  in  the  matter  of  this  bridge  and  high- 
way, there  is  another  question  of  importance  involved  in  the 
case  not  wholly  free  from  doubt  and  difficulty :  has  the  plain- 
tift  shown  that  she  conducted  with  ordinary  care  and  pru- 
dence, and  that  her  own  negligence  did  not  contribute  towards 
the  injury  of  which  she  complains  ? 

Her  son  Charles,  with  whom  she  entrusted  the  horse  and 
wagon  to  take  a  parcel  to  his  brother  in  Southbury,  while  she 
stopped  in  Roxbury,  was  a  lad  a  little  less  than  twelve  years 
of  age ;  the  horse  was  a  quiet  and  gentle  one ;  it  was  a  little 
over  six  miles  to  the  bridge ;  he  had  been  over  the  same 
ground  some  five  or  six  weeks  before ;  he  was  a  stout  boy, 
large  of  his  age  and  a  good  driver ;  had  driven  this  horse 
almost  daily  for  two  years ;  could  harness  and  unharness  him, 
and  never  had  any  trouble  with  him.  We  are  not  prepared 
to  say  that  this  plaintifiF,  the  mother  of  this  boy,  showed  any 
want  of  ordinary  care  and  prudence  in  sending  him  under 
the  circumstances  we  have  detailed  on  this  errand.  We 
think  he  was  competent  to  perform  the  service  required  of 
him,  and  that  the  plaintiff  in  this  regard  exercised  ordinary 
discretion.  The  lad  started  about  eleven  o'clock  in  the  fore- 
noon, and  though  there  is  some  testimony  that  he  whipped 
the  horse  and  was  driving  rapidly  a  portion  of  the  way,  yet 
as  he  did  not  reach  the  river  till  afternoon,  the  distance  being 
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but  little  over  six  miles,  he  probably  drove  at  a  reasonable 
rate.  No  one  saw  him  as  he  attempted  to  cross  the  river, 
and  exactly  how  the  accident  occurred  is  therefore  unknown. 
The  cushion  of  the  wagon  was  found  below  the  bridge  between 
twelve  and  one  o'clock,  and  parts  of  the  wagon  came  over  the 
dam  below  between  one  and  two  o'clock.  About  two  o'clock 
several  persons  came  to  the  bridge  to  make  a  search  on  ac- 
count of  the  accident.  The  water  then  set  back  about  fifteen 
feet  across  the  road  on  the  South  Britain  side  of  the  river^ 
and  in  the  judgment  of  some  of  the  witnesses  was  about 
eight  inches  deep  on  the  bridge.  Others  thouglit  it  deeper. 
They  traced  the  marks  of  the  wagon  into  the  water  some  ten, 
twelve,  or  thirteen  feet  from  the  bridge  on  the  South  Britain 
side,  and  that  is  all  the  evidence  there  is  as  to  where  or  how 
the  accident  occurred. 

The  defendants  insist  that,  from  the  levels  taken  by  their 
engineer,  the  water  must  have  set  back  much  farther  than 
fifteen  feet  across  the  highway  on  the  South  Britain  side  of 
the  river,  and  that  there  was  much  deep  water  to  be  passed 
through  before  getting  within  fifteen  feet  of  the  bridge,  and 
that  no  one  exercising  ordinary  prudence  would  have  contin- 
ued driving  towards  the  bridge  through  such  a  depth  of 
water ;  and  the  case  of  Fox  v.  GlaBteribury^  29  Conn.,  204,  is 
pressed  upon  us  as  an  authority  decisive  against  the  plaintiflF's 
right  to  recover. 

Whether  the  jury  considered  that  great  changes  might  and 
probably  did  occur  in  this  highway  from  heavy  rains  and 
fireshets,  happening  after  this  accident,  and  before  these 
levels  were  taken,  or  whether  they  chose  to  rely  on  the  posi- 
tive testimony  of  witnesses  as  to  the  extent  of  water  over  the 
highway,  it  is  not  our  province  to  determine.  If  there  was 
no  water  to  obstruct  the  travel,  till  one  arrived  within  fifteen 
feet  of  the  bridge,  there  would  be  no  want  of  ordinary  care 
in  driving  to  that  point.  When  there,  (and  to  this  point,  and 
beyond,  this  young  lad  was  apparently  traced  by  the  marks 
of  the  wagon,)  he  must  either  have  attempted  to  turn  round, 
which  was  so  difficult  from  the  narrowness  of  the  way  that 
he  £uled  to  accomplish  it  and  was  swept  ofT  by  the  current^ 
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or  he  kept  on  and  reached  the  bridge,  or  a  poiht  near  the 
bridge,  and  there,  for  want  of  a  sufficient  railing,  met  Ihe 
like  melancholy,  fate. 

The  facts  in  the  case  of  Fox  y.  Gloitenbuiy,  which  was 
well  considered,  and  with  the  principles  of  which  we  are  en- 
tirely satisfied,  differ  essentially  from  the  case  at  bar.  There, 
the  persons  who  drove  across  the  causeway  lived  in  the  neigh- 
borhood and  were  well  acquainted  with  the  way.  This  boj 
bad  never  been  here  but  once  before,  and  Kved  at  a  distance. 
Knowing  of  the  difficulty  in  the  crossing  at  Glastonbury,  the 
parties  stopped  and  asked  advice  as  to  proceeding.  They 
were  told  it  would  be  dangerous  unless  they  had  a  very  gentle 
horse.  This  lad  suspected  no  danger,  no  friendly  voice  gave 
him  warning ;  and  though  one  of  the  selectmen  of  the  town 
lived  on  the  road  near  the  bridge,  no  obstruction  was  placed 
across  the  road  to  stop  travelers.  The  parties  at  Glastonbury 
reached  the  bridge  near  the  center  of  the  causeway  in  safety ; 
and  here  they  could  have  safely  stopped  until  assistance, 
which  was  within  call,  came  if  any  was  needed  to  enable 
them  to  go  back,  the  residue  of  the  causeway  being  so  entirely 
submerged  that  the  line  of  the  road  was  not  visible.  Still 
they  went  on,  and  as  the  danger  increased  and  their  horse 
stopped,  instead  of  allowing  him  to  do  so  and  calling  for 
help,  which  was  still  near  at  hand,  they  urged  him  on,  and 
the  result  was  the  accident.  For  this  unfortunate  lad  there 
was  no  safe  stopping  place  when  once  in  the  danger,  no  ear 
to  bear  his  cry  for  help,  no  opportunity  from  the  character  of 
the  road  to  turn  round  and  go  back.  That  he  exercised  all 
the  discretion  and  judgment  of  an  adult  is  not  to  be  pre- 
sumed ;  his  age  forbids  it.  But  we  have  already  said  that 
we  find  no  want  of  ordinary  care  and  prudence  on  the  part 
of  the  plaintiff  in  sending  him  to  perform  this  service,  for  we 
deem  him  competent  for  its  performance. 

Our  conclusion  therefore  is,  that  as  these  defendants  have 
been  negligent  in  the  dischai^  of  a  duty  imposed  on  them 
by  law,  in  consequence  of  which  an  injury  has  resulted  to 
this  plaintiff,  there  being  no  want  of  ordinary  care  on  her 
part,  no  imprudence  which  has  contribi^d  to  the  injury,  she 
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18  entitled  to  the  yerdict  rendered  in  her  faror,  and  a  new 
trial  ia  denied. 

In  this  opinion  the  other  judges  concurred,  except  Sey- 
mour, J.,  who  having  been  counsel  in  the  case  when  at  the 
bar,  did  not  sit. 


Edward  S.  Roberts  vs.  Wilder  Hall. 

A  held  the  promissory  note  of  the  defendant,  obtained  of  him  hv  frand,  and 
which  Ae  defendant  had  demanded  back  immediately  on  discovering  the  fraud. 
The  note  was  payable  to  A*8  order  and  on  time,  and  before  due  A  indorsed  it 
to  the  plaintiff  in  trust  in  part  for  certain  creditors  and  the  balance  for  A*b 
wife  the  plaintiff  having  no  knowledge  of  the  infirmity  of  the  note.  The 
creditors  accepted  the  transfer  and  directed  the  plaintiff  to  bring  suit  on  the 
note  when  due.  Held^l .  That  so  far  as  the  trust  for  A*a  wife  was  concerned 
.the  plaintiff  took  the  note  as  agent  of  A  and  therefore  with  its  infirmity.  2. 
That  the  entire  transaction  by  which  the  note  was  transferred  to  the  plaintiff 
was  out  of  the  n-gular  course  of  business,  and  that  the  note  therefore  remained 
open  to  the  defense  of  fraud. 

The  wife  of  A  was  living  apart  from  lum,  Imt  was  not  divorced.  Held  not  to 
aflect  the  case. 

The  taking  of  negotiable  paper  as  a  security  for,  or  payment  of,  a  pre-existing 
debt,  is  not  out  of  the  regular  course  of  business. 

The  question  whether  negotiable  paper  was  taken  in  the  regular  course  of  busi- 
ness resolves  itself  into  the  inquiry  whether  mercantile  paper  is  ordinarily  used 
in  the  manner  in  which  the  paper  in  question  was  used,  and  whether  a  business 
man  would  ordinarily  have  received  the  paper  in  the  circumstances  in  which 
it  was  offered  and  have  parted  with  his  property  for  it. 

AasuMPsrr  upon  a  promissory  note  of  the  defendant,  by  the 
plaintiff  as  indorsee  ;  brought  to  the  Superior  Court  in  Litch- 
field county.  The  following  facts  were  found  by  an  auditor 
to  whom  the  case  was  referred. 

On  the  Ist  day  of  August,  1865,  one  Frederick  A.  Tale 
sold  to  the  defendant  a  span  of  horses,  harness  and  wagon 
for  the  sum  of  $700,  and  the  defendant  executed  and  delivered 
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to  him  therefor  his  two  negotiable  notes,  payable  to  Yale  or 
bearer,  dated  August  Ist,  1865,  each  for  the  sum  of  9350, 
with  interest  annually,  one  payable  one  year  from  date  and 
the  other  two  years  from  date.  As  collateral  security  for  the 
payment  of  the  notes  the  defendant  placed  in  tlie  hands  of 
Yale  two  other  promissory  notes,  one  for  the  sum  of  $400, 
given  by  Joseph  Doming  and  made  payable  to  the  defendant, 
the  otlier  for  $300,  given  by  Edward  Taintor,  payable  to  the 
defendant,  and  secured  by  a  mortgage  deed  of  real  estate 
from  Taintor  to  the  defendant. 

At  the  time  of  the  sale  of  the  horses  Yale  fraudulently 
represented  them  to  be  sound,  and  warranted  them  to  be 
sound,  when  in  fact  they  were  permanently  lame  and  unsound, 
which  was  known  by  Yale ;  and  on  the  next  day  the  defend- 
ant told  Yale  that  the  horses  were  lame  and  unsound,  and 
oflFered  to  return  them  and  the  harness  and  wagon,  and  de- 
manded of  Yale  the  notes  and  securities,  but  Yale  refused  to 
take  the  property  back  and  deliver  up  the  notes  and  securities. 

Afterwards,  about  the  1st  of  August,  1866,  when  the  first 
note  became  due,  Yale  collected  of  Joseph  Deming  the  amount 
of  the  note  of  $400  held  as  collateral  security,  and  the  value 
of  the  same,  adding  the  accumulated  interest  to  the  principal, 
was  $450.  The  amount  due  at  that  time  on  the  first  note, 
together  with  interest  for  one  year,  was  $371,  and  tlie  money 
received  by  Yale  paid  the  first  note  and  left  a  balance  of  $79 
to  be  applied  as  part  payment  on  the  second  note. 

At  the  time  of  the  sale  the  horses  were  worth  $350,  and 
the  harness  and  wagon  $50,  of  which  the  defendant  had  the 
benefit. 

In  the  month  of  May,  1867,  before  the  second  note  became 
due,  Yale  transferred  and  assigned  by  delivery,  and  without 
consideration  except  as  hereinafter  set  forth,  to  the  plaintiff,  the 
brother  of  the  defendant's  wife,  the  two  first  mentioned  notes, 
together  with  the  note  of  Taintor  and  its  mortgage  security, 
in  trust  for  the  following  purposes,  to  wit,  that  the  plaintiff 
should  collect  whatever  might  be  due  on  the  second  note  and 
pay  over  the  same  to  his,  Yale's,  creditors,  viz :  to  Lymaii 
Dunning  about  $77  ;  to  H.  J.  Mead  about  $75 :  to  Daniel 
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and  John  Dean  about  $75  ;  to  Wm.  Adam  about  $50  ;  and 
the  balance,  if  any  there  should  be,  to  Yale's  wife,  who  was 
then  living  separate  from  her  husband  and  has  since  been 
divorced  from  him.  The  plaintiff  accepted  the  trust,  and  no- 
tified the  creditors  of  the  same,  and  they  ratified  and  confirmed 
the  transfer ;  and  the  plaintiff  is  following  their  directions 
in  bringing  and  prosecuting  the  present  suit  against  the* de- 
fendant for  the  collection  of  the  note. 

At  the  time  of  the  assignment  and  transfer  of  the  notes  to 
the  plaintiff  he  had  not  any  knowledge  of  any  failure  in  the 
consideration  of  the  notes,  but  took  them  in  good  faith  for 
the  purposes  stated.  Yale  at  the  time  informed  him  that  he 
had  collected  the  collateral  $400  note  of  Deming  and  that  the 
amount  was  to  be  applied  as  part  payment  on  the  defendant's 
two  notes. 

The  auditor  found,  subject  to  the  opinion  of  the  court  upon 
the  questions  of  law  arising  on  the  facts  found,  that  the 
plaintiflF  was  entitled  to  recover  of  the  defendant  the  sum  of 
$347.48. 

On  the  hearing  on  the  report  the  defendant  claimed  that, 
on  the  facts  reported,  the  plaintiflF  was  not  the  honk  fide 
holder  of  the  note  for  value  paid,  and  that  in  his  hands  it  was 
subject  to  a  deduction  of  the  amount  found  by  the  auditor  to 
be  justly  due  him  on  account  of  the  breach  of  warranty ; 
and  that  the  amount  being  greater  than  the  balance  due  on 
the  note,  judgment  should  be  rendered  for  the  defendant. 
Also  that  the  assignment  of  the  note  by  Yale  to  the  plaintiff 
was  void  as  against  the  defendant,  because  it  was  not  in  writ- 
ing for  the  benefit  of  all  the  creditors  of  Yale  in  proportion 
to  their  respective  claims,  of  which  creditors  the  defendant 
was  one,  being  found  to  be  such  by  the  auditor. 

The  court  (^Chranger^J,^^  overruled  all  the  claims  of  the 
defendant  and  rendered  judgment  for  the  plaintiflF  for  the 
sum  found  due  by  the  auditor  and  costs.  Tlie  defendant 
brought  the  record  before  this  court  by  a  motion  in  error, 
assigning  as  errors  the  adverse  rulings  of  the  court  upon 
the  points  above  stated. 

Cr.  (7.  Woodruff  and  Hitchcock^  for  the  plaintiflF  in  error. 
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The  plaintiff  is  the  mere  collecting  agent  of  the  payee ; 
and  in  the  plaintiflF's  hands  the  note  is  subject  to  all  the  in- 
firmities to  which  it  would  be  subject  in  the  hands  of  the 
payee.  In  the  hands  of  the  payee  it  would  be  subject  to  the 
claim  of  the  defendant,  growing  out  of  the  fraud  by  which  it 
was  obtained  from  him,  and  the  breach  of  the  warranty ;  and 
it  is  subject  to  the  same  claims  in  the  hands  of  the  plaintiff. 
Story  on  Prom.  Notes,  §  190 ;  Denniston  v.  Bacon,  10  Johns^ 
198 ;  Herrick  v.  Carman,  id.,  224 ;  Gfrew  v.  Burditt,  9  Pick., 
266 ;  Lawrence  v.  Stonington  Bank,  6  Conn.,  521 ;  Buller  v. 
Sarrisony  Cowp.,  565, 568  ;  Collins  v.  Martinj  1  Boss.  &  Pul., 
651 ;    Barker  v.  Prentiss,  6  Mass.,  430. 

U.  W.  Seymour  J  for  the  defendant  in  error. 

The  note  was  transferred  by  Yale  to  Roberts  before  due, 
and  in  good  faith,  for  the  benefit  of  certain  creditors  named, 
and  as  security  for  their  debts.  There  were  several  creditors, 
and  the  note  was  more  than  large  enough  to  pay  them  all. 
Yale,  instead  of  putting  it  into  the  hands  of  one  of  the  cred- 
itors, chose  to  put  it  into  the  hands  of  a  third  person  for  theur 
benefit.  He  treated  him  as  the  agent  of  the  creditors  and 
treated  the  putting  into  his  hands  of  the  note  as  giving  the 
creditors  security  for  their  claims.  Roberts  understood  the 
transaction  in  the  same  way.  He  accepted  the  notes  as  se- 
curity for  the  claims  of  the  creditors  named,  so  far  as  he 
could  as  between  him  and  Yale.  He  notified  the  creditors 
of  the  security  Yale  had  put  into  his  hands  for  their  benefit, 
and  they  "  ratified  and  confirmed  the  transfer ;''  thus  in  the 
fullest  manner  accepting  him  as  their  agent  to  hold  the  se- 
curity, collect  the  same  when  due,  and  account  to  tliem, 
accepting  also  the  security  in  his  hands ;  by  all  which  Roberts 
came  under  obligations  to  the  creditors  to  retain  possession 
of  the  note  for  them,  and  to  collect  it  and  account  to  them 
for  the  proceeds.  Yale  had  no  more  control  over  it ;  his 
delivery  of  it  as  security  had  been  accepted,  and  that  he  un- 
derstood that  he  relinquished  all  control  over  it  is  apparent 
from  the  fact  that  he  provided  for  the  disposition  of  the  resid- 
uum after  the  creditors  were  paid.   In  short  Roberts  received 
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the  note  as  trustjce  for  the  creditors.  The  creditors  accept 
him  and  accept  the  note  as  security  in  bis  hands,  and  to  the 
fullest  extent  confirm  his  appointment  as  their  agent  in  the 
matter.  As  trustee  for  the  creditors  Roberts  could  bring  suit 
in  his  own  name  for  the  benefit  of  his  cestui  que  tfiists ;  and 
the  creditor,  treating  the  security  as  given  directly  to  them, 
could  direct  their  agent  to  commence  suit  in  his  own  name  in 
their  behalf. 

It  is  now  generally  held,  in  conformity  to  our  Connecticut 
decisions,  that  a  party  to  whom  a  negotiable  note  is  trans- 
ferred before  maturity,  as  security  for  an  antecedent  debt,  is 
a  bond  fide  holder  for  value,  and  that  such  note  is  taken  in. 
"  the  regular  course  of  business."  Brwh  v.  Scribner^  11 
Conn.,  388 ;  Bridgeport  City  Baide  v.  Wdck,  29  id.,  475 ;. 
Swift  V.  Tyson,  16  Peters,  1 ;   1  Parsons'  Notes  &  Bills,  256,. 

The  question  then  briefly  is,  whether  Yale  parted  with  the 
note  in  the  regular  course  of  business.  If  the  effect  of  the 
tralisaction  was  to  give  the  creditors  security  for  an  antecedent 
debt,  tliere  will  be  no  real  difliculty  in  the  case.  It  will  of 
course  be  admitted  that  the  creditors  took  the  note  in  good, 
faith,  if,  as  we  contend,  they  did  take  it,  for  the  contrary  is 
not  claimed  nor  found,  and  the  decisions  now  unite  in  holding 
that  knowledge  of  want  of  consideration,  fraud,  &c.  must  be 
affirmatively  proved  as  against  a  holder  for  value.  1  Parsons. 
Notes  &  Bills,  268. 

Carpenter,  J.  The  facts  of  tliis  case  are  briefly  these. 
The  note  in  suit  is  one  of  two  notes,  given  for  the  purchase 
money  of  certain  property  sold  to  the  defendant  by  one  Yale. 
The  defendant  was  induced  by  fraud  to  give  his  notes  for 
$700,  for  property  which  was  worth  but  $400.  The  day  after 
the  sale  the  fraud  was  discovered  by  the  defendant,  who  there- 
upon offered  to  return  the  jwroperty  to  Yale,  and  demanded  a 
return  of  his  notes,  but  Yale  refused  to  accept  the  property 
and  return  the  notes.  The  otlier  note,  and  $79  of  tliis  note, 
were  paid  to  Yale  from  the  avails  of  certain  collaterals,  which 
payments  exceeded  the  value  of  the  property.  This  note, 
before  due,  was  transferred  to  the  plaintiff,  in  trust  for  the 
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payment  of  certain  creditors  named,  with  a  balance  payable 
to  the  wife  of  Yale,  who  was  then  linng  apart  from  her  hus- 
band, and  who  has  since  been  divorced.  The  creditors 
assented  to  the  trust,  and  directed  the  plaintiff  to  commence 
and  prosecute  this  suit.  The  note  is  more  than  sufficient  to 
pay  the  creditors  named,  so  that  if  collected  there  will  be  a 
balance  to  be  paid  to  the  wife.  The  plaintiff  had  no  knowl- 
edge of  the  fraud,  and  took  the  note  in  good  faith  for  the 
purposes  stated.  There  was  no  consideration  for  the  transfer 
except  the  claims  of  the  creditors.  Whether  the  payee  was 
or  was  not,  at  the  time  of  the  transfer  of  the  note,  insolvent, 
does  not  appear. 

Upon  these  facts  the  Superior  Court  rendered  judgment  for 
the  plaintiff.  The  court  therefore  must  have  decided  that 
the  plaintiff  took  the  note  in  good  faith,  for  a  valuable  con- 
sideration, and  in  the  regular  course  of  business. 

The  case  presents  two  questions. 

1.  Is  the  plaintiff  to  be  regarded  as  a  trustee  for  the 
creditors,  or  the  agent  of  the  payee  ?  If  the  latter,  it  is  con- 
ceded that  the  plaintiff  is  not  entitled  to  recover  ;  if  the  for- 
mer, then  the  plaintiff  insists  upon  his  right  to  recover  and 
the  defendant  denies  it. 

We  think  the  plaintiff,  to  a  certain  extent,  is  a  trustee  for 
the  creditors.  The  auditor  has  clearly  found  that  the  note 
was  transferred  to  the  plaintiff  in  trust  for  the  creditors  and 
Mrs.  Yale,  and  that  the  creditors  ratified  and  confirmed  the 
transfer,  and  that  the  plaintiff  is  following  their  directions  in 
bringing  and  prosecuting  this  action. 

In  respect  however  to  that  portion  of  the  note  which  was 
payable  to  Mrs.  Yale,  we  are  clearly  of  the  opinion  that  he 
was  the  agent  of  the  payee,  and  was  in  no  sense  a  trustee 
for  creditors.  The  ordinary  relations  between  husband  and 
and  wife  will  be  presumed  to  have  existed  in  this  case  until 
the  contrary  appears.  It  is  only  found  that  they  were  living 
apart,  and  have  since  been  divorced.  No  indebtedness  from 
him  to  her  is  found ;  and,  so  far  as  appears,  the  money,  as 
soon  as  paid  to  her,  would  have  been  subject  to  his  control. 
The  legal  effect  of  the  transaction  then,  so  far  as  it  relates  to 
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this  question,  is  the  same  that  it  would  have  been  if  the  bal- 
ance had  been  payable  to  him.  To  the  extent  of  that  balance, 
therefore,  the  judgment  is  clearly  erroneous,  and  it  must  be 
reversed. 

2.    Was  this  note  taken  in  the  regular  course  of  business  ? 

In  the  discussion  of  this  question  we  shall  not  controvert 
the  legal  proposition  that  a  negotiable  note  transferred  before 
due  in  the  regular  course  of  business  to  a  creditor,  in  payment 
of,  or  as  security  for,  a  pre-existing  debt,  is  taken  in  good 
faith  and  for  a  valuable  consideration,  and  is  collectible  in 
the  hands  of  the  creditor,  notwithstanding  any  equities  exist- 
ing as  between  the  original  parties  thereto.  That  question 
has  been  correctly  settled  in  this  state,  and  elsewhere,  and 
we  have  no  disposition  to  disturb  it.  Brush  v.  Scribner^  11 
Conn.,  388 ;  Bridgeport  City  Bank  v.  Welchy  29  Conn.,  479. 

Nor  do  we  place  our  decision  upon  the  ^ound  that  this 
note  was  obtained  by  fraud.  We  suppose  the  general  rule  to 
be  that  fraud  is  not  available  as  a  defense  in  cases  of  this 
character.  To  this  rule  however  there  are  exceptions.  Fos- 
ter  V.  Machinon^  Law  Bep.,  4  C.  P.,  704 ;  Nance  v.  Lary^  5 
Ala.,  370. 

But  it  is  not  material  to  our  present  purpose  to  enquire 
whether  this  case  falls  within  those  exceptions.  Our  object 
is  rather  to  consider  whether  the  rule  of  law  which  exempts 
commercial  paper  from  legal  defences  applies  to  a  case  like 
this.  We  think  it  is  pertinent  to  that  inquiry  to  call  attention 
to  the  fact  that  this  note  was  obtained  by  fraud,  and  that  the 
contract  was  not  only  voidable  but  was  actually  avoided  by 
the  maker  immediately  upon  discovering  the  fraud.  We  need 
not  say  that  it  is  the  duty  of  the  court  to  protect  the  maker, 
and  prevent  the  consummation  of  the  fraud,  if  it  can  be  done 
consistently  with  the  rules  of  law. 

The  only  difficulty  that  we  can  perceive  is,  in  preserving 
unimpaired  the  rule  of  law  giving  immunity  to  negotiable 
paper  and  the  principles  upon  which  it  rests.  Tliat  rule 
does  not  protect  paper  which  was  not  taken  in  the  usual 
course  of  business.  That  phrase,  as  Mr.  Parsons  in  his  work 
on  Notes  and  Bills,  Vol.  1,  p.  256,  justly  remarks,  is  open  to 
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some  objecti<m,  for  ti^e  reason  that  it  does  not  clearly  indicate 
what  are  the  legitimate  vses  of  negotiable  paper.  The  qoes* 
tion  is  variously  expressed  in  the  boc^s :— *^^  Was  it  in  the 
com'se  of  trade  ?"  "  Was  it  in  the  ordinary  and  regular 
course  of  business  V^  *^  Was  it  a  transaction  which  the  law 
views  as  according  to  the  usage  of  n>erchants  ?" 

A  more  definite  idea  of  its  meaning  may  be  bad,  however, 
by  stating  the  question  more  specifically.  Isnegotiiable  paper 
ordinarily  used  in  the  way  and  manner  in  which  this  was 
used  ?  Would  a  bvisiness  man  ci  ordinary  intelligence  and 
capacity  receive  commercial  paper,  when  offered  f<H*  the  pur- 
poses for  which  this  was  transferred,  as  money,  and  upon  its 
credit  part  with  his  property  ?  Or  would  he  at  once  suspect  . 
the  integrity  of  the  paper  itself,  and  the  credit  and  standing 
of  tlie  party  ofifering  it  ?  A  correct  answer  to  these  questions 
must  settle  conclusively  ihe  mercantile  character  of  this 
transaction. 

The  fundamental  principle  of  the  law,  a|^icable  to  nego- 
tiable paper,  is,  that  it  is  the  representative  of  money,  and 
may  be  used  in  all  mercantile  transactions  as  its  substitute. 
But  when  used  for  any  purpose  outside  the  usual  and  ordinary 
course  of  business,  it  ceases  to  carry  with  it  the  privileges 
and  immunities  with  which  the  law  clothes  negotiable  paper. 
The  tendency  of  the  law,  in  respect  to  the  legitimate  uses  of 
negotiable  paper,  is  tiius  referred  to  in  1  Parsons  on  Kotes  & 
Bills,  p.  257 : — ^'^And  therefore  we  are  disposed  to  believe 
that  the  law  of  this  country  is  tending  towards  the  rule,  that 
whether  negotiable  paper  is  sold,  or  discounted,  or  indorsed 
over  to  pay  a  new  debt,  or  for  a  new  purchase,  or  to  secure  a 
new  debt,  or  an  old  debt,  or  to  pay  an  old  debt,  it  becomes  in 
each  case  the  property  of  the  holder,  and  carries  with  it  all 
the  privileges  of  negotiable  paper,  unless  there  be  something 
in  the  particular  transaction  which  is  equivalent  to  fraud, 
actual  or  constructive."  It  will  be  noticed  that  this  language 
is  comprehensive,  and  was  doubtless  intended  to  embrace 
every  instance  in  which  such  paper  may  be  used  and  still 
retain  its  privileges.  But  it  is  not  sufficiently  broad  to  cover 
this  case,  as  we  shall  presently  see. 
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The  doctrine  that  oommerdol  paper  may  be  properly  used 
as  jieeurity  for  a  pre-existing  debt  has  been  disputed,  and 
there  are  conflicting  decisions  upon  that  point ;  but  it  is  now 
pretty  generally  establifehed.  The  profession,  however,  did 
not  readily  acquiesce  in  the  doctrine,  inasmuch  as  there  is  an 
apparent  hardship  in  allowing  the  holder  of  such  paper,  who 
parted  with  nothing  upon  its  credit,  to  recover  of  one  who, 
as  against  other  parties,  has  a  good  defense.  The  reason 
upon  which  this  doctrine  rests,  and  without  which  the  law 
would  undoubtedly  have  been  determined  otherwise,  is,  that 
a  very  considerable  portion  of  the  negotiable  paper  made  in 
business  is  used  in  this  way.  We  can  easily  understand, 
therefore,  that  among  business  men,  accustomed  to  dc&l  in 
tills  kind  of  paper,  the  receiving  or  offering  it  as  security  for 
an  old  debt  is  not  in  itself  calculated  to  excite  suspicion,  for 
the  simple  reason  that  it  is  according  to  usage ;  and  if  ac- 
cording to  usage,  presumptively  at  least,  such  use  facilitates 
trade,  and  should  receive  the  sanction  of  the  courts  unless 
there  is  some  real  and  substantial  objection  to  it. 

But  in  the  case  before  us  no  such  usage  appears.  On  tlie 
contrary  the  purpose  for  which  the  paper  was  used  is  excep- 
tional and  unusual.  We  apprehend  that  cases  like  this  are 
rarely  to  be  met  with  in  business  circles.  Let  us  examine  it 
more  carefully.  A  man  has  a  piece  of  negotiable  paper  with 
which  he  wishes  to  pay  or  secure  certain  debts.  If  there  is 
but  one  debt  he  can  transfer  it  directly  to  the  creditor,  and 
the  law  protects  the  transaction.  That  is  according  to  the 
usual  course  of  business.  But  if  he  transfers  to  a  friend,  to 
hold  till  due,  and  then  collect  it,  and  with  its  avails  pay  the 
creditor,  that  is  unusual  and  suspicious  upon  its  face,  and  re- 
quires explanation.  Unless  some  good  reason  can  be  shown 
for  such  a  proceeding,  the  law  ought  not  to  protect  it.  But 
it  is  said  that  here  were  several  creditors,  which,  it  is  claimed, 
sufficiently  explains  the  fact  that  the  security  was  effected 
through  the  intervention  of  a  trustee.  Let  us  test  this  posi- 
tion. If  the  paper  is  right  and  free  from  defects,  why  not  sell 
it  in  market  or  get  it  discounted,  and  with  its  avails  pay  the 
debts  at  once  ?    Or,  if  the  debts  are  not  to  be  paid  until  the 
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paper  is  due  and  collected,  why  not  retain  it  in  his  own  hands 
until  due,  and  if  necessary  sue  and  collect  in  his  own  name  ? 
Such  a  course  would  be  natural  and  usual.  But  what  honest 
reason  can  be  suggested  why  it  should  be  transferred  to  a 
third  party,  who  has  no  interest  in  the  matter,  to  be  sued  in 
his  name  ?  Such  a  course  is  unusual,  and  not  in  the  course 
of  trade.  The  transaction  at  once  suggests  the  idea  that 
there  is  some  equity  in  favor  of  the  maker  inherent  in  the 
note  itself,  and  which  can  be  made  available  as  against  the 
payee,  and  which  the  payee  is  seeking  to  avoid. 

But  tliere  is  another  circumstance  appearing  in  the  case 
which  makes  the  unusual  character  of  the  transaction  still 
more  apparent.  The  creditors  are  informed  of  the  transfer, 
they  ratify  and  confirm  it,  and  direct  the  commencement  and 
prosecution  of  this  suit.  What  occasion  is  there  for  all  this, 
except  to  make  it  appear  that  t^ie  plaintifi'  is  a  trustee  for  the 
creditors  ?  And  why  is  it  desirable  that  it  should  appear 
that  he  is  a  trustee  for  the  creditors,  unless  for  the  very  pur- 
pose of  shutting  out  this  defense  ?  If  Yale  was  in  fact  solvent. 
Ibis  proceeding  was  extraordinary  and  inexplicable  upon  any 
theory  consistent  with  honesty  and  fair  dealing.  At  least 
no  sufficient  reason  for  it  appears  in  tlie  case.  If  he  was  in- 
solvent, another  and  insurmountable  difficulty  is  at  once 
encountered.  The  conveyance,  not  being  in  conformity  to 
the  provisions  of  our  insolvent  law,  and  operating  to  pay  the 
creditors  named  in  full,  thereby  giving  them  a  preference, 
contravenes  the  policy  of  that  law,  and  is  therefore  void  as 
against  creditors.  Surely  it  will  not  be  contended  that  such 
a  conveyance  should  receive  the  sanction  of  this  court  as  a 
legitimate  mercantile  transaction. 

The  fact  that  a  part  of  this  money  was  payable  to  the  wife 
of  Yale  is  worthy  of  notice  also  in  this  branch  of  the  case. 
To  that  extent,  as  we  have  already  seen,  the  plaintiff  was  the 
agent  of  Yale.  We  have  no  occasion  to  say  that  this  circum- 
stance alone  renders  this  conveyance  void  at  common  law. 
But  if  there  was  a  secret  trust  in  favor  of  Yale,  and  the 
operation  of  the  conveyance  should  be  to  defraud  creditors,  it 
certainly  would  be  void  as  against  creditors.     A  fraudulent 
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conyejance  can  in  no  sense  be  said  to  be  in  the  nsual  course 
of  business.  But  be  this  as  it  may,  the  fact  that  Yale  him- 
self is  still  interested  in  this  note,  either  in  his  own  right  or 
in  right  of  his  wife,  should  suggest  to  all  parties  concerned 
an  inquiry  as  to  the  reason  and  occasion  of  this  conveyance. 

We  are  not  referred  to  any  case  directly  in  point,  and  are 
not  aware  that  any  exists ;  but  we  believe  the  views  above 
expressed  are  in  harmony  with  reason  and  good  sense,  and 
not  in  conflict  with  any  adjudged  case.  In  BiUings  v.  CoUim, 
44  Maine,  271,  it  was  held  that  the  assignment  of  negotiable 
paper,  by  operation  of  a  bankrupt  or  insolvent  law,  was  not 
in  the  i*egular  course  of  trade,  and  that  the  assignee  could 
only  acquire  the  rights  of  the  insolvent.  The  opinion  of  the 
court  is  brief,  simply  announcing  the  result  without  adducing 
any  argument  in  its  support ;  but  we  have  no  reason  to  doubt 
the  correctness  of  the  decision.  So  far  as  it  goes  it  supports 
our  position  in  the  present  case. 

For  these  reasons,  after  careful  consideration,  we  have 
come  to  the  conclusion  that  this  note  was  not  taken  in  the 
regular  course  of  business,  and  that  the  judgment  of  the 
court  below  upon  that  ground  was  erroneous,  and  must  be 
reversed. 

In  this  opinion  the  other  judges  concurred ;  except  Gran- 
ger, J.,  who  tried  the  case  below,  and  Seymour,  J.,  who  had 
been  consulted  in  the  case  when  at  the  bar,  and  who  did  not 
sit. 
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%  ^  Isaac  Dodix  vi.  Isaac  A*  Nobthbop. 

eo    428 

The  statute  (Gen.  Stat,  tit.  1,  sec.  141 J  provides  that  "  the  party,  his  attomej, 
or  anj  person  interested,  shall  not  write,  draw  up,  or  dictate  any  deposition,'' 
lie.  The  magistrate  who  took  a  deiKMition  in  behalf  of  the  defendant  was  the 
law  partner  of  the  defendant's  counsel,  and  was  himself  counsel  for  the  defend- 
ant in  another  case,  and  was  employed  to  draw  up  the  notice  for  taking  the 
deposition ;  but  the  partnership  with  the  defendant's  counsel  had  been  ixx»nt- 
Ij  formed  and  did  not  embrace  suits  preriovsly  brought,  of  whieh  this  waa 
one.    Hdd  that  the  deposilsoa  oi^ht  to  be  excluded. 

The  object  of  the  statute  is  to  secure  the  utmost  fiumess  and  impardalitj  in 
the  taking  of  depositions,  and  it  should  be  liberally  construed  to  effect  that 
object. 

AssuifPSiT,  tried  to  tlie  juiy  in  the  Superior  Court  in 
Litchfield  County,  before  Phdp9^  J. 

On  the  trial  the  defendant  offered  the  deposition  <^  os» 
Polly  A.  Cox,  to  the  admission  of  which  the  plaintiff  objected 
on  the  ground  that  it  was  taken  before  and  drawn  by  William 
Burke,  a  justice  of  the  peace,  and  then  the  law  partner  of 
Mr.  Kni^p,  who  was  at  that  tune  the  attorney  for  the  defend- 
ant in  the  {uresent  cause  sjid  acting  counsel  for  him  on  the 
trial ;  which  was  conceded  to  be  true. 

Upon  this  question  the  court  found  the  facts  to  be,  that  the 
notice  to  take  the  dq)08ition  wai  drawn  by  Burke,  but  signed 
by  the  defendant  personally ;  that  at  the  time  of  the  taking 
of  the  deposition  Burke  wa^  tbe  law  partner  of  Bjiapp  and 
attorney  for  the  defendant  in  another  action  pending  in  the 
Superior  Court  in  Fairfield  County ;  that  the  copartnership 
was  formed  several  months  subsequently  to  the  commence- 
ment of  the  present  cause,  and,  by  the  terms  of  the  contract 
between  them,  each  copartner  was  to  have  no  interest  in  the 
fees  which  the  other  should  thereafter  receive  in  cases  in 
which  they  were  respectively  employed  prior  to  the  formation 
of  the  copartnership.  It  further  appeared  by  the  deposition, 
that  the  plaintiff  and  his  attorney  attended  at  the  taking  of 
the  deposition  and  cross-examined  the  witness.  Upon  these 
facts  the  court  sustained  the  objection  and  ezduded  the  depo- 
sition. 
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A  verdict  vas  rendered  in  favor  of  the  plaintiff,  and  the 
defendant  moved  for  a  new  trial  for  error  in  the  exclusion  of 
the  deposition. 

Ctraves  and  Knapp,  in  support  of  the  motion 

1.  The  magistrate  who  took  the  deposition  was  legally 
authorized  to  do  so.  He  had  no  pecuniary  interest  in  the 
event  of  the  suit,  and  no  such  interest  as  would  disqualify. 
His  co-partnership  with  the  defendant's  counsel  did  not  com- 
mence until  after  this  suit  was  brought,  and  the  defendant's 
counsel  was  entitled  to  all  the  fees  that  might  accrue  from 
the  case.  He  was  not  the  attorney  of  the  defendant  within 
the  meaning  of  the  statute,  which  has  reference  to  an  attor- 
ney in  the  same  suit.  The  fact  of  his  being  an  attorney  for 
the  defendant  in  another  action  in  an  adjoining  county  can 
make  no  difference.  Wood  v.  Cfcfe,  18  Pick.,  279 ;  Coffin  v. 
JoneSjid.j 441 ;  Chandler  v.  Brainardj  14  id.,  285.  Although 
the  notice  was  drawn  by  the  magistrate,  yet  it  was  signed  by 
the  defendant,  which  meets  the  objection  from  the  provisions 
of  the  statute  and  rebuts  the  idea  of  an  agency,  as  the  writing, 
drawing  or  dictation  has  reference  to  the  deposition  itself 
and  not  to  the  notice. 

2.  But  assuming  for  purposes  of  argument  that  the  magis- 
trate was  disqualified,  yet  the  record  shows  that  the  plaintiff 
waived  all  irregularities  in  respect  to  the  taking  of  the  depo- 
sition. The  plaintiff  and  his  attorney  appeared  and  were 
present  during  the  whole  of  the  direct  examination  and  cross- 
examined  the  witness.  3  Greenl.  Ev.,  §  351,  and  note ;  1  id., 
§554 ;  Cazenove  v.  Vavffhany  1  Maule  &  Selw.,  4,  6 ;  Gass  v. 
Stinsonj  3  Sumn.,  98.  There  was  no  objection  made  by  the 
plaintiff  at  the  time  the  deposition  was  taken  for  any  cause 
whatever.  1  Greenl.  Ev.,  §  421 ;  Bailey  v.  Town  of  TnmbuUj 
18  Conn.,  582. 

AndrefW9  and  McMahony  contra,  cited  Allen  v.  Randy  5 
Conn.,  822. 

Oabpenteb,  J.    The  statute  provides  that  "the  party,  his- 
attorney,  or  any  person  interested,  shall  not  write,  draw  up, 
Vol.  xxxvn. — 28 
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or  dictate  an^  deposition,  Ac/'  The  otyect  of  tbe  statute  is 
obviously  to  securis  the  utknost  fairness  and  impartiality  in 
the  taking  of  depositions.  In  furtherance  of  thiU}  object  the 
courts  have  ever  been  disposed  to  interpret  it  Kberally,  and  to 
reject  deposition^  which  were  taken  bontrarj  to  the  manifest 
spirit  of  the  statute,  although  not  dtrictly  violating  its  leiter. 
Hence  it  was  decided  in  Smiths.  Swrvtington^  1  Root,  226, 
under  a  simihur  statute,  that  l^e  agent  of  a  party  may  not 
draw  up  a  depositicrti.  The  same  doctrine  was  held  in  AUen 
V.  Rafviy  6  Conn.,  822.  To  put  a  more  literal  construction 
upon  Uie  statute  would  tend  to  laxity  in  the  administration 
of  justice — a  result  to  be  deplored  rather  tiian  encouraged. 

This  view  of  the  law  would  seem  to  establish  the  propriety 
of  the  ruling,  in  tiie  court  below,  excluding  tiie  deposition. 

The  magistrate  was  the  law  partner  of  the  defendant's 
counsel,  and  was  himself  counsel  for  the  defendant  in  another 
case,  so  that  the  defendant  was  a  client  of  each  member  of  the 
firm.  He  was  also  employed  to  draw  up  the  notice  for  taking 
the  deposition,  and  to  that  Extent  at  least  was  the  agent  of 
ihe  defendant. 

If  upon  these  facts  he  ^us  not  technically  tiie  attorney  for 
the  defendant,  it  is  obvious  enough  that  his  sympathies  and 
feelings  were  favorable  to  him,  and  we  think  the  court  was 
justified  in  holding  that  he  was  not  disinterested  within  the 
meaning  of  the  statute.  It  is  not  enough  that  the  magistrate 
acted  fairly  and  impartially ;  he  must  be  auttioriied  by  the 
statute  to  take  the  deposition  or  it  cannot  be  used. 

No  question  of  waiver  was  made  in  the  court  below,  and 
we  have  no  occasion  to  consider  it  here. 

A  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  ccmccMed^  ezo^  GbaHF- 
OEB,  J.)  who  did  not  sit. 
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Thomas  Ijoskm  w.  Luciug  E.  HofCHsiBs. 

The  act  of  1867  pionde*  tiitt  "eji^t  bonn  •f  labor  parfemed  In  uxy  (me 
daj  by  anj  one  person  shall  be  deemed  a  Uwfal  daj's  vork,  wUess  other- 
wise agreed  by  the  parties.'^  Held  that  a  "  week's  work/'  under  a  contract  for 
wo^  at  a  fixed  price  per  week,  was  work  for  the  period  of  a  week/and  not  for 
tax  periods  of  eight  hoitne«ch»  and  tiia*  eooseqneMty  » I^artf  who  under  suck 
a  contract  had  worked  sixteen  hours  a  daj,  could  aoC  fWTfW  for  two  wpektf 
work  in  the  period  of  one  week. 

The  onlj  effect  of  the  statute,  where  a  case  fidls  within  it,  is  to  release  the 
laborer  from  work,  and  entitle  him  to  his  compensation  for  a  day's  labor,  at 
the  end  of  eight  hours.  If  the  labcHrer  works  more  than  eight  hours  in  a  day, 
unless  by  special  request  or  by  special  agreement,  he  cannot  claim  any  addi- 
tional compensation  for  such  additional  work. 

The  plaintiff  contracted  to  conduct  a  coal  gas  establishment  for  the  defendant, 
receiring  a  fixed  sum  per  week  as  wages.  The  bnsinees  was  of  sach  a  nature 
as  to  require  sixteen  or  more  hours'  work  per  day,  and  the  contract  was  made 
with  an  understanding  on  the  part  of  both  parties  of  this  fact.  Held  that  the 
case  did  not  fall  within  the  operation  of  the  statute. 

Assumpsit  for  woA  and  labor,  brought  to  the  Superior 
Court  in  Litchfield  County.  The  case  was  referred  to  an 
auditor,  who  found  the  issue  for  the  defendant.  The  plaintiff 
remonstrated  against  the  acceptance  of  the  report.  The  d^ 
fendant  demurred  to  the  remonstrance,  and  the  court  reserved 
the  case  for  the  advice  of  this  court.  The  iaci&  are  sufficiently 
stated  in  the  opinion. 

CoihreUy  for  the  plaintiff. 

Manger^  iot  the  defendant. 

Seymour,  J.  This  action  is  for  work  and  labor.  The 
question  submitted  to  us  arises  from  facts  substantially  as 
follows  : 

On  the  2d  day  of  April,  1869,  the  parties  contracted  by 
parol  that  the  plaintiff  should  at  once  enter  into  the  defend- 
ant's service  to  labor  at  the  defendant's  gas  works.  The 
work  required  the  plaintiff's  constant  supervision  and  atten- 
tion, but  the  actual  physic^  labor  required  averaged  only  four 


Digitized  by  VjOOQIC 


220  LITCHFIELD  COUNTY. 

Lnske  v.  Hotchkiss. 

hours  per  day.  The  price  agreed  was  f  10.50  per  week.  The 
plaintiff  worked  for  the  defendant  under  this  contract  till 
July  4th,  1869,  and  then  left.  The  defendant  has  paid  him 
$10.50  for  each  of  the  weeks  between  April  2d  and  July  4th. 

But  the  plaintiff  worked  in  the  defendant's  service  twice 
eight  hours  per  day  during  this  period,  and  he  claims  the  right 
to  charge  twice  $10.50  at  the  end  of  each  week  on  account  of 
having  done,  as  he  claims,  two  weeks*  work  in  each  and  every 
week  of  the  time  he  was  in  the  defendant's  emplojmnent. 

This  claim  is  founded  on  the  statute  of  1866.  The  plain- 
tiff says,  first,  that  there  was  no  agreement  to  prevent  the 
full  operation  of  the  statute,  and  second,  as  fully  set  out  in 
the  remonstrance,  he  claims,  as  matter  of  law,  that  he  should 
recover  the  contract  price  (to  wit,  $10.50)  per  week  for  every 
fifty-six  hours  labor  and  attendance  upon  the  business  in  each 
and  every  week  of  his  service. 

The  statute  is  as  follows :  "  Eight  hours  work  done  and 
performed  in  any  one  day  shall  be  deemed  a  lawful  day's  work, 
imless  otherwise  agreed  by  the  parties." 

A  rule  of  construction  is  thus  furnished  as  to  what,  in  the 
absence  of  any  agreement  of  the  parties  on  the  subject,  shall 
be  deemed  a  day's  work. 

Let  the  plaintiff's  claim  be  conceded,  that  there  was  no 
agreement  express  or  implied  between  the  parties  in  this  case 
as  to  how  many  hours'  labor  should  constitute  a  day's  or 
week's  work,  what  is  the  effect  of  the  statute  on  the  contract  ? 
It  is  that  the  plaintiff  was  not  bound  to  work  more  than  eight 
hours  per  day.  He  might  quit  work  after  eight  hours  work 
had  been  performed,  and  by  the  statute  he  would  have  done 
a  day's  work  and  would  be  entitled  to  pay  accordingly ;  for, 
construed  by  the  statute,  his  .contract  obliged  him  to  eight 
hours  work  only  per  day.  But  the  plaintiff  did  in  fact  work 
sixteen  hours  per  day.  Can  he  recover  for  this  extra  work  ? 
Not  under  the  contract,  for  if  he  did  not  agree  to  work  more 
than  eight  hours  the  defendant  did  not  hire  him  to  work  more 
than  that  number  per  day.  The  defendant's  contract  of 
hiring  must  receive  the  same  construction  as  the  plaintiff's 
contract  of  being  hired.    The  extra  work  was  therefore  done 
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voluntarily,  not  because  the  plaintiff  was  hired  to  do  it,  or 
was  under  obligation  to  do  it.  The  statute  was  intended  to 
lessen  the  hours  of  labor  for  the  laborer,  and  cannot  be  con- 
strued as  requiring  a  party  whose  contract  comes  within  its 
operation  to  work  more  than  the  statute  number  of  hours. 
The  plaintiff  therefore  cannot  recover  under  the  contract  for 
the  extra  work,  and  no  foundation  is  laid  for  a  recovery  for 
it  outside  of  the  contract  as  extra  work.  Tliere  was  no  re- 
quest to  have  extra  work  performed  nor  agreement  to  pay 
for  it 

The  plaintiff 's  argument  and  claim  amounts  to  this, — ^that 
when  I  set  a  man  to  work  under  an  agreement  to  pay  liim  a 
certain  sum  per  day,  he  may  work  sixteen  horn's  in  a  day  and 
charge  me  for  two  days'  work.  Prior  to  the  statute  such  a 
claim  would  clearly  be  unfounded.  Independently  of  tlie 
statute  a  person  so  hired  would  work  the  customary  number 
of  hours  and  then  stop,  and  if  he  worked  longer  than  usual, 
in  the  absence  of  any  special  request  or  special  contract,  the 
extia  work  would  be  regarded  as  done  voluntarily,  witliout 
any  legal  right  to  compensation. 

But  the  statute  makes  no  change  in  such  a  case  except 
only  that  in  the  absence  of  any  contrary  agreement  the  day's 
work  terminates  with  eight  hours'  labor,  instead  of  termi- 
nating with  the  customary  hours ;  the  laborer  under  the  stat- 
ute may  have  his  stipulated  reward  for  his  day's  work  upon 
the  performance  of  eight  hours  service,  but  if  he  work  longer 
than  the  statute  time,  without  special  request  or  special 
contract,  he  is  deemed  to  do  it  vohnitarily.  These  parties 
in  agreeing,  the  one  to  pay  and  the  other  to  take  $10.50  a 
week,  contemplated  that  a  week's  work  would  occupy  a  week's 
time.  The  full  extent  of  the  defendant's  agreement  was  to 
pay  flO.50  for  work  to  be  done  during  the  space  of  each 
week's  time.  This  is  the  conmion  law  construction  and  the 
statute  does  not  change  that  construction.  The  only  effect 
of  the  statute  was  to  relieve  the  plaintiff  from  labor  at  the 
end  of  eight  hours  work  each  day,  if  he  had  chosen  to  avail 
himself  of  his  statute  rights. 

The  plaintiff  likewise  insisted  in  argument  that  the  nature 
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of  the  business  was  suoh  as  to  require  his  constant  attention, 
and  that  tlie  contract  having  been  made  in  view  of  that  neces- 
sity,  required  of  him  that  be  should  work  sixteen  hours  a  day 
and  one  hundred  and  twelve  hours  per  week,  and  that  he  ought 
to  recover  for  every  hour's  work,  counting  eight  hours  as  a 
day's  work. 

This  argument  proceeds  upon  the  basis  that  the  contract 
construed  by  the  surrounding  circumstances  called  for  more 
work  than  eight  hours  a  day.  But  if  this  be  so,  then  the  case 
does  not  fail  within  the  operation  of  the  statute.  It  makes 
no  difference  whether  by  express  or  by  implied  agreement 
another  measure  than  the  statute  measure  is  adopted.  The 
statute  is  superseded  by  this  implied  agreement.  The  plain- 
tiff and  defendant  underetood  that  the  work  in  which  the 
plaintiff  was  to  be  engaged  would  occupy  substantially  the 
whole  of  the  plaintiff's  waking  hours,  and  with  that  under- 
standing the  price  of  his  work  is  fixed  at  $10.50  per  week. 
On  common  law  principles  the  plaintiff's  claim  is  wholly 
without  foundation,  and  we  cannot  give  to  the  statute  a  con- 
struction that  will  entitle  the  plaintiff  to  recover. 

We  therefore  advise  the  Superior  Court  that  the  report  of 
the  auditor  be  accepted,  and  judgment  rendered  for  the  de- 
fendant. 

In  this  opinion  the  other  judges  concurred. 


George  Potter  vs.  The  Town  op  Canaan. 

In  October,  1868,  a  draft  having  been  made  for  the  military  service  of  the  United 
States  under  an  act  of  Congress,  the  town  of  C  voted  **  that  all  those  persons 
that  have  been  drafted  and  accepted,  and  either  go  to  the  war  or  furnish  a  sub- 
stitute to  go,  shall  receive  from  the  town  $300."  The  plaintiff  was  drafted  on 
the  1st  day  of  September,  1863,  and  procured  a  substitute  who  was  accoptcit 
and  served  in  his  place.  In  November,  1863,  the  legislature  authorized  towns 
to  confirm  such  votes,  and  provided  that  upon  such  confirmation  they  should 
be  valid.  The  town  of  C,  at  a  meeting  called  for  that  purpose  in  January, 
1664,  voted  not  to  confirm.    In  July,  1804,  the  General  Assembly  passed 


Digitized  by  VjOOQIC 


AUGUST  TERM,  1870.  223 

Potter  V.  Town  of  Canaan. 

an  act  providing  ''  that  if  any  town  has  in  any  mannor  appropriated  money 
for  assisting  persons  who  have  been  drafted,  who  hare  personally  or  by 
snbstitatc  entered  the  service  of  the  UnitedStates  to  fill  its  quota,  the  action 
of  snch  town  is  hereby  ratified  and  confirmed  and  declared  to  be  legal  and 
binding."  Held— 1.  That  the  eflbct  of  the  act  of  1864  was  to  validate  the 
action  of  the  town  although  nnconfirmed.  2.  That  it  did  not  affect  this 
case  that  the  bounty  under  the  original  vote  was  a  gratuity  to  men  already 
drafted. 

AssuBfPSiT,  brought  to  the  Superior  Court  in  Litchfield 
County,  and  tried  on  the  general  issue,  closed  to  the  court, 
brfore  Changer^  J.    The  court  found  the  following  facts : — 

At  a  town  meeting  of  the  defendant  town,  legally  holden 
on  the  5th  day  of  October,  1868,  the  following  vote  was 
Jmssed:  ^  Voted. — ^That  all  those  persons  that  have  been 
drafted  and  accepted,  and  either  go  to  the  war  or  furnish  a 
substitute  to  go,  shall  receive  from  ttie  town  $300,  oj  less, 
according  to  the  price  actually  paid  under  said  sum.  Tliis 
vote  shall  aj^ly  to  all  those  that  shall  be  drafted  under  the 
present  call  for  800,000  men,  and  apply  only  to  the  inhabit- 
ants of  this  town." 

The  plaintiff  from  his  birth,  and  for  more  than  two  years 
after  the  passing  of  the  vote,  was  a  resident  and  inhabitant 
of  the  town,  and  on  the  Ist  day  of  September,  1868,  having 
been  drafted  into  the  service  of  the  United  States,  to  fill  the 
quota  of  the  town  under  the  call  for  800,000  men,  and  having 
been  duly  accepted,  he  procured  a  substitute  for  the  sum  of 
three  hundred  dollars,  which  was  paid  by  him  to  the  substi- 
tute, which  substitute  was  accepted  by  the  proper  authority 
in  the  plaintiflTs  place,  and  entered  the  service  and  served  in 
the  place  of  the  plaintiff,  to  fill  the  quota  of  the  town,  of 
which  he  gave  due  notice  to  the  town  on  the  2d  day  of  July, 
1866. 

At  a  town  meeting  duly  holden  on  the  18ih  day  of  January, 
1864.  The  following  vote  was  passed:  ^^ Voted. — Not  to 
sustain  the  vote  of  the  town,  taken  October  6th,  1863,  in 
regard  to  paying  draft;ed  men.'* 

On  these  facts  the  court  rendered  judgment  for  the  plaintiff, 
to  recover  of  the  defendants  the  sum  of  $361.25  damages  and 
costs  of  suit. 
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The  defendants  brought  the  record  before  this  court  by  a 
motion  in  error,  assigning  as  error  that  the  vote  being  a  gra- 
tuitous vote  and  nothing  having  been  paid  or  done  by  the 
plaintiflF  under  it,  the  town  had  power  to  rescind  it,  and  it 
having  been  rescinded  by  the  town  the  legislature  could  not 
afterward  make  .it  binding  on  the  town ;  and  that  the  court 
erred  in  not  so  deciding. 

Dean,  for  the  plaintiffi  in  error. 

The  vote  of  the  defendants  of  October  5th,  1868,  was  a 
gratuity.  Usher  v.  Town  of  Colchester,  83  Conn.,  667.  And 
remaining  imexecuted  it  could  be  and  was  rescinded.  Terrett 
V.  Town  of  Sharon,  34  Conn.,  105.  And  being  a  rescinded 
gratuitous  vote,  it  did  not  bind  the  defendants.  Besides  the 
vote  in  its  inception  was  illegal  and  could  be  validated  only 
by  an  act  of  the  legislature.  Booth  v.  Town  of  Woodbury, 
82  Conn.,  118.  But  if  validated,  it  could  not  be  made  binding 
on  the  defendants  after  the  rescission.  Reed  v.  Town  of 
Sharon,  85  Conn.,  191. 

Sedgwick,  for  the  defendant  in  error,  cited  Booth  v.  Town 
of  Woodbury,  82  Conn.,  118,  and  Bartholomew  v.  Town  of 
HarwinUm,  88  id.,  408. 

Butler,  C.  J.  The  case  of  Bartholomew  v.  Town  of  Hdr- 
winton  is  decisive  of  this. 

In  all  their  essential  elements  the  cases  are  alike.  In  both 
the  votes  were  passed  in  the  fall  of  1868,  and  both  had  express 
relation  to  the  claimants.  Pbtter  was  drafted  and  put  in  his 
substitute  before  the  passage  of  the  vote,  and  Bartholomew 
afterwards.  Bartholomew  also  acted  on  the  faith  of  the  vote 
and  Potter  did  not.  But  these  differences  are  immaterial 
here.  Both  were  within  the  purview  of  the  votes,  and  the 
appropriation  and  promise  were  made- by  Canaan  as  well  for 
Potter  as  for  those  who  should  be  thereafter  drafted,  and  the 
promises  and  appropriations  in  both  cases,  and  without  exceph 
tion  as  made,  were  made  obligatory  and  binding  upon  the 
towns  in  absolute  terms  by  the  statute  of  July,  1864.   Whether 
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Potter,  not  having  acted  on  the  faith  of  the  vote,  could  have 
recovered  if  the  language  of  the  statute  had  not  been  abso- 
lute, is  a  question  we  need  not  consider. 

The  statute  was  eminently  just.  All  or  nearly  all  the  towns 
of  the  state  passed  such  votes  in  the  summer  and  fall  of  1868,, 
when  the  legislature  was  not  in  session,  and  when  they  were 
without  authority,  but  with  the  expectation  that  a  validating 
act  would  be  passed  when  the  legislature  convened.  Towns,, 
drafted  men,  and  volunteers,  all  acted  under  such  an  expecta- 
tion. The  legislature  did  not  validate  directly,  but  author- 
ized the  towns  to  confirm.  Most  of  them  did  so ;  a  few, 
including  Sarwinton  and  Canaan,  did  not.  At  their  next 
session  the  legislature,  assuming  as  we  may  presume  that 
towns  which  did  not  ratify  their  votes  would  repudiate  their 
action  imder  them  to  the  injury  of  those  for  whose  benefit 
they  were  intended,  passed  the  validating  act  in  question.  It 
is,  as  we  have  elsewhere  said,  broad  in  its  terms,  and  em* 
braces  cases  like  this  within  its  letter,  and  we  must  adhere 
to  the  construction  heretofore  given  it. 

There  is  no  error  in  the  judgment. 

In  this  opinion  the  other  judges  concurred ;  except  Gran- 
ges, J.,  who  having  tried  the  case  in  the  court  below  did  not 
fiit. 


John  L.  Stuaet  vs.  The  Town  op  Warren* 

At  a  town  meeting  a  resolution  was  offered  to  give  to  eyery  person  Yolnnteering 
or  drafted  into  the  military  service  of  the  United  States  and  applied  on  the 
quota  of  the  town,  $300,  which  resolution  being  put  to  vote  failed  to  pass.  A 
motion  was  then  made  to  give  to  drafted  men  who  should  be  accepted  and 
mustered  in,  $100  each.  While  this  motion  was  pending  an  amendment  was 
moved  and  carried  to  make  the  sum  $250,  but  the  motion  as  amended  was  not 
pot  to  vote.    It  was  then  yoted  that  the  sum  of  $250  should  be  inserted  in  the 
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first  rcflolation  in  tho  place  of  $800,  but  no  farther  rate  vas  Ukea  on  the  veso- 

lution  itself.    Held  tha^  the  proceeding  constitnted  no  action  of  the  town 

which  imposed  npon  it  anj  liability. 
The  act  of  July,  1864,  yalidating  ihe  prooeedinga  of  towns  in  voting  bonnties  to 

volunteerB  and  drafted  jaem,  yalidates  vadi  pvooeedings  whatever  may  he  the 

ground  of  the  invalidity. 
Where  a  meeting  was  not  legally  warned  it  was  held  that  its  proceodiugs  weie 

validated. 
Where  a  demand  was  made  lor  $800  bounty  given  by  a  certain  vote  whirh  was 

inoperative,  which  the  town  refused  to  pi^,  it  was  held  to  he  a  sufficient  notion 

of  a  claim  for  $^50  given  by  another  and  operative  vote. 

Bill  in  equity,  praying  for  tti«  setting  aside  of  an  injuno- 
tion  issued  by  the  Superior  Court  against  the  payment  by  the 
respondent  town  of  certain  bounties  voted  to  drafted  men, 
and  that  the  respondients  be  ordered  to  pay  a  certain  bounty 
to  which  the  petitioner  claimed  to  be  entitled ;  brought  to  the 
Superior  Court  in  Litchfield  county.  The  following  facts 
were  found  by  ihe  oourt : 

At  a  special  town  meeting  of  the  town  of  Warren,  held  on 
the  6th  day  of  August,  1863,  the  following  resoluticm  was 
offered : 

^^ Resolved^  That  the  sum  of  $800  be,  asd  the  same  is  hereby 
appropriated  from  the  treasuiy  of  the  town,  to  be  paid  to 
each  person  who  shall  volunteer  into  the  service  of  the  Unked 
States,  or  has  been  mustered  into  the  United  States  service 
within  the  last  ten  days,  provided  said  volunteers  are  counted 
on  our  quota  under  the  present  draft.  And  if  the  number  so 
volunteering  shall  not  reach  the  number  called  for,  then  $300 
shall  bcjpaid  to  each  person  drafted  from  this  town,  and  who 
shall  he  liable  to  said  draft  in  any  of  the  three  ways  provided 
by  the  law,  in  case  such  person  shall  elect  to  abide  said  draft, 
or  who  shall  fiu'nish  a  substitute,  to  be  paid  when  such  person 
or  his  substitute  shall  be  accepted  into  the  service  of  (be 
United  States.'*  Tliis  resolution  was  put  to  vote  and  was  no  i 
passed.  It  was  then  moved  and  seconded  to  give  the  draftc  I 
men  who  shall  be  accepted  and  mustered  in  $100  each ;  anJ 
an  amendment  was  moved  to  give  them  $250  each.  The 
amendment  \was  carried,  but  no  vote  was  taken  on  the  motion 
as  amended.  It  was  then  voted  to  insert  $250  in  the  plac<Q 
of  $300  in  the  first  resolution*  but  mo  vote  was  taken  on  Uiq 
resolution  as  amended. 
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Patrick  Dugan,  at  that  time  and  ever  since  a  resident  of 
Warren,  relying  upon  the  votes  and  believing  them  to  be  valid, 
on  the  10th  day  of  August,  1863,  having  been  drafted  from 
Warren  into  the  United  States  service,  and  being  liable  to 
answer  the  draft  and  not  exempt  under  any  of  the  provisions 
of  the  law,  and  the  quota  of  the  town  not  having  been  filled 
by  volunteers  or  otherwise,  furnished  a  substitute,  who  was 
Mcepted  into  the  service  of  the  United  States,  and  applied 
on  the  quota  of  the  town  under  the  then  outstanding  call  fer 
iroops« 

At  a  meeting  held  on  the  15th  day  of  August,  1863,  the 
following  resolution  was  passed :  ^^Mesolvedj  That  the  sum 
of  $250  be,  and  the  same  is  hereby  appropriated  from  the 
treasuiy  of  this  town,  to  be  paid  to  each  man  from  this  town 
who  has  or  shall  be  accepted  into  the  service  of  the  United 
States  under  the  present  draft  for  800,000  men,  or  who  has 
or  shall  fiirnish  an  acceptable  substitute."  The  meeting  at 
which  this  resolution  was  passed  was  not  legally  warned,  the 
warning  having  been  posted  only  four  days  before  the  meeting, 
instead  of  five  as  required  by  law. 

At  a  meeting  of  the  town  duly  warned  "  for  the  purpose, 
if  deemed  expedient,  of  confirming  the  former  action  of  the 
town  in  voting  money  to  drafted  men,"  and  held  on  the  18th 
day  of  January,  1864,  the  town  refused  to  confirm  such  for- 
mer action. 

At  another  meeting  of  the  town  legally  warned  for  that 
purpose,  and  holden  on  the  20th  day  of  August,  1864,  it  was 
voted  *  to  pay  the  volunteers  and  the  drafted  men  of  1868, 
two  hundred  dollars  each." 

At  another  meeting  of  the  town  duly  warned  and  held  for 
the  purpose  on  the  8th  day  of  December,  1865,  the  town  passed 
the  following  vote :  "Voted,  that  this  meeting  doth  hereby 
rescind  and  annul  the  votes  of  this  town,  passed  in  town 
meeting  held  on  the  20th  day  of  August,  1864." 

On  the  8th  day  of  October,  1868,  Dugan  and  the  petiMoner 
made  demand  upon  the  town  for  the  sum  of  two  hundred 
dollars  and  interest,  which  the  town  refused  to  pay.  The 
petitioner  has  become  the  owner  of  the  claim  of  Dugan. 
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Upon  these  facts  the  Superior  Court  reserved  the  case  for 
the  advice  of  this  court. 

Andrews^  for  the  petitioner. 

&,  C.  Woodruff  and  <?.  M.  Woodruffs  for  the  respondents. 

Butler,  C.  J.  We  assent  to  the  objection  of  the  respond- 
ents that  there  was  no  action  of  the  town  at  the  meeting  on 
the  6th  of  August,  1863,  which  imposed  upon  them  any  liabil- 
ity to  Dugan.  There  is  no  pretence  that  the  record  of  the 
proceedings  was  not  full  and  truthful,  and  if  it  was  not  the 
remedy  of  the  petitioner  in  that  respect  would  have  been  an 
application  for  a  mandamus,  to  compel  the  clerk  to  perfect  or 
correct  liis  record.  No  vote  was  passed  at  that  meeting 
showing  the  intention  of  the  majority  to  give  the  gratuity  of 
$250  to  each  drafted  man,  as  claimed.  A  motion  to  amend 
is  often  carried  by  the  votes  of  those  who  are  opposed  to  the 
original  resolution,  with  a  view  to  disaffect  its  friends,  and 
the  resolution  which  it  was  voted  to  amend  had  been  rejected 
and  could  not  be  amended  without  a  reconsideration.  Nor 
was  the  vote  to  amend  the  original  resolution  in  any  manner 
affected  by  the  proceedings  of  the  meeting  of  August  15th. 
That  was  an  independent  meeting,  and  its  action  entirely  in- 
dependent in  character  and  effect. 

We  assent  also  to  the  objection  of  the  respondents  that  the 
petitioner  can  take  nothing  by  his  bill  by  force  of  the  vote  of 
August  20th,  1864.  That  claim  of  the  petitioner  is  clearly 
obnoxious  to  the  objections  urged  against  it  by  the  respond- 
ents. Tlie  gift  of  the  bounty  by  the  vote  was  a  gratuity,  and 
besides  the  vote  was  afterwards  rescinded.  But  we  are  all 
of  opinion  that  the  petitioner  is  entitled  to  relief  mider  the 
vote  of  August  15th,  1863,  and  that  the  objections  urged  by 
the  respondents  ought  not  to  prevail. 

First,  because  the  petitioner  can  have  such  relief  under 
the  general  prayer  for  relief,  or  by  the  amendment  of  his  bill. 
Second,  because  the  vote  of  August  15tli  was  validated  by  the 
act  of  July,  1864,  notwithstanding  the  defective  warning.  We 
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have  so  holden  heretofore,  in  relation  to  an  act  less  absolute 
in  its  terms  than  that  of  July,  1864.  Baldwin  v.  North  Bran- 
fardj  32  Conn.,  47.  Third,  because  our  construction  of  the  act 
of  July  6th,  1864,  was  different  from  that  now  urged  by  the 
respondents  in  Bartholomew  v.  ffarwintony  33  Conn.,  408,  and 
we  are  satisfied  with  that  decision  upon  the  point.  See  also 
the  case  of  Potter  v.  Toton  of  Canaan^  decided  this  term. 
(^Ante,  page  222.) 

For  these  reasons  we  are  of  opinion  that  Dugan'was  within 
the  purview  of  the  vote  of  August  15th,  1863,  and  that  that 
vote  was  validated  and  made  binding  upon  the  town  by  the 
actof  July  6th,  1864. 

We  attach  no-importance  to  the  objection  that  no  demand 
was  made  by  the  petitioner  and  Dugan  for  the  sum  of  $250 
under  the  vote  of  August  15th,  1863.  The  town  was  made 
acquainted  with  the  fact  that  they  had  a  claim  against  the 
town  by  their  demand  under  the  vote  of  August  20th,  1864, 
and  the  objection  is  purely  technical. 

For  these  reasons  we  advise  the  Superior  Court  to  grant 
the  prayer  of  the  petition  and  pass  a  decree  in  favor  of  the 
petitioner  for  the  amount  to  which  Dugan  was  entitled  by  the 
vote  of  August  15th,  1863. 

In  this  opinion  the  other  judges  concurred ;  except  Set- 
MOUB,  J.,  who  having  been  consulted  in  the  case  when  at  the 
bar,  did  not  sit. 


■f  »« 


John  Geab  vs.  Sylvester  H.  Babnum. 

A  deed  describing  the  premises  conyejed  as  "  the  store  bnilding  and  the  land  it 
stands  on/'  embraces  all  the  land  covered  by  the  foundation  walls. 

The  wall  which  supports  a  stoop  or  veranda  and  an  outside  stairway,  is  a  part 
of  the  foundation  walls  of  the  building. 


Digitized  by  VjOOQIC 


280  LITCfllFIBIiD  COUNTY, 

Gear  «.  Baim«a. 

A.  deed  of  land  which  in  fSact  bonndi  oa  a  pnblic  highway,  althoogfa  not  m  de- 
scribed in  the  deed,  carries  with  it  a  fee  in  the  knd  to  the  center  of  ^  high- 
way, nnless  a  contrary  intention  clearly  appears. 

And  where  a  deed  conrtyed  a  "  ftore  building  and  the  land  on  which  it  Btands,*' 
withoat  other  descriptioa  of  the  bonndarief ,  it  was  held  that  the  grantee  took 
the  fee  to  the  middle  of  the  highway  on  the  line  of  which  the  store  stood. 

Petition  for  an  injunction  against  the  cutting  down  of  a 
tree  by  the  respondent  on  land  claimed  by  the  petitioner ; 
brought  to  the  Superior  Court,  and  tried  before  Minor^  J. 
The  court  found  the  facts  and  granted  a  perpetual  iiyunction, 
and  the  respondent  brought  the  record  before  this  court  by  a 
motion  in  error.    The  case  is  fully  stated  in  the  opinion. 

Subbard  and  AndrewBy  for  the  plaintiff  in  error. 

Graves^  for  the  defendant  in  error. 

Carpenter,  J.  The  petitioner  is  the  owner  of  a  piece  of 
land,  described  in  the  deed  of  conveyance  to  him  as  follows: 
"Also  the  store  building  and  the  land  it  stands  on,  called  the 
Woodville  store,  now  occupied  by  Messrs.  Wadhams  &  Bee- 
man,  situated  southerly  a  few  rods  from  the  aforesaid  conveyed 
pieces  ;  also  the  right  to  use  and  occupy  so  much  of  the  land 
northerly  of  said  store  building  as  lies  between  said  store  and 
the  elm  tree  standing  and  growing  north  of  said  store,  on  a 
line  parallel  with  the  east  side  of  said  store,  and  from  such 
easterly  line  west  to  the  highway,  so  that  the  said  Gear  may 
build  a  shed  or  addition  if  he  chooses.  I  also  convey  to  said 
Gear  the  right  to  have  free  access  to  use  his  cellar*  doorway, 
and  so  much  of  said  land  around  said  store  as  he  may 
want  'to  go  on  to  repair  said  store,  or  to  rebuild  if  nec- 
essary." 

This  land  is  bounded  on  the  west  by  the  highway.  On  the 
south  side  of  the  store  building,  and  outside  of  it,  is  a  stair- 
way leading  to  the  second  story.  In  front  of  the  building  is 
a  stoop  or  veranda  extending  as  far  south  as  the  south  line 
of  the  stairs.  The  stoop  and  stairs  rest  upon  a  foundation, 
built  of  stone,  extending  about  two  and  one-half  feet  south 
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of  the  south  part  of  the  stairs.  The  maple  tree,  which  is 
the  subject  of  controversy  in  this  suit,  stands  in  the  highway 
north  of  the  south  line  of  the  foundation  wall,  and  south  of 
the  south  line  of  the  stairs.  This  was  the  condition  of  the 
property  at  the  time  the  petitioner  took  his  deed. 

Subsequently  the  petitioner's  grantor  sold  the  land  lying 
northerly,  easterly  and  southerly  of  the  petitioner's  premises, 
to  the  respondent. 

Tlie  respondent  claims  to  be  the  owner  of  tJhe  maple  tree, 
and  to  have  the  right  to  cut  it  down ;  and  threatens  to  exer- 
cise that  right.  The  Superior  Court  enjoined  him  from  so 
doing.  He  now  asks  this  court  to  reverse  that  decree  upon  a 
motion  in  error. 

The  question  is,  whether,  by  a  fair  construction  of  the  pe- 
titioner's deed,  the  title  is  in  him.  If  not,  it  is  conceded  to 
be  in  the  respondent.  We  think  the  construction  put  upon 
that  deed  by  the  Superior  Court  is  the  correct  one. 

The  land  on  which  the  building  stands  was  conveyed  to  the 
petitioner.  The  veranda  and  stairs  are  parts  of  the  building, 
and  so  is  the  artificial  stone  work  which  supports  them.  The 
foundation  walls  of  a  building  are  a  part  of  the  building 
itself.  Hence  a  deed  of  the  land  on  which  a  building  stands 
conveys  all  the  land  covered  by  the  foundation. 

If,  therefore,  the  petitioner's  title  extends  to  the  center  of 
the  highway,  his  title  to  the  tree  is  complete. 

In  respect  to  that  question,  the  established  rule  of  law  is, 
that  a  conveyance  of  land  bounded  on  a  public  highway  car- 
ries witli  it  a  fee  to  the  center  of  the  road  as  part  and  parcel 
of  the  grant.  Chatham  v.  Brainard^  11  Conn.,  82,  and  au- 
thorities there  cited.  If  the  deed  in  terms  bounded  the 
premises  on  the  highway,  the  application  of  this  rule  could 
not  be  disputed. 

It  being  established  that  the  land  is  in  fact  bounded  upon 
the  highway,  the  mere  fact  that  it  is  not  so  described  in  the 
deed  will  not  vary  the  construction.  In  either  case  the  pre- 
sumption that  it  was  not  the  intention  of  the  grantor  to  with- 
hold his  interest  in  the  road  to  the  middle  of  it,  after  parting 
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with  all  his  right  to  the  adjoining  land,  will  be  the  same. 
Unless  such  intention  clearly  appears  the  presumption  applies. 
We  see  nothing  in  the  language  of  tiie  deed,  or  in  the  situa- 
tion and  circumstances  of  the  property  conveyed,  to  warrant 
the  inference  that  any  such  intention  existed  in  this  case. 
The  judgment  of  the  court  below  must  be  aflBrmed. 

In  this  opinion  the  other  judges  concurred ;  except  Gran- 
ger, J.,  who  did  not  sit. 
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SUPREME  COURT  OP  ERRORS. 
COUNTIES  OP  HARTFORD  AND  TOLLAND. 

SEPTEMBER  TERM,  1870. 

Present, 
Butler,  0.  J.,  Park,  Carpenter,  Foster,  and  Seymour,  Js. 


Woodruff  &  Beach  Iron  Woreb  vs,  Welles  Adams  and 

ANOTHER. 

The  defendants  contracted  with  L  to  furnish  and  set  np  in  their  mill  certain  ma- 
chinery at  a  price  agreed.  L  purchased  the  machinery  of  the  plaintiffs  on  the 
credit  of  the  defendants,  falsely  representing  that  he  was  employed  by  them 
and  authorized  to  make  the  purchase  for  them.  The  machinery  was  placed  by 
£  in  the  defendants'  mill  and  was  so  fixed  in  it  as  to  become  a  part  of  the 
mill.  The  defendants  in  ignorance  oiUs  fraud  paid  hitai  the  price  agreed  and 
used  the  machinery  in  connection  with  their  mill.  The  plaintiflfe  afterwards, 
on  learning  the  facts,  demanded  payment  of  the  defendants,  which  was  refused, 
and  they  thereupon  brought  an  action  of  trover  for  the  machinery.  Held 
(regarding  the  parties  as  neither  in  fault,)  — 1.  That  as  the  articles  had  be- 
come incorporated  in  the  mill  so  as  to  be  a  part  of  the  real  estate,  the  use  of 
them  in  that  state  by  the  defendants  did  not  constitute  a  conversion  for  which 
trover  would  lie.  2.  That  the  plain  tifi&  had  lost  their  title  to  the  articles  in 
question,  and  that  the  defendants  as  owners  of  the  real  estate  were  owners  of 
the  same. 

And  held  that,  if  the  articles  had  remained  personal  property,  a  demand  would 
have  been  necessary  before  bringing  trover. 

Whether,  if  the  defendants  had  not  paid  L  before  his  fraud  was  discovered,  they 
might  not  in  some  form  be  compelled  to  make  compensation  to  the  plaintifi^ 
for  the  benefit  which  they  would  receive  from  the  property :  Qucare.  The 
civil  law  seems  to  compel  compensation  in  similar  cases. 

Trover  for  sundry  articles  of  machinery ;  brought  to  the 
Superior  Court  in  Hartford  County,  and  tried  on  the  general 
issue  closed  to  the  court,  before  Sar^ord^  J.  The  court  found 
the  following  facts : 

Vol.  xxxvil — 30 
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In  the  summer  of  1863  the  defendants  were  building  a  grist- 
mill in  the  town  ot  Wethersfield.  By  a  contract  between 
them  and  one  Martin  Luther,  a  mill-wright,  the  latter  agreed 
to  furnish,  and  ]place  in  the  mill,  the  runnihg  machinerj 
therefor,  at  the  agreed  price  of  three  thousand  dollars.  The 
contract  ptice  Was  paid  as  agreed,  by  the  (lefendants  to  Lu- 
ther, in  seyeral  payments  as  the  work  progressed. 

Before  commencing  work  under  his  contract  Luther  falsely 
represented  to  the  plaintifis  that  the  contract  had  been  aban- 
doned, and  that  he  was  to  do  the  work  for  the  defendants  by 
the  day,  and  that  the  machinery  to  be  used  for  the  miU^  and 
to  be  furnished  by  the  plaintiffs,  should  be  charged  to  the 
defendants ;  and  he  did  tiien  order  ot  Ae  ^intiffs,  upon  the 
credit  of  the  defendants,  the  articles  and  machinery  described 
tti  the  declaratioh,  and  all  without  any  authority  or  knowledge 
on  the  part  of  the  defendants.  The  plaintiffs  afterwards  de- 
livered, from  time  to  time,  the  articles  as  ordered  to  the  ser- 
vants of  Luther,  but  upon  the  credit  of  the  defendants,  and 
suf^posing  Lul^er  was  building  the  mill  by  the  day,  and  &at 
he  was  auttiorized  to  pledge  the  credit  of  the  defendants  fi>r 
the  payment. 

The  articles  so  delivered  by  the  plaintiff  to  Luther,  were 
placed  by  Luther  in  working  order  in  the  mill  of  the  defend- 
ants, where,  (with  the  exception  of  a  few  small  articles  wofn 
out  by  use,)  they  have  ever  since  remained,  and  been  used  by 
tiie  defendants  as  their  own  property,  as  part  of  the  mill  and 
inseparable  from  ft. 

After  most  of  the  articles  had  been  delivered  to  the  ser- 
vants of  Luther,  as  above  mentioned,  Welles  Adams,  one  ot 
the  defendants,  called  upon  the  plaintiflSs  at  the  inquest  of 
Luther  for  some  few  articles  of  machinery  ttien  undelivered, 
and  then,  for  the  first  time,  learned  that  the  articles  had  been 
delivered  upon  their  credit  and  charged  to  them,  and  then, 
for  the  first  time,  were  the  plaintifis  advised  that  Luther  had 
no  authority  to  order  the  articles  on  the  credit  of  flie  defend- 
ants. At  this  time  the  plaintiffs  informed  the  defendanlis 
that  they  should  look  to  them  for  pajoneiit,  and  the  defendants 
informed  the  plaintifb  that  they  would  not  be  riesponsiUe  for 
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1^6  purchase  of  the  artiolep.  The  article9  for  which  said 
Adams  had  called  were  then  delivered  to  bim^  and  by  huju 
taken  away  and  delivered  to  Luther. 

The  plaintififs,  soon  after  the  con\pJietio^  of  th^  mill^  brought 
an  action  of  assumpsit  agaiinst  tlie  defe^dai^ts  for  the  price  of 
the  articles,  and  recovered  judgment  thereon  for  certain  of 
the  articles,  to  the  amount  of  $92,  ^hich  judgment  was  paid 
by  the  defendants^  The  plainti£p3  i^h^n^  b^us^t  their  present 
suit,  before  bringmg  whidbk  no  claim  or  de«»wd  was  ever 
mi^e  by  the  plaintiffs  upon  the  defeip^wta  fop  &e  property^^ 

Upon  the  foregoing  facts  the  plaiutiflb  claimed  that  the  law 
was  so  that  they  were  entitled  to  recover  the  value  of  the 
articles  converted  by  the  defendants.  Sut  the  court  held 
that  the  law  was  so  that  the  plaintiflb  could  not  recover,  and 
rendered  judgment  for  the  defendants^  TH^q  {daintiffs  moved 
for  a  new  trial. 

Sj/dcy  in  support  of  the  motion. 

1.  The  plaintiffs  have  never  parted  with  the  title  to  the 
property,  except  as  to  certain  of  the  articles  delivered  directly 
to  the  defendants,  and  for  which  a  recovery  was  had  in  the 
former  suit.  If  any  contract  was  made  by  the  plaintiffs,  it 
was  with  the  defendants.  But  this  contract  was  absolutely 
void,  because  Luther,  who  professed  to  act  on  their  behalf  in 
making  it,  had  no  o^uthority,  and  the  defendants  refused  to 
ratify  it  when  informed  of  the  circumstances ;  so  no  title 
passed  from  the  plaintiffs  to  the  defendants.  And  no  title 
passed  from  the  plaintiffs  to  Luther ;  for  they  never  sold  the 
goods  to  Luther.  The  articles,  it  is  true,  were  delivered 
by  the  plaintiffs  to  Luther,  but  only  because  he  was  sup- 
posed to  be  the  servant  of  the  defendants ;  and  he  received 
them  in  his  pretended  character  of  servant.  Luther  having 
obtained  possession  of  the  goods  by  false  representations, 
his  possession  was  tortious,  and  as  he  had  no  color  of 
title  in  himself,  he  could  convey  to  the  defendants  nothing 
except  his  tortious  possession.  Kingrford  v.  Merry ^  1  Hurlst. 
&  Nor.,  503  ;  Higgons  v.  Burton^  21  Jurist,  Supplement,  188 ; 
Bardman  v.  Booths  1  Hurlst.  &  Colt.,  803 ;  Becan  v.  Ship- 
per,  35  Penn.  S.  R.,  239 ;  Ballard  v-  Burgetty  40  N.  York, 
R14 
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2.  A  demand  of  payment  for  the  goods,  made  by  the 
plaintiflFs,  was  sufficient,  if  any  demand  was  necessary.  Thomp- 
son  V.  Shirley^  1  Esp.,  31 ;  LaPlace  v.  Aupoix^  1  Johns.  Cas., 
406.  But  in  this  case  no  demand  was  necessary.  The  pos- 
session of  Luther  being  tortious,  taking  possession  from  him 
by  the  defendants  was  equally  tortious  as  against  these  plain- 
tiflfe,  and  amounted  to  a  conversion ;  and  especially  is  this 
true  in  this  case,  when  it  is  found  that  these  articles  were 
placed  in  the  mill  of  the  defendants  by  Luther,  in  pursuance 
of  a  contract  with  the  defendants ;  and  the  defendants  have 
continued  to  use  the  property  as  their  own  after  notice  of  the 
plaintiff's  rights.  Stanley  v.  Gaylord,  1  Cush.,  686,  545 ; 
CHlmore  v.  Newton,  9  Allen,  171 ;  Hoffman  v.  Carow,  22 
Wend.,  285  ;  Fisk  v.  Hwen,  46  N.  Hamp.,  173 ;  Lov^oy  v. 
Jones,  10  Fost.,  164;  JBotchkias  y.  Hunt,  49  Maine,  213.; 
Grant  v.  King,  14  Verm.,  367  ;  Bucklin  v.  Beah,  36  id.,  653. 

S,  H.  Barbour  and  Robinson,  contra. 

1.  If  there  was  any  contract  of  sale,  though  full  of  false 
representations  and  tainted  with  gross  fraud,  it  must  have 
been  disaffirmed  before  the  suit  could  be  brought  against  a  bond 
fide  purchaser  of  the  fraudulent  vendee.  White  v.  Garden,  10 
Com.  Bench,  919;  Stevenson  v,  Newnham,  13  id.,  285,  302; 
Hoffman  v.  Noble,  6  Met.,  68;  Root  v.  French,  13  Wend., 
570 ;  Wait  v.  Green,  36  N.  York,  556 ;  Roscoe  N.  P.,  606. 
Instead  of  electing  to  rescind  the  contract,  the  plaintiffs  de- 
cline to  do  so,  and  even  confirm  it.  1st.  By  letting  the 
defendants  have  goods  after  Luther's  misconduct  is  exposed. 
2d.  By  bringing  suit  for  the  credit  in  assumpsit,  thus  con- 
senting to  the  defendants'  use  of  the  goods.  3d.  By  not 
filing  a  mechanics'  lien  upon  the  real  estate  under  the  statute. 
They  have  said  that  there  was  a  contract,  and  have  allowed 
the  defendants  to  pay  Luther  $3,000  for  these  very  goods,  and 
are  now  estopped  from  saying  tliat  there  was  no  contract  at 
all.  They  must  now  treat  it  as  a  fraud  upon  them,  and  look 
to  the  party  who  has  defrauded  them. 

2.  The  purchase  by  the  defendants  of  Luther,  the  party  in 
possession,  being  for  value,  it  is  clear  that,  in  Connecticut  at 
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least,  a  demand  must  have  been  made  by  the  plaintiffs  before 
trover  could  be  maintained.  Parker  v.  Middlebrooky  24  Conn., 
207  ;  Luckey  v.  Roberts ^  25  id.,  489.  No  claim  or  demand 
of  any  kind  was  ever  made. 

3.  Tlie  property  has  been  hopelessly  confused  by  the 
laches  of  the  plaintififs.  It  has  even  become  a  part  of  the 
realty.  To  hold  these  defendants  in  such  a  case  would  be  a 
bad  precedent.  If  the  dwelling  houses  and  mills  of  citizens 
may  be  assaulted  by  suits  in  trover  for  the  lumber,  and  paint, 
and  nails,  and  mortar,  which  compose  them,  because  the 
contractors  who  built  them  and  who  have  received  their  full 
pay  for  them  with  a  profit,  happened  to  defraud  the  merchants 
from  whom  they  were  originally  obtained,  no  person  would 
be  safe  in  making  a  contract,  or  even  in  buying  a  residence  or 
manufactory  until  it  was  six  years  old,  and  he  could  invoke 
the  aid  of  the  statute  of  limitations  against  actions  on  the 
case. 

Seymour,  J.  The '  property  which  is  the  subject  of  this 
stiit  was  obtained  from  the  plaintiffs  by  the  fraudulent  rcpre- 
sontations  of  Luther,  who  falsely  claimed  to  be  the  servant  of 
the  defendants  and  to  be  authorized  to  purchase  the  goods  on 
the  defendants'  credit.  Luther  in  fact  had  no  such  authority. 
The  defendants  had  contracted  with  him  that  he  should  fur- 
nish and  place  in  their  mill  the  running  machinery  therefor 
at  and  for  the  agreed  price  of  $3,000.  This  contract  price 
had  been  paid  as  agreed  in  several  payments  as  the  work  pro- 
gressed, and  Luther  had  practiced  a  fraud  upon  the  defendants 
by  putting  into  their  mill  as  his  own  the  articles  which  he 
had  fraudulently  obtained  from  the  plaintiffs.  Both  the 
plaintiffs  and  defendants  acted  in  good  faith,  and  one  or  the 
other  of  them  must  suffer  from  Luther's  fraud. 

It  has  been  suggested  in  the  discussion  of  the  question 
which  of  the  two  shall  suffer,  that  some  negligence  is  imput- 
able to  the  plaintiffs  in  giving  credit  to  the  naked  word  of 
Luther  that  he  was  authorized  to  purchase  the  goods  on  the 
defendants'  credit,  and  that  the  plaintiffs  according  to  the 
usual  course  of  business  should  have  required  written  author- 
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itj,  or  have  been  assured  by  the  defendants  themselves  of 
Luther's  power  to  act  for  theni,  and  that  the  plaintiffs  having 
thus  given  an  unusual  credence  to  Luther's  word  ought  to  be 
made  to  suffer  for  his  fraud,  rather  than  the  defendants  who 
paid  Luther  as  contractor  the  contract  price  for  his  labor  and 
materials  according  to  the  natural  and  usual  course  of  business. 

The  case  however  was  mainly  discussed  at  the  bar  upon 
the  basis  that  botli  parties  were  equallj  inpocent  ^Lud  equally 
free  from  blame,  and  that  the  loi^  inwt  Ml  where  ihe  pripd- 
pies  and  analogies  of  the  law  c^t  it,  without  reference  to  dif- 
ferences between  the  parties  founded  on  the  negligence  or 
want  of  proper  caution  of  either  of  them ;  and  we  prefer  to 
place  our  decision  upon  the  general  principles  of  law  applica- 
ble to  the  case,  rather  than  upon  merely  equitable  consider- 
ations. 

The  action  is  trover,  and  the  plaintiffs  must  of  coarse  prove 
that  the  property  was  theirs  and  was  converted  by  the  de- 
fendants to  their  own  use. 

Is  such  conversion  by  the  defendants  proved  ?  Luther  was 
undoubtedly  guilty  of  a  conversion,  but  Luther  was  not  the 
servant  or  agent  of  the  defendants.  A  contractor  employed 
as  he  was  is  in  no  sense  the  servant  of  the  employer,  so  as  to 
render  the  employer  liable  for  the  contractor's  acts.  Sher- 
man &  Redfield  on  Negligence,  §  79,  and  cases  there  cited. 
No  claim  was  made  by  the  plaintiffs'  counsel  that  the  defend- 
ants could  be  charged  in  this  action  with  the  acts  of  Luther. 

The  finding  of  the  Superior  Court  is  that  the  articles  which 
are  the  subject  of  the  suit  "  were  by  Luther  in  pursuance  of 
his  contract  placed  in  working  order  in  the  mill  of  the 
defendants,  where  (with  the  exception  of  a  few  articles  worn 
out  by  use,)  they  have  ever  since  remained  and  been  used  by 
the  defendants  as  their  own  property,  as  part  of  said  miU 
and  inseparable  from  it." 

It  is  this  use  of  the  property  by  the  defendants  which  is 
relied  on  as  a  conversion. 

It  will  be  noticed  that  the  finding  is  definite,  that  the 
articles  became  an  inseparable  part  of  the  mill. 

A  list  of  the  articles  is  found  in  the  declaration.     As  to 
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most  of  them  it  is  easy  to  see  that  they  might  naturally  have 
become  thus  incorporated  with  the  defendants'  property.  In 
regard  to  some  of  them  it  would  seem  from  their  nature  that 
perhaps  they  might  be  identified  as  those  ftimished  by  the 
plaintiff,  and  be  separated  from  the  building.  But  we  take 
ttie  finding  to  be,  as  we  hare  no  doubt  it  is,  correct,  and  by 
that  finding  it  appears  that  by  the  act  of  Luther  under  his 
contract  ihe  articles  for  the  alleged  conversion  of  which  the 
suit  is  brought  were  incorporated  into  the  defendants'  mill  as 
part  of  it  and  inseparable  from  it.  The  property  by  thus 
becoming  part  of  the  mill  became  part  of  the  real  estate.  Its 
character  was  thus  changed  froni  personal  to  real ;  and  the 
change  was  by  no  act  of  the  defendants  nor  by  the  act  of  any 
one  for  whose  conduct  they  are  responsible.  It  was  not  until 
after  this  change  that  ihe  defendants  did  the  acts  for  which 
tills  action  is  brought. 

Conceding  then  that  the  plaintiffi'  title  continued  down  to 
the  time  that  the  personal  became  real  estate,  the  questions 
arise: — 1.  Does  their  title  continue,  so  that  they  can  follow 
tiie  property  in  its  changed  form  ?  2.  Is  the  use  of  these 
articles  by  the  defendants  as  part  of  their  mill,  in  the  use  of 
the  mill  itself,  a  conversion  for  which  the  action  will  lie  ? 

The  spirit  of  the  common  law  forbids  as  a  general  rule 
that  the  owner  of  property  should  lose  his  title  without  his 
consent,  and  some  of  the  rules  of  the  civil  law  whereby  title 
is  changed  by  a  mere  change  in  the  form  and  character  of  the 
property  may  not  be  admitted  as  part  of  our  law ;  but  the 
common  law  admits  such  loss  of  title  in  many  familiar  cases. 
K  by  natural  causes  the  soil  of  my  land  is  carried  upon  my 
neighbor's  and  becomes  inseparably  mingled  with  it,  my  soil 
is  lost  to  me,  and  if  no  feult  or  neglect  of  his  caused  the 
avulsion  I  have  no  action  at  law  against  him,  however  much 
his  land  may  be  benefited.  And  even  if,  by  my  own  wrong- 
ful act,  the  personal  property  of  another  becomes  inseparably 
incorporated  with  my  real  estate,  the  property  may  be  changed 
80  tiiat  the  owner  cannot  foHow  it,  but  is  left  to  his  remedy  by 
action  at  law ;  as  if  I  use  another's  oil  or  lead  in  painting  my 
house,  iJir  his  nails,  screws,  brick  or  lime  in  building. 
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Ill  tlie  case  under  consideration  the  plaintiffs'  property  be- 
came incorporated  with  and  part  of  the  defendants'  real 
estate  by  the  act  of  a  third  person,  Luther.  Are  the  plaintiffs 
then  any  longer  owners  of  the  articles  in  dispute  ?  We  think 
not. 

A  case  very  similar  to  this  was  decided  by  the  highest 
court  in  the  state  of  New  York,  repoi'ted  in  6  Hill,  116,  and 
in  7  Hill,  529,  Fryatt  v.  The  Sullivan  Company.  The  re- 
porter's head  note  is  as  follows:  "Where  one  having  hired 
the  use  of  certain  personal  property,  wrongfully  converted  it 
by  annexing  it  to  and  making  it  a  paii;  of  his  real  estate,  and 
then  sold  the  real  estate  to  a  third  person  who  had  no  notice 
of  the  facts,  held  that  the  party  injured  could  not  reclaim  his 
property  from  the  purchaser,  but  his  only  remedy  was  by 
action  against  the  wrong  doer.'*  And  Bronson,  J.,  giving 
the  opinion  of  the  court,  says,  "  A  man  cannot  maintain  an 
action  against  me,  by  proving  that  the  person  from  whom  I 
purchased  my  house  wrongfully  took  or  converted  the  brick, 
stone,  timber,  lime,  or  other  materials  of  which  my  house 
was  constructed,  nor  can  he  enter  and  tear  down  my  house 
for  the  purpose  of  regaining  that  portion  of  it  which  once 
belonged  to  him." 

A  similar  case  came  before  the  Supreme  Court  in  Massachu- 
setts, reported  in  22  Pickering,  569,  Petrce  v.  Goddard,  and 
was  decided  in  the  same  way.  Wilde,  J.,  in  giving  the  opin- 
ion of  the  court  says :  "  It  is  laid  down  by  Malloy  (De  Jure 
Maritime,  lib.  2,  chap.  1,  §  7,)  as  a  settled  principle  of  law, 
that  if  a  man  cuts  down  the  trees  of  another,  or  takes  timber 
or  plank  prepared  for  the  erecting  or  repairing  a  dwelling 
house,  nay  though  some  of  them  are  for  shipping,  and  builds 
a  ship,  the  property  follows  not  the  owners  but  the  builders ; 
and  Cliancellor  Kent  says  in  his  Commentaries,  (2  Kent 
Com.,  360,  61,)  if  A  builds  a  house  on  his  own  land  with  the 
materials  of  another,  the  property  hi  the  land  vests  the  prop- 
erty in  the  building  by  right  of  accession,  and  the  owner  of 
tlie  land  would  only  be  obliged  to  answer  to  the  owner  of  the 
materials  for  the  value  of  them.  .This  principle  is  fully  sus- 
tained by  the  authorities.     In  Broke  (tit.  Property^  pi.  23,) 
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it  is  said  that  if  timber  be  taken  and  made  into  a  house  it 
cannot  be  reclaimed  by  the  owner,  for  the  nature  of  it  is 
changed  and  it  has  become  a  part  of  the  freehold.  In  Moore, 
20,  it  was  held  that  if  a  man  takes  trees  of  another  and 
makes  them  into  boards,  still  the  owner  may  retake  them, 
but  that  if  a  h9use  be  made  with  the  timber  it  is  otherwise." 
"  In  the  present  case,"  Judge  Wilde  continues,  "  it  cann^  be 
questioned  that  the  newly  erected  dwelling  house  was  a  part 
of  the  freehold  and  was  the  property  of  Davenport,"  (who 
had  erected  the  house  on  his  own  land  from  materials  belong- 
ing to  the  plaintiflF  and  then  sold  the  house  and  land  to  the 
defendant.)  "  The  materials  used  in  its  construction  ceased 
to  be  personal  property,  and  the  owner's  property  in  them  was 
divested  as  effectually  as  though  they  had  been  destroyed." 

If  these  cases  in  New  York  and  Massachusetts  were  cor- 
rectly decided,  and  we  think  they  were,  they  must  govern  the 
case  before  us.  The  act  of  Luther  in  incorporating  these 
materials  into  the  defendants'  mill,  in  the  language  of  Judge 
Wilde,  as  effectually  divested  the  plaintiffs'  property  in  them 
as  though  they  had  been  destroyed.  The  plaintiffs  can  no 
longer  follow  them.  They  are  no  longer  theirs.  The  same 
principle  is  also  recognized  in  the  case  of  Cross  v.  Marstony 
17  Vermont  R.,  533,  though  the  case  was  decided  upon  other 
grounds.  Judge  Bennett  there  says,  '*  It  is  a  principle  of 
law  that  the  owner  may  pursue  his  property  wherever  he  can> 
trace  it,  but  when  the  property  has  lost  its  identity  it  ceases; 
to  have  its  legal  existence  ;  as  if  one  man  should  convert  a 
quantity  of  bricks  and  erect  them  into  a  house  and  then  deed 
the  house  to  a  third  person,  these  bricks  will  have  lost  their 
identity ;  they  are  so  changed  in  their  character  that  they 
cease  to  be  chattels,  and  the  owner  cannot  pursue  them  against 
such  third  person." 

If  the  articles  had  not  been  made  part  of  the  mill  and 
could  have  been  separated  and  had  remained  in  such  a  condi- 
tion that  they  could  be  identified,  an  interesting  question 
would  have  arisen  which  was  thoroughly  and  ably  argued  at 
the  bar,  whether  the  defendants,  having  in  good  faith  and 
relying  upon  the  apparent  ownership  of  Luther  paid  him  the 
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contract  price  for  his  labor  and  materials,  should  be  compelled 
to  restore  the  articles  or  pay  for  their  value.  If  the  articles 
had  been  in  the  condition  supposed,  we  think  a  demand 
should  have  been  made  and  an  opportunity  of  restoration  given 
l)efore  a  suit  could  be  brought.  We  are  aware  that  in  Mass- 
achusetts and  Vermont  it  would  seem  that  in.  similar  cases 
an  action  will  lie  without  demand,  but  our  own  court  in  Par- 
ker  V.  Middlebrooky  24  Conn.  B.,  207,  have  settled  the  law 
of  Connecticut,  that  a  demand  is  necessary ;  and  in  the  state 
of  New  York  the  law  is  the  same  as  with  us.  But  if  demand 
had  been  made  and  refused,  would  the  action  lie  ?  The  cases 
of  Kingsford  v.  Merry ^  1  Hurlst.  &  Nor.,  608,  and  Mggons  v. 
Burton^  21  Jurist,  Supplement,  188,  seem  to  settle  the  Eng- 
lish law  in  favor  of  the  plaintiffs'  continued  title  to  the  prop- 
erty under  the  circumstances  supposed.  The  equities  are 
regarded  as  equally  balanced  and  the  general  principle  that 
the  owner  shall  not  lose  his  title  without  his  consent  fairiy 
and  honestly  obtained  seems  to  control  the  cases.  But  we 
have  no  occasion  to  express  a  decided  opinion  on  the  question, 
and  only  advert  to  it  because  it  had  been  so  fully  considered 
in  the  arguments  of  counsel. 

Another  question  is  suggested  by  the  case,  whether  if  the 
defendants  had  not  paid  Luther  before  his  fraud  was  discov- 
ered, they  might  not  in  some  form  be  compelled  to  make 
compensation  to  the  plaintiffs  for  the  benefit  which  the  de- 
fendants would  receive  from  the  property.  The  civil  law 
seems  to  compel  compensation  in  similar  cases,  but  we  are 
not  aware  of  any  decision  on  the  subject  at  common  law  and 
express  no  opinion  in  regard  to  it. 

A  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred. 
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Elijah  C.  Kellogg  and  others  vs.  Clarissa  C.  I.  Mix  and 

OTHERS. 

Where  a  testator  has  omitted  words  in  a  will  which  are  necessary  to  express  the 
meaning  intended,  and  the  intended  meaning  is  cleariy  inferable  fix>m  the  will 
taken  as  a  whole,  the  conrt  will  by  construction  supply  the  omitted  words. 

A  testator  made  no  other  provision  for  his  widow  than  the  following :  "  After 
paying  my  debts  1  give  to  my  beloved  wife  C,  in  trust  for  the  maintenance  of 
herself  during  her  life  and  of  my  daughter  E  so  long  as  she  remains  single ; 
and  to  my  son  G  $400  a  year  to  be  paid  to  him  by  my  trustees."  A  previous 
clause  had  given  the  entire  property  to  trustees  for  the  purposes  to  be  stated 
in  the  will.  No  other  disposition  of  the  income,  which  was  over  $4000  a  year, 
was  made  daring  the  life  of  the  widow,  bat  the  income  was  given  to  his  child- 
ren after  her  death,  and  any  appropriation  of  any  part  of  the  principal  of  the 
estate  before  her  death  was  forbidden  unless  with  her  consent ;  and  there  was 
a  provision  that  she  should  have  the  entire  use  of  her  portion  of  the  estate 
nntil  her  death.  Held  that  it  was  clear  that  the  testator  intended  to  give  his 
widow  the  net  income  of  the  estate  during  her  life,  except  the  $400  given  to  his 
son,  and  that  those  words  should  be  supplied  in  construing  the  legacy  to  her. 

Petition  in  equity  by  trustees  under  the  will  of  John  Q. 
Mix,  for  advice  as  to  the  proper  construction  of  the  will ; 
brought  to  the  Superior  Court  in  Hartford  County. 

The  provisions  of  the  will  important  to  the  case  were  as 
follows: 

"  First.  I  give  and  devise  all  my  real  and  personal  estate, 
whereof  I  am  duly  seized  and  possessed  at  my  decease,  ex- 
cept what  may  hereinafter  be  given  or  devised  direct,  to 
Elijah  C.  Kellogg,  my  son  Joseph  H.  Cone,  and  Otis  Warner, 
my  trustees,  all  of  the  city  of  Hartford,  in  trust,  to  them  and 
their  successoi's,  who  are  to  be  appointed  by  the  court  of  pro- 
bate, for  the  use  and  pm^pose  following ; " 

*' Fourth.  After  paying  all  my  just  debts,  and  erecting  a 
suitable  family  moniunent  to  our  memory,  I  give  and  bequeatli 
to  my  beloved  wife,  Clarissa  Champion  Isham  Mix,  in  trust, 
for  the  maintenance  of  herself  during  her  life,  and  the  main- 
tainance  of  my  daughter,  Eliza  P.  Mix,  so  long  as  she  remains 
single ;  and  to  my  son,  George  H.  Mix,  a  sum  not  exceeding 
four  hundred  dollars  a  year,  which  I  request  my  trustees  to 
pay  to  him  from  time  to  time  as  they  shall  deem  best."  The 
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will  then  provided  for  the  payment  of  a  larger  sum  annually 
to  his  son  George,  upon  certain  contingencies,  "  this  provision 
to  commence  at  my  wife's  decease."  Also  for  the  payment 
in  a  certain  contingency  of  $4000  from  the  principal  to  George 
before  the  widow's  death,  but  only  with  her  full  approval. 

"  Fifth.  At  the  death  of  my  wife  I  give  to  each  of  my 
daughters,  Martha  I.  Cone  and  Eliza  P.  Mix,  the  use  of  their 
legal  proportions  of  my  estate,  to  be  held  in  trust,  as  herein- 
before provided,  for  their  use  and  benefit  after  making  the 
bequests,  paying  the  debts,  and  doing  all  the  acts  herein  pro- 
vided for ;  then  the  full  fee  to  go  to  their  children,  when  they 
attain  the  age  of  twenty-one  years.  Should  one  or  both  of 
my  daughters  die  without  children,  then  I  give  to  one  or  both, 
as  the  case  may  be,  the  sum  of  five  thousand  dollars,  in  full 
fee,  to  be  disposed  of  as  they  choose,  by  will  or  otherwise,  and 
the  same  to  my  beloved  wife,  always  provided  that  they  are 
each  and  all  of  them  to  retain  the  entire  use  of  my  estate  till 
their  death." 

The  will  made  no  other  provision  whatever  for  the  support 
of  the  widow  or  unmarried  daughter  during  the  life  of  the 
former,  and  gave  nothing  more  in  any  form  to  the  widow.  It 
also  made  no  disposition  whatever  of  the  income  of  the  prop- 
erty during  the  life  of  the  widow,  except  the  provision  for  the 
payment  of  four  hundred  dollars  per  year  to  his  son 'George. 
It  also  provided  that  none  of  the  principal  of  the  estate  chould 
he  used,  except  for  certain  specified  purposes,  until  after  the 
death  of  his  wife  and  daughter. 

The  will  was  dated  September  13th,  1867.  Tlie  testator 
died  September  23d,  1869.  The  personal  estate  left  by  the 
testator  was  more  than  sufficient  to  pay  all  his  debts  and  the 
expenses  of  settling  the  estate,  and  the  real  estate  yielded  an 
annual  income  of  more  than  $4,000,  and  was  growing  more 
productive. 

Upon  these  facts  the  case  was  reserved  for  the  advice  of 
this  court. 

Ej/dcy  for  the  petitioners. 

WaldOj  for  the  widow. 

.     Welch,  for  George  H.  Mix 


Digitized  by  VjOOQIC 


SEPTEMBER  TERM,  1870.  246 


Kellogg  V.  Mix. 


Pabk,  J.  It  is  manifest  that  the  testator  intended  to  give 
some  portion  of  the  income  of  his  estate  to  his  wife.  He  says 
in  the  fourth  paragraph  of  his  will :  "  I  give  and  bequeath  to 
my  beloved  wife,  Clarissa  Champion  Isham  Mix,  in  trust  for 
the  maintenance  of  herself  during  her  life,  and  the  mainte- 
nance of  my  daughter  Eliza  F.  Mix,  so  long  as  she  remains 
single."  The  words  "  in  trust,"  so  far  as  they  apply  to  the 
maintenance  of  the  wife,  are  inoperative,  and  may  be  stricken 
out,  and  the  passage  would  then  read  substantially  as  follows: 
"  I  give  to  my  wife,  for  th6  maintenance  of  herself  during  her 
life,  and  in  trust  for  the  maintenance  of  my  daughter  so  long  as 
she  remains  single."  The  object  in  view  is  the  maintenance 
of  the  wife  and  daughter,  and,  considering  the  estate  left  by 
the  testator,  no  one  can  doubt  that  he  intended  to  make,  and 
supposed  he  had  made,  ample  provision  for  these  purposes. 
We  might  hold,  without  doing  violence  to  the  language  used, 
that  the  giving  to  the  wife  for  the  maintenance  of  herself 
during  her  life,  is  in  eflFect  giving  her  maintenance  out  of  his 
estate  for  the  time  specified ;  and  so  likewise  of  the  daughter. 
K  a  man  says  in  his  will,  I  give  to  be  expended  in  the  erec- 
tion of  a  dwelling  house  of  certain  dimensions,  costing  the 
sum  of  ten  thousand  dollars,  he  in  effect  gives  the  sum  of  ten 
thousand  dollars  to  be  expended  in  the  manner  described. 

But  inasmuch  as  it  is  evident  that  the  testator  inadvert- 
ently omitted  to  state  in  the  paragraph  quoted  what  portion 
of  the  income  of  his  estate  he  intended  to  give  for  the  main- 
tenance of  his  wife  and  daughter,  and  inasmuch  as  an  inspec- 
tion of  the  will  renders  it  definite  and  certain  what  the  omis- 
sion was,  we  choose  rather  to  supply  the  omission  by  con- 
structively inserting  what  the  testator  intended  to  insert, 
than  to  hold  that  the  maintenance  of  the  wife  and  daughter 
for  the  time  specified  was  given  by  the  will,  and  then  ascer- 
tain from  other  parts  of  the  document  what  portion  of  the 
income  was  considered  by  the  testator  necessary  for  the  pur- 
pose. 

It  is  familiar  law  that  in  the  construction  of  wills  the  in- 
tent of  the  testator,  ascertained  from  the  will  itself,  is  the 
principal  rule.    In  the  light  of  this  rule  we  think  it  is  clear 
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that  the  fourth  paragraph  of  this  will  Bhould  be  construed  as 
if  it  read  as  follows :  ^^ After  paying  all  my  just  debts,  and 
erecting  a  suitable  fSamily  monument  to  our  memory,  and 
after  deducting  such  sums  as  the  trustees  shall  in  their  dis- 
cretion from  time  to  time  pay  to  my  son,  George  H.  Mix, 
according  to  the  terms  of  this  will,  I  give  and  bequeath  to 
my  beloved  wife,  Olarissa  Ohampion  Isham  Mix,  the  net  tV 
come  of  my  estate^  in  trust  for  the  maintenance  of  herself 
during  her  life,  and  the  maintenance  of  my  daughier^  Eliza 
F.  Mix,  so  long  as  she  remains  single." 

We  think  this  construction  should  be  given  for  the  follow- 
ing reasons : 

1.  The  testator  has  bequeathed  his  whole  estate,  with  the 
exception  of  a  few  legacies,  to  the  petitioners,  in  trust  "  for 
the  uses  and  purposes  following;"  thereby  implying  that  he 
had  disposed  of  the  whole  of  his  estate  by  the  subsequent 
clauses  of  the  will. 

2.  He  has  given  the  entire  income  ot  his  estate  to  his 
children  after  the  death  of  his  wife. 

3.  He  has  made  no  other  disposition  of  the  income  during 
the  life  of  his  wife. 

4.  He  has  given  nothing  to  his  wife  unless  it  be  the  in- 
come. 

5.  He  has  prohibited  the  appropriation  of  the  principal  of 
his  estate,  or  any  part  thereof,  before  the  death  of  his  wife, 
without  her  consent ;  thereby  implying  that  to  do  so  would 
deprive  her  of  some  portion  of  the  estate  bequeathed  to  her. 

6.  He  has  declared  in  the  fifth  paragraph  of  his  will,  that 
his  wife  shall  have  the  entire  use  of  her  portion  of  the  estate 
until  her  decease ;  thereby  implying  that  the  use  of  some 
portion  of  the  estate  had  been  given  to  her. 

7.  That  part  of  the  fourth  paragraph  of  the  will  in  rela- 
tion to  the  maintenance  of  the  wife  and  daughter  is  wholly 
inoperative,  unless  the  income,  or  the  maintenance,  which 
amounts  to  the  same  thing,  is  given. 

These  considerations  furnish  unmistakable  evidence  that  it 
was  the  intention  of  the  testator  to  give  his  wife  the  net  in- 
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come  of  his  estate  for  her  support  during  her  life  and  for  the 
support  of  his  daughter  during  her  maidenhood. 

In  coming  to  this  conclusion  we  think  we  have  not  gone 
farther  than  other  courts  have  gone  to  give  eflect  to  the  in- 
tent of  a  testator  made  manifest  by  the  terms  of  his  will. 

In  Wheeler  v.  WitherBj  16  Simons,  505,  the  court  supplied 
the  words,  "  under  twenty-one  years  of  age." 

In  Cotton  V.  StenlaJcCy  12  East,  515,  the  words,  "  during 
their  lives"  were  rejected,  thus  making  a  life  estate  an  es- 
tate in  fee  simple. 

In  JSblms  v.  William^^  1  Boot,  832,  our  court  supplied  the 
words,  *'  before  he  arrived  at  full  age,"  in  order  to  eflfectuate 
the  intent  of  the  testator. 

In  Chappel  v.  Avery ^  6  Conn.,  81,  Judge  Bristol  says, 
"  Mistakes  in  wills,  where  the  mistake  is  apparent  from  the 
will  itself,  are  corrected  by  a  court  of  chancery." 

Bedfield,  in  his  treatise  on  Wills,  454,  has  this  general 
proposition :  "  It  is  an  established  rule  of  construction  of 
wills,  that,  where  it  is  evident  the  testator  has  not  expressed 
himself  as  he  intended  to  have  done  and  supposed  he  had 
done,  and  the  defect  is  produced  by  the  omission  of  some 
word  or  words,  and  where  it  is  certain  beyond  reasonable 
doubt  what  particular  words  were  thus  omitted,  they  may  be 
supplied  by  intendment,  and  the  will  read  and  construed  as 
if  those  words  had  been*written  in  the  place  or  places  where 
they  were  intended  to  have  been." 

A  similar  rule  may  be  found  in  the  second  volume  of 
Williams  on  Executors  and  Administrators,  on  the  978th 
page,  in  these  words :  "  To  eflfectuate  the  clear  intention  as 
apparent  on  the  whole  will,  words  and  limitations  may  be 
transposed,  supplied  or  rejected." 

A  similar  case  to  the  one  under  consideration  may  be  found 
in  1  Coldw.  (Tenn.,)  461,  Eatherly  v.  Eatherly.  See  also 
Freeman  V,  Freeman^  8  Vin.  Abr.,  tit.  "  Devise,"  51. 

We  therefore  advise  the  Superior  Court  that  the  will  in 
question  is  valid,  and  ought  to  be  established;  and  that 
Clarissa  C.  I.  Mix,  widow  of  the  testator,  is  entitled  to  receive 
the  net  income  of  the  estate,  remaining  in  the  hands  of  the 
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tnistees  after  deducting  such  sums  as  they  shall,  from  time 
to  time,  pay  to  George  H.  Mix  by  virtue  of  the  power  and  dis- 
cretion vested  in  them  by  the  terms  of  tlie  will,  the  amount 
so  received  to  be  held  by  her  in  trust  for  the  maintenance  of 
herself  during  her  life  and  of  her  daughter,  Eliza  F.  Mix,  so 
long  as  she  remains  single. 

In  this  opinion  the  other  judges  concurred. 


^— •^ 


Pbanklin  J.  Couch  and  wipe  vs.  The  Ctfy  Fire  Insurance 

Company. 

A  bill  in  equity  to  enjoin  an  insurance  company  against  setting  np,  in  defence  to 
a  pending  action  at  law  upon  a  policy,  a  condition  of  the  policy  claimed  by 
the  plaintiff  to  hare  been  waived,  will  not  be  sustained,  there  being  adequate 
remedy  at  law. 

The  waiver  in  such  a  case  can  be  proved,  and  will  be  allowed  its  full  effect,  in 
the  .action  at  law. 

The  same  rule  applies  to  an  estoppel  in  pais. 

Bill  in  equity  for  an  injunction ;  brought  to  the  Superior 
Court  in  Hartford  County,  and  reserv^ed,  on  facts  found,  for 
the  advice  of  this  court  The  case  is  sufficiently  stated  in  the 
opinion. 

T.  C,  Perkins  and  Spencer,  for  the  petitioners. 

F.  Chamberliny  for  the  respondents. 

Park,  J.  This  bill  is  brought  in  aid  of  an  action  at  law 
pending  between  these  parties,  and  its  object  is  to  prevent . 
the  respondents  from  setting  up  as  matter  of  defence  in  that 
action,  the  non-compliance  by  the  petitioners  wilh  the  follow- 
ing condition  in  their  contract  of  insurance :  "  If  the  assured, 
or  any  other  person  or  parties  interested,  shall  have  existing 
during  the  continuance  of  this  policy  any  other  contract  or 
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agreement  for  insurance,  whether  valid  or  not,  against  loss 
or  damage  by  fire,  on  the  property  hereby  insured,  or  any 
part  thereof,  not  consented  to  by  this  company  in  writing  and 
mentioned  in  or  endorsed  upon  this  policy,  then  this  insurance 
shall  be  void  and  of  no  effect." 

On  the  hearing  before  the  connnittee,  the  petitioners  failed 
to  prove  the  contract  set  forth  in  their  bill  respecting  this 
condition,  and  they  now  rely  upon  a  waiver  by  th^  respon- 
dents, or  an  estoppel  in  pais  from  setting  it  up. 

But  it  is  unnecessary  to  consider  whether  there  is  a  founda- 
tion for  these  claims,  for  if  it  be  true  that  the  respondents, 
at  the  inception  of  the  contract  of  insurance,  waived  the  ben- 
efit resulting  to  them  from  a  compliance  with  the  terms  of 
this  condition,  or  if  such  facts  then  existed  that  the  law  would 
hold  them  to  the  consequences  of  a  waiver,  or  estop  them 
from  setting  up  a  breach  of  the  condition  as  matter  of  defence, 
we  think  it  clear  that  the  petitioners  can  sustain  their  action 
at  law,  so  far  as  this  condition  is  concerned,  without  the  aid 
of  a  com^t  of  chancery. 

It  has  repeatedly  been  held  by  this  court  that  conditions  in 
a  policy  of  insurance  made  for  the  exclusive  benefit  of  the 
insurers,  may  be  waived  by  them,  and  the  waiver  may  be 
shown  by  the  insured  in  a  suit  at  law  on  the  policy.  Shel- 
don V.  Connecticut  Mutual  Life  Ins.  Co.,  25  Conn.,  207;  Bour 
ton  V.  American  Mutual  Life  Lis.  Co.j  25  Conn.,  542 ;  Bath- 
bone  y.  Qity  Fire  Ins.  Ci?.,3l  Conn.,  193. 

This  is  also  true  in  cases  of  estoppel  in  pais.  Brotvn  v. 
Wheeler^  17  Conn.,  345 ;  Kinney  v.  Famsworthy  17  Conn., 
865  ;  Boe  v.  Jerome^  18  Conn.,  138  ;  WhitaJcer  v.  Williams y 
20  Conn.,  98 ;  Preston  v.  Mann^  25  Conn.,  118 ;  Lanforth  v. 
AdamAy  29  Conn.,  107.  - 

We  think  the  petitioners  can  as  easily  maintain  their  action 
at  law,  so  far  as  the  condition  in  question  is  concerned,  as 
they  can  sustain  the  bill  under  consideration.  We  express 
no  opinion  upon  the  merits  of  the  case,  but  simply  say  to  the 
petitioners  that  a  court  of  equity  cannot  aid  them. 

We  therefore  advise  that  the  bill  be  dismissed. 

In  this  opinion  the  other  judges  concurred. 
Vol.  xxxvii. — 31 
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Augustus  Parker  vs,  Jared  H.  Canfield  and  others. 

Participation  in  the  profits  of  a  business  is  prim&  fiide  strong  evidence  of  a  part- 
nership in  it. 

And  this  rule  applies  to  a  party  who  receives  a  sum  equal  to  a  certain  share  of 
the  profits,  as  well  as  to  a  party  receiving  such  share  of  profits  bj  the  name 
of  profits. 

There  are  cases  however  where  money  received  may  properly  be  regarded  as  a 
sum  measured  by  profits  rather  than  as  profits  themselves ;  but  whether  they 
shall  be  so  regarded  depends  upon  no  arbitrary  use  of  phrases,  but  upon  the 
nature  of  the  contract,  and  the  real  consideration  upon  which  the  money  is 
received.  Thus  a  share  of  profits  paid  to  agents  to  secure  exertion  does  not 
constitute  such  a  participation  in  profits  as  to  make  the  agent  liable  as 
partner. 

If  a  party  is  to  receive  profits  in  consideration  of  furnishing  capital  he  is  dearly 
a  partner ;  and  is  a  partner  as  to  third  persons  even  though  it  should  be  stipu- 
lated that  the  capital  so  furnished  should  be  regarded  as  a  loan  and  the  par^ 
furnishing  it  a  mere  creditor. 

A  being  engaged  in  a  certain  business,  it  was  agreed  between  him  and  C  and 
H,  that  C  and  H  should  put  the  sum  of  $10,000  into  the  business  and  receive 
together  one-third  of  the  net  profits,  that  the  business  should  be  under  the  sole 
management  of  .^,  and  that  the  arrangement  should  continue  three  years.  All 
the  parties  expected  that  large  profits  would  be  made.  After  the  money  had 
been  advanced  and  the  business  had  been  prosecuted  for  a  short  time  under  the 
arrangement,  the  parties  applied  to  an  attorney  to  draw  a  contract  in  accord- 
ance with  the  agreement,  and  were  advised  by  him  that  the  arrangement  would 
make  C  and  H  partners  with  A.  It  was  thereupon  agreed  that  the  money  ad- 
vanced by  C  and  H  should  be  regarded  as  a  loan  to  A,  and  A  executed  two 
notes  of  $5,000  each  to  C  and  H  severally,  with  annual  interest,  the  principal 
payable  at  the  end  of  the  three  years,  and  A  signed  an  agreement  with  each 
that  in  consideration  of  their  trouble  and  expense  in  procuring  for  him  the 
jnoney  loaned,  he  would  keep  an  accurate  account  of  the  profits  of  the  busi- 
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nes8  and  pay  each  of  them  snch  sum  annnall/  as  with  the  interest  should  be 
equal  to  one-sixth  of  the  annual  net  profits ;  Cand  ^ET  to  have  no  interest  in  the 
profits  of  the  business  as  profits,  but  only  as  compensation  for  time  and  ex- 
pense in  procuring  the  loan.  Held  that  C  and  H  were  to  be  regarded,  as  to 
others,  as  partners  with  A  in  the  business,  and  liable  for  the  debts  incurred 
by  him  in  the  prosecution  of  it 
The  taking  of  a  renewal  note  from  a  party  who  has  dormant  partners,  after  the 
termination  of  the  partnership,  where  taken  without  any  intention  to  discharge 
the  dormant  partners,  docs  not  discharge  the  claim  against  the  .copartnership, 

AssuifPSiT  against  the  defendants  as  partners  under  the 
name  of  H.  0.  Andrews,  upon  sundry  notes  executed  in  that 
name,  with  the  common  counts;  brought  to  the  Superior 
Court  in  New  Ha^en  County.  The  following  facts  were  found 
by  a  committee. 

The  defendants  were  Henry  0.  Andrews,  Jared  H.  Can- 
field  and  Hiram  Hutchinson.  Hutchinson  resided  out  of  the 
state  and  no  service  was  made  upon  him.  Canfield  alone 
appeai'ed  and  made  defence.  The  principal  question  in  the 
case  was,  whether  the  defendants  were  partners  at  the  time 
when  the  plaintiff's  claim  accrued. 

Early  in  the  year  1865  Andrews  was  engaged  in  the  cider 
trade  in  the  city  of  New  Haven.  Caijfield  proposed  to  invest 
money  in  the  business.  Andrews  was  anxious  that  he  should 
do  so,  and  the  terms  and  manner  of  investing  were  subjects 
of  frequent  discussion  between  them  during  the  summer  and 
autumn  of  that  year.  They  at  first  talked  of  forming  a  lim- 
ited partnership,  under  the  statute,  but  that  plan  was  aban- 
doned. Andrews  desired  that  Canfield  should  invest  in  the 
business  ten  thousand  dollars.  Canfield  was  unwilling  to  in- 
vest so  much,  but  early  in  the  fall  of  1865  he  induced  Hutch- 
inson to  furnish  one  half  the  required  amount,  and  he  agreed 
to  furnish  the  other  half.  It  was  then  agreed  between  them 
that  Andrews  should  make  an  inventory  of  his  stock  in  trade, 
and  ascertain  the  amount  of  funds  he  had  therein ;  that  Can- 
field  and  Hutchinson  should  furnish  the  sum  of  ten  thousand 
dollars ;  that  the  arrangement  should  continue  until  Septem- 
ber 1st,  1868 ;  that  the  business  should  be  under  the  sole 
management  and  control  of  Andrews,  and  that  Canfield  and 
Hutchinson  should  receive  one-third  of  the  net  profits.    It 
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was  further  agreed  that  there  should  be  an  annual  statement 
of  tlie  profits  made,  and  that  Canfield  and  Hutchinson  were 
at  liberty  to  draw  out  their  share  of  the  profits  annually. 
Prom  the  time  the  idea  of  a  limited  partnership  was  aban- 
doned, to  the  time  counsel  was  consulted,  as  hereinafter 
stated,  it  did  not  appear  that  a  partnership,  in  terms,  was 
spoken  of  by  the  parties.  All  the  defendants  expected  that 
large  profits  would  be  made,  and  so  confident  were  they  of 
this,  that  the  possibility  of  losses  seemed  not  to  have  occurred 
to  them,  and  was  not  a  subject  of  conversation  between  them. 
During  all  that  time  the  money  ftirnished,  or  to  be  furnished, 
was  treated  and  regarded  as  capital,  or  money  invested  in 
the  business. 

Andrews  completed  his  inventory  about  December  1st, 
1865,  and  found  that  his  assets,  over  and  above  his  liabilities, 
amounted  to  the  sum  of  $2,217.72,  which  was  all  the  money 
he  invested  in  the  business. 

Canfield  furnished  his  portion  of  the  funds  as  follows : 

Jan.  4th,  1865,  cash,  $1,500 ;  July  27th,  cash,  $300 ;  Dec. 
1st,  balance  of  general  account,  due  him  from  Andrews, 
$1,826.96 ;  Jan.  8th,  1866,  cash,  $50 ;  making  $3,676.96. 
$1,300  was  subsequently  furnished  in  notes,  and  tlie  balance, 
$20  and  over,  was  never  paid  at  all. 

Hutchinson  furnished,  Nov.  17th,  1865,  a  check  for  $2,000  ; 
Dec.  29th,  cash,  $2,000  ;  Jan.  4, 1866,  cash,  $800 ;  Jan.  8th, 
cash,  $200  ;  making  the  whole  $5,000. 

The  check  for  $2,000  was  inclosed  in  a  letter,  written  by 
Canfield  to  Andrews,  dated  Nov.  17th,  1865.  Andrews  re- 
turned a  receipt  for  the  same,  bearing  the  same  date.  The 
letter  and  receipt  were  as  follows : 

"  Meriden,  Nov.  17, 1865.  Mr.  H.  0.  Andrews  :  Dear  Sir. 
Inclosed  please  find  Mr.  H.'s  check  for  $2,000.  I  wish  you 
to  send  mc  a  receipt  saying  that  you  have  received  it,  and  for 
what  purpose  the  proceeds  are  to  be  applied.  That  is,  that 
you  have  received  $2,000  as  part  of  $10,000  you  are  to  receive 
jointly  from  us ;  and  as  compensation  we  are  to  receive  one- 
third  of  the  profits  of  your  business,  commencing  from  Octo- 
ber  Ist,  1865.    Yours  truly,  J.  H.  Canfield." 
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"  Rec'd,  New  Haven,  Nov.  17th,  1865,  from  Mr.  H.  Hutch- 
inson  for  Mr.  J.  H.  Canfield,  two  thousand  dollars,  as  a  part 
of  ten  thousand  dollars  to  be  furnished  by  said  Hutchinson 
and  Canfield,  to  be  used  in  my  business  as  agreed.  H.  0. 
Andrews." 

It  was  understood  by  the  defendants  during  their  negotiar 
tions,  that  when  the  terms  should  be  finally  agreed  upon,  their 
agreement  should  be  reduced  to  writing.  Accordingly  about 
the  first  day  of  January,  1866,  Canfield  applied  to  an  attor- 
ney for  that  purpose.  On  stating  the  agreement,  he  was  ad- 
vised by  counsel  that  it  would  make  himself  and  Hutchinson 
partners.  Thereupon  it  was  agreed  by  the  defendants  that 
the  money  invested  by  Canfield  and  Hutchinson  should  be 
regarded  as  a  loan,  and  the  attorney  was  requested  to  prepare 
a  writing  which  should  secure  to  them  one-third  of  the  profits, 
without  subjecting  them  to  liability  as  partners.  Tlie  papers 
below  described  were  then  prepared  and  executed.  But  there 
was  no  previous  arrangement  by  the  defendants,  or  conversa- 
tion between  them  upon  that  subject,  by  which  Canfield  and 
Hutchinson  were  to  receive  six  per  cent,  interest,  and  that 
the  amount  to  be  received  by  them  was  not  to  T)e  received  as 
profits,  but  as  compensation  for  time,  trouble  and  expense 
in  procuring  the  loan.  The  writings  expressed  the  real 
agreement  between  the  parties,  as  understood  by  them  at  the 
time  they  were  executed,  in  respect  to  interest,  and  that  the 
amount  to  be  received  by  Canfield  and  Hutchinson  should  not 
be  received  as  profits  but  as  compensation  for  time  and  trouble 
in  procuring  the  loan,  but  they  were  not  designed  or  intended 
to  change  the  verbal  agreement  previously  existing  between 
them  in  any  othor  respect. 

The  following  is  the  written  agreement  executed  by  An- 
drews to  Canfield,  one  of  the  same  character  having  been 
made  and  delivered  to  Hutchinson. 

*'  Meriden,  Dec.  1, 1865.  I,  Henry  0.  Andrews,  of  the  city 
and  county  of  New  Haven  and  state  of  Connecticut,  hereby 
acknowledge  that  I  have  this  day  received  of  J.  H.  Canfield, 
of  the  town  of  Meriden,  state  of  Connecticut,  the  sum  of  five 
thousand  dollars,  as  a  loan ;  and  I  hereby  agree  with  the  said 
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J.  H.  Canfield  that  I  will  pay  him  interest  upon  the  sum  so 
loaned,  annually,  at  the  rate  of  six  per  cent,  per  annum,  and 
that  I  will  repay  him  the  principal  sum  loaned  within  sixty 
days  from  Sept.  1st,  1868.  And  in  consideration  of  the  time, 
trouble  and  expense  of  said  Canfield  in  procuring  for  me  the 
money  so  loaned,  I  further  agree  with  him  that  I  will  keep 
an  accurate  account  of  the  annual  net  profits  of  the  business, 
now  carried  on  by  me  at  No.  60  State  street,  New  Haven, 
and  that  if  one-sixth  part  of  such  annual  net  profits  shall  ex- 
ceed the  amount  of  such  interest,  I  will  pay  him  such  further 
sum  annually  as,  with  said  interest,  shall  be  equal  to  one- 
sixth  part  of  the  annual  net  profits  of  my  said  business.  It 
beiug  specially  provided  and  imderstood  that  said  Canfield 
shall  have  no  interest  in  the  profits  of  my  said  business  as 
profits,  but  simply  as  a  compensation  for  the  trouble,  time 
and  expense  which  he  has  been  put  to  in  procuring  said 
money  to  loan  me ;  and  that  I  am  hereby  estopped  from  de- 
nying that  such  trouble,  time  and  expense  are'  reasonably 
worth  the  amount  which  the  said  Canfield  may  receive  under 
this  agreement.  Signed  in  duplicate.  H.  0.  Andrews."  [l.  s.] 
Both  Canfield  and  Hutchinson  aided  Andrews  fi-om  time 
to  time  during  the  continuance  of  the  alleged  copartnership, 
in  procuring  funds  for  the  business,  by  loan  of  government 
bonds,  and  indorsing  paper ;  Hutchinson  taking  security  by 
pledge  of  a  portion  of  the  stock  in  trade.  No  security  was 
taken  by  either  party  for  money  furnished  under  the  agree- 
ment. Nor  was  there  any  statement  of  profits  earned,  or 
payment  of  profits  or  interest  to  Canfield  or  Hutchinson. 
Andrews  was  requested  to  make  the  statement  required,  but 
failed  to  do  so.  Neither  Canfield  nor  Hutchinson  was  ever 
held  out  to  creditors,  or  others,  as  a  partner,  prior  to  the  first 
day  of  January,  1869 ;  but  Andrews  did  represent  to  the 
plaintiff  that  other  parties  were  aiding  him,  and  that  there 
was  invested  in  the  business  the  sum  of  $12,000 ;  and  that 
statement,  in  part,  induced  the  plaintiff  to  give  him  credit. 
In  the  month  of  Jaimary  or  February,  1869,  Andrews  in- 
formed the  plaintiff  that  he  had  partners,  but  did  not  disclose 
their  names  imtil  April  following,  when  the  plaintiff  first 
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learned  of  the  previous  expiration  of  the  alleged  copartner- 
ship. No  profits  were  in  fact  made  in  the  business,  but  on 
the  contrary  the  money  invested  was  all  sunk,  and  the  prose- 
cution of  the  business  has  resulted  in  a  large  indebtedness 
besides. 

The  defendant  Canfield,  who  alone  made  defence,  objected 
to  all  parol  evidence  of  the  foregoing  facts  so  far  as  tliey  con- 
tradicted the  written  agreement  or  tended  to  prove  a  different 
relation  between  himself  and  Andrews  from  that  shown  by 
the  written  agreement. 

The  claim  of  the  plaintiff  originated  between  January  8th, 
1866,  and  September  1st,  1868,  and  was  in  part  for  money 
loaned  to  Andrews  and  used  by  him  in  the  prosecution  of  his 
business  and  in  part  for  money  paid  in  taking  up  notes  of 
Andrews  at  bank  which  were  secured  by  a  deposit  of  govern- 
ment bonds  loaned  by  the  plaintiff  to  Andrews  for  that  pur- 
pose. The  plaintiff's  entire  claim  was  about  f  12,000.  A 
large  part  of  this  was  evidenced  by  notes  executed  by  Andrews 
alone,  and  which  had  been  taken  of  him  by  the  plaintiff  after 
the  termination  of  the  partnership.  But  the  new  notes  so 
taken  were  understood  by  the  parties  as  taken  in  renewal  of 
the  old  notes. 

Upon  the  facts  thus  found  the  Superior  Court  reserved  the 
case  for  the  advice  of  this  court. 

Watrous  and  Ailing j  for  the  plaintiff. 

First,  Tlie  evidence  objected  to  was  strictly  admissible. 
It  was  certainly  the  right  of  tlie  plaintiff  to  prove  the  facts 
which  he  claimed,  and  for  which  he  offered  the  evidence,  and 
the  ^rfdi^ce  would  have  been  admissible  whether  it  proved 
the  facts  or  not.  Pierson  v.  Steinmeyer^  4  Rich.  (So.  Car.), 
809. 

Second.  Upon  the  facts  found,  we  claim  that  a  partnership 
existed  between  the  defendants. 

1.  On  account  of  the  pai-ticipation  in  the  profits  by  Canfield 
and  Hutchinson. 

It  is  said  in  the  leading  cases  of  Waugh  v.  Carver^  2  H.  Bla., 
235,  and  Ghrace  v.  Smithy  2  W.  Bla.,  9^8,  which  have  been 
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recognized  as  law  ever  since  in  this  country,  that  "  he  "who 
takes  a  moiety  of  all  the  profits,  indefinitely,  shall  by  opera- 
tion of  law  be  made  liable  to  losses,  if  losses  arise,  upon  the 
principle  that  by  taking  a  part  of  the  profits  he  takes  from 
the  creditors  a  part  of  that  fund  which  is  the  proper  security 
lor  the  payment  of  their  debts."  In  this  case  Canfield  and 
Hutchinson  not  only  take  a  certain  share  of  all  the  net  profits, 
but  they  have  the  right  and  power  to  take  the  very  capital 
itself,  upon  which  the  business  is  conducted,  away  from  the 
creditors  of  the  business.  The  authorities  on  this  point  are 
numerous  and  decisive  in  favor  of  the  plaintiflF.  Oushman  v. 
Bailei/,  1  Hill,  626 ;  Hx  parte  Chuck,  8  Bing.,  469;  Cheap  v. 
Cramond,  4  Barn.  A  Aid.,  663  ;  Bloxham  v.  Pell,  2  W.  Bla., 
999 ;  Catskill  Bank  v.  Ghray,  14  Barb.,  471 ;  Buchner  v.  X^e, 
8  Geo.,  285 ;  Bailey  y.  C7ar A,  6  Pick.,  374;  Wood  v.  ValletU^ 
7  Ohio  S.  R.,  172;  McJDmaldY.  Millaudon,  3  Louis.,  255; 
Sheridan  v.  Medara,  2  Stockt.,  478 ;  Doh  v.  Hahey,  16  Johns,, 
34;  Oahley\,ABpinwally2^QXiAi,,21\  Cushm'an  y.  Bailey^ 
1  Hill,  526  ;  Waiden  v.  Sherburne,  15  Johns.,  422 ;  Hverett  v. 
Coe,  5  Denio,  180 ;  Pieraon  v.  Steinmeyer,  4  Rich.  (So.  Car.), 
313  ;  Bromley  v.  Mliott,  38  N.  Hamp.,  302 ;  Brown  v.  Bob- 
bins, 3  N.  Hamp.,  64 ;  Champion  v.  Bostwiek,  18  Wend.,  183 ; 
Bucknam  v.  Bamym,  15  Conn.,  67 ;  Everett  v.  Chapman, 
6  Conn.,  347. 

Canfield  and  Hutchinson,  however,  may  claim  that  they 
can  shelter  themselves  from  liability,  imder  the  exception  to 
the  general  rule,  by  which  agents  and  servants,  as  compensa- 
tion for  services,  can  receive  a  certain  share  of  the  profits  of 
a  trade,  without  becoming  liable  as  partners ;  Canfield  and 
Hutchinson  claiming  that  they  can  receive  each  OM^si«th  of 
the  net  profits  of  this  business,  as  compensation  for  tlie  use 
of  their  money,  without  becoming  liable  to  third  persons  as 
partners.  The  law  in  relation  to  agents  and  servants  does 
not,  however,  exempt  from  liability  when  the  so-called  agent 
is  really  a  principal,  and  only  colorably  and  for  the  sake  of 
avoiding  liability  an  agent.  Perry  v.  Butt,  14  Geo.,  699 ; 
Heyhoe  y.  Burge,  9  Com.  Bench,  431 ;  Wood  v.  VaUette,  7 
Ohio  S.  R.,  172.    The  law  allowing  agents  to  receive  shares 
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of  profits  as  compensation  for  services,  is  based  upon  grounds 
of  public  policy,  because  it  constitutes  an  incentive  to  extra 
exertion,  and  does  not  infringe  upon  the  rights  of  creditors 
or  the  miles  of  public  policy ;  since  if  there  arc  profits  the 
creditors  get  their  pay,  and  are  satisfied,  and  if  there  are  no 
profits  the  agents  get  nothing.  Besides  such  persons,  acting 
always  as  agents,  do  not  cause  the  giving  of  an  unfounded 
credit  by  the  public,  whereas  the  possession  and  use  of  capi- 
tal in  trade  always  gives  the  possessor  and  user  credit  with 
the  public,  and  public  policy  requires  that  that  credit  shall 
be  well  founded.  Pierson  v.  Steinmeyer^  supra.  By  some 
courts  it  has  been  held  that  such  agent  is  liable  to  third  per- 
sons. Chase  v.  Barrett^  4  Paige,  159 ;  Purviance  v.  dPClinr 
tee,  6  Serg.  &  R.,  259;  Taylor  y.  Terme,  3  Har.  &  J.,  505; 
Bromley  v.  Elliott,  38  N.  Hamp.,  287.  But  while  the  excep- 
tion to  the  rule  may  have  been  extended  to  cases  of  real 
agency,  it  has  never  been  extended  to  the  capitalist  who  has 
advanced  money,  under  an  agreement  that  it  shall  be  used  in 
a  certain  business,  and  who  is  to  receive  therefor  a  certain 
share  of  the  indefinite  profits,  to  be  made  out  of  that  very 
business.  Such  capitalist  has  always  been  held  to  be  a  part- 
ner as  to  third  persons.  Parsons  on  Part.,  143;  LordY. 
Baldwin,  6  Pick.,  348;  Grace  y.  Smith,  2  W.  Bla.,  998;. 
Pierson  v.  Steinmeyer,  4  Rich  (So.  Car.),  319 ;  Catskill  Bank 
V.  Gray,  14  Barb.,  471 ;  Story  on  Part.,  §§  67, 68, 69 ;  GUpm. 
y.  Undei'hy,  5  Barn.  &  Aid.,  954 ;  2  Am.  Law  Review,  1. 

Private  stipulations  between  parties,  by  which  one  is  ta 
receive  a  certain  share  of  the  profits  of  a  business,  but  is  not 
to  be  liable  for  losses,  or  even  to  the  loss  of  his  contribution 
to  the  capital,  however  binding  inter  sese,  since  they  are  not 
illegal,  do  not  affect  creditors,  unless  they  have  actual  knowl- 
edge of  such  stipulations,  or  unless  they  have  implied  knowl- 
edge of  such  stipulations  arising  from  well-known  customs 
and  usages  of  trade,  such  as  seamen's  right  to  profit  in  a 
whaling  voyage,  shipments  to  East  Indies  on  half  profits,  and 
renting  land  on  half  shares.  Parsons  on  Part.,  41 ;  Everitl 
V.  Chapman,  6  Conn.,  347  ;  Cox  v.  Hickman,  8  House  of  Lords 
Cas.,  268  ;  Oakley  v.  Aspinwall,  2  Sandf.,  21 ;  Gill  v.  Kuhn, 

TOL.  XXXVII. —  33 
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G  Serg.  &  R.,  333.  But  this  is  not  a  case  of  participation  in 
profits  for  the  use  of  money,  but  of  a  participation  in  the  net 
profits  for  the  express  consideration  of  the  vohintary  and  in- 
considerable expenditure  of  lime  and  trouble  in  procuring  the 
loan.  This  was  manifestly  a  mere  sham  to  conceal  a  partner- 
ship liability.  The  exception  to  the  rule  of  liability  as  a  part- 
ner to  creditors  never  has  been  and  ncTcr  will  be  applied  to 
such  a  case  as  this.     Barry  v.  Nesham^  3  M.  G.  <fe  S.,  641. 

The  clause  in  the  receipts  that  Canfield  and  Hutcliinson 
should  have  no  interest  in  the  profits  as  profits^  will  not  avail 
to  shield  them  from  liability  to  third  persons.  Bromley  v. 
JSlKott,  38  N.  Hamp.,  307  ;  Barry  y.  Nesham,  3  M.  G.  &  S., 
C41.  It  is  very  evident,  however,  that  Canfield  and  Hutchin- 
son did  have  an  interest  in  the  profits  of  the  business,  in 
which  their  §10,000  was  to  be  used,  the  receipts  to  the  con- 
trary notwithstanding.  Neither  Canfield  nor  Hutchinson  un- 
derstood that  this  clause  made  any  difference  in  their  method 
of  prosecuting  the  business,  or  varied  the  profits  they  ex- 
pected to  receive.  But  the  doctrine  that  a  person  must  re- 
ceive his  share  of  the  profits  a^  such^  in  order  to  become  a 
partner,  has  no  application  to  a  case  like  this.  The  rule 
aifords  a  very  good  test  as  to  whether  an  agent  or  servant, 
having  a  right  to  share  in  the  profits,  as  compensation  for 
services,  is  really  such  agent,  or  in  fact  a  partner,  and  it  is  in 
the  decisions  in  such  cases  that  a  doctrine  of  this  sort  is  sug- 
gested. 

2.  We  claim  that  a  partnership  existed  by  the  general 
principles  of  agency. 

By  the  unanimous  opinion  of  all  the  judges  in  Cox  v.  Hich- 
mauj  9  Com.  Bench,  N.  S,^  99,  it  was  decided  that  the  real 
test,  whether  a  person  sought  to  be  charged  as  a  partner  was 
liable  or  not,  was  whether  the  business  in  which  the  claim 
arose  was  being  done,  in  fact,  on  account  or  for  the  benefit  of 
the  party  sought  to  be  charged.  The  previous  tests  were  not 
disregarded,  but  were  deemed  rather  as  evidential  of  the  real 
test.  The  doctrine  is  not  that  the  manager  of  the  business 
must  be  the  servant  or  agent  of  the  alleged  partner,  but  that, 
looking  at  all  the  facts  of  the  case,  and  disregarding,  if  need 
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be,  the  private  stipulations  of  the  parties,  the  business  must 
be  found  to  be  really  done  for  the  joint  benefit  of  the  alleged 
partner  and  actual  manager.  Watigh  v.  Carver  is  not  re- 
versed but  sustained.  Now  there  cannot  be  the  shadow  of  a 
doubt  but  that,  in  fact,  Andrews  carried  on  the  business 
for  the  joint  benefit  of  the  three.  Canfield  and  Hutchinson 
felt  that  it  was  so,  and  demanded  an  inventory  in  the  first 
place,  and  from  time  to  time  statements  of  the  progress  of 
the  business.  It  was  for  one-third  of  the  net  profits,  to  be 
made  in  the  cider  business,  and  no  other,  to  be  carried  on  and 
in  fact  carried  on  by  Andrews,  that  Canfield  and  Hutchinson 
advanced  and  put  in  their  $10,000,  to  be  used,  and  which  was 
used  in  that  business,  and  Andrews  for  his  services  and  capi- 
tal took  the  other  two-thirds  of  the  net  profits.  Tlie  sub- 
stance of  this  arrangement  was  never  changed,  nor  pretended 
to  be  changed.  Bucknam  v.  Bamum^  15  Conn.,  73 ;  Hesketh 
V.  Blanchardy  4  East,  143 ;  Gouihwaite  v.  Duckworthy  12  East, 
422. 

3.  On  general  principles  of  public  policy,  and  for  the  pre- 
vention of  fraud  upon  innocent  persons,  Canfield  and  Hutch- 
inson should  be  held  liable  to  the  plaintiff.  Chase  v.  Barrett^ 
4  Paige,  159  ;  WinBhip  v.  Bank  of  U.  States^  5  Peters,  529 ; 
LedY.  Guicej  13  Sm.  &  Marsh.,  657. 

Third.  The  law  is  clear  beyond  dispute  that  no  part  of  the 
plaintiff's  claim  was^mid  after  the  termination  of  the  part- 
nership, by  taking  the  renewal  note  of  Andrews.  Parsons 
on  Part.,  388  and  notes  ;  Bill  v.  P artery  9  Conn.,  23 ;  Pond  v. 
Clarke^  14  id.,  334  ;  Smith  v.  Prince^  id.,  472 ;  Clark  v.  Savage^ 
20  id.,  258  ;  Boswell  v.  Goodwin^  31  id.,  74 ;  Nichols  v.  Cheairs, 
4  Sneed,  229 ;  Robinson  v.  Wilkinson^  3  Price,  538 ;  Cham- 
berliny.  Madden^  7  Rich.  (^S.  (7.,)  20;  In  re  Warren^  Daveis, 
825 ;  Hill  v.  Voorhies,  22  Penn.  S.  R.,  68 ;  Gow  on  Part.,  194. 

0,  H,  Piatt  and  2>.  B,  Beach,  for  the  defendant  Canfield. 

First,  The  finding  of  the  committee,  "  that  the  writings 
expressed  the  real  agreement  between  the  parties  at  the  time 
they  were  executed,"  effectually  disposes  of  the  plaintiff^'s 
claim,  that  the  real  agreement  was  something  else  than  the 
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written  one ;  or,  in  other  words,  that  the  written  agreement 
was  a  sham  and  a  cover,  and  executed  for  the  purpose  of  con- 
cealing an  actual  partnership  between  the  parties.  There  is 
nothing  in  this  case  then  to  take  it  out  of  the  well  settled  and 
wholesome  rule,  that  where  a  contract  is  reduced  to  writiifg, 
parol  Evidence  is  inadmissible  to  contradict  or  vary  it,  and  all 
previous  parol  negotiations  are  merged  in  it.  "The  tarue 
meaning  of  the  rule  excluding  parol  evidence  is  that  such 
evidence  shall  never  be  used  to  show  that  the  intention  of  the 
parties  was  directly  opposite  to  what  their  language  expresses, 
or  substantially  different  from  any  meaning  that  the  words 
they  have  used  upon  any  construction  will  admit  or  convey.'* 
Fletcher,  J.,  in  Bamet  v.  Union  Mutual  Fire  Inn,  Co,^  7 
Cush.,  180.  See  also  Woodbury  Savings  Bank  v.  Charter  Oak 
Ins.  Co.,  29  Conn.,  382. 

Second,  A  partnership  quoad  alios  is  not  created  by  the 
written  agreement. 

1.  The  supposed  ground  upon  which  the  plaintiff  predi- 
cates the  technical  liability  of  Canfield  and  Hutchinson  to 
third  persons  is,  that  by  the  terms  of  their  agreement  they 
were  to  take  a  part  of  the  fund  on  which  the  creditors  relied 
for  payment.  But  assuming  that  by  the  terms  of  the  contract 
Andrews  was  to  carry  on  business,  keep  an  account  of  the 
profits,  pay  them  at  all  events  six  per  cent,  interest  on  the 
money  advanced,  and  in  addition,  what  with  the  interest 
would  amount  to  one-sixth  of  the  net  profits  to  each,  the  sup- 
posed test  is  not  applicable,  for  the  reason  that,  by  the  ex- 
press terms  of  the  agreement,  Canfield  &  Hutchinson  could 
in  no  event  receive  anything,  or  be  entitled  to  receive  any- 
thing, beyond  their  principal  and  six  per  cent,  interest,  until 
all  the  creditors  of  the  alleged  firm  were  paid.  They  had  no 
specific  lien  or  preference  in  payment  over  other  creditors. 
They  were  to  have  their  loan  repaid,  with  six  per  cent,  inter- 
est, irrespective  of  the  question .  whether  profits  were  made 
or  not.  They  could  claim  their  principal  and  interest,  with- 
out any  account  of  profit  or  loss  being  taken.  It  is  not  made 
to  depend  on  the  performance  of  any  other  stipulations  in 
the  agreement.    It  is  payable  in  any  contingency,  and  there 
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is  not,  necessarily,  any  community  of  capital  or  of  profit  and 
loss  involved  in  the  agreement.  This  element  is  indispensa- 
ble when  a  dormant  partner,  unknown  to  the  world,  is  sought 
to  be  charged  with  liabilities  incurred  by  the  ostensible  part- 
ner. Collyer  on  Part.,  §§40,  44,  and  note ;  Gary  on  Part., 
§  11 ;  Parsons  on  Part.,  71,  92  ;  Loomis  v.  Marshall^  12  Conn., 
69 ;  Denny  v.  Caboty  6  Met.,  82 ;  Cheen  v.  Beesley^  2  Bing. 
N.  0.,  108  ;  Bice  v.  Attstiny  17  Mass.,  197.  Bisset,  a  late 
writer  on  the  subject,  lays  down  a  plain  and  intelligible  rule 
on  the  subject,  which  is  quoted  in  Collyer  on  Partnership,  p. 
89,  note.  It  is  that  wherever  the  agreement  is  that  the 
party  sought  to  be  charged  is  to  have  a  stipulated  portion  of 
the  profits  as  a  compensation  for  his  labor  or  tlie  use  of  the 
money  advanced,  and  not  a  specific  interest  in  the  business 
or  profits  as  mchy  a  liability  as  a  partner  is  not  created. 
Loomis  V.  Marshall^  12  Conn.,  78,  79. 

2.  But  the  test  of  liability  as  a  partner,  sought  to  be  ap- 
plied, is  not  the  correct  one.  The  proper  test  is,  whether  the 
person  by  whom  the  trade  was  actually  carried  on,  conducted 
it  in  the  capacity  of  agent  for  the  party  sought  to  be  charged. 
And  where  there  has  been  no  actual  participation  of  profits, 
where  the  party  sought  to  be  charged  has  not  been  held  out, 
nor  held  himself  out,  as  a  partner  or  principal,  bound  by  the 
acts  of  his  agent,  where  no  credit  has  been  given  on  the  faith 
of  his  being  a  partner,  and  where  his  conduct  has  not  in  any 
way  operated  as  a  fraud  or  deceit  upon  tliird  persons,  there 
should  be  no  partnership  as  to  third  persons,  and  such  is  the 
doctrine  of  modern  judicial  and  text  authority.  Neither  Can- 
field  nor  Hutchinson  authorized,  or  intended  to  authorize 
Andrews  to  bind  them,  or  either  of  them,  in  any  contract  he 
might  make.  Neither  of  them  has  ratified  any  act  of  his  in 
which  they  were  interested.  The  contract,  fairly  interpreted, 
does  not  indicate  that  Andrews  was  to  carry  on  business  for 
himself,  Hutchinson  and  Canfield,  but  only  for  himself.  Story 
on  Part.,  §§1,  49.  Wheatcroft  v.  Hiekmany  9  Com.  Bench, 
N..S.,  47.  Same  case,  8  H.  L.  Cases,  268.  In  the  last  case 
Lord  Cranworth  says :  "  I  can  find  no  case  in  which  a  per- 
son has  been  made  liable  as  a  dormant  or  sleeping  partner. 
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in  which  the  trade  might  not  fairly  be  said  to  have  been  caiv 
ried  on  for  him,  together  with  those  ostensibly  conducting  it ; 
and  when,  therefore,  he  would  stand  in  the  position  of  prin- 
cipal towards  the  ostensible  members  of  the  firm."  In  the 
case  of  Bvllen  v.  Sharpy  18  Com.  Bench,  N.  S.,  614,  the 
judgment  of  the  court  turned  upon  the  operation  of  a  deed 
of  marriage  settlement,  all  the  judges  holding  that  the  agree- 
ment there  set  out,  ahnost  identically  like  the  one  in  question, 
would  not  constitute  a  co-partnership.  Same  case  reviewed, 
Law  Reps.,  1  Com.  Pleas,  86. 

3.  The  plaintiff  cannot  stand  on  his  alleged  co-partnership 
of  Andrews,  Hutchinson  and  Canfield,  under  the  firm  name  of 
H.  0.  Andrews,  There  is  no  joint  agreement  between  them 
to  share  with  each  other  profits.  There  is  no  community  of 
profits  between  the  three.  Canfield  and  Hutchinson  stand 
related  to  each  other  in  no  way.  Andrews's  obligations  to 
them,  respectively,  are  ^diverse.  There  is  no  agreement  be- 
tween the  three  as  to  their  respective  share  of  the  profits,  as 
that  Canfield  have  one-sixth,  Andrews  five-sixths,  or  that 
Canfield  have  one-sixth,  Hutchinson  one-sixth,  Andrews  four- 
sixths.  Suppose  Andrews  had  borrowed  money  of  a  dozen 
diflerent  individuals  and  made  with  each  just  such  an  agree- 
ment as  this,  could  they  all  be  held  as  partners  with  Andrews, 
Canfield  and  Hutchinson  ?  Can  Canfield  call  Hutchinson  to  an 
account  if  Andrews  should  pay  Hutchinson  more  than  his 
share  of  percentage  on  money  advanced,  or  vice  versd  ? 

Third.  But  let  us  assume  that  a  dormant  paiinership  was 
created,  with  Andrews  as  the  acting  and  known  partner,  and 
Hutchinson  and  Canfield  as  the  silent  and  unknown  members 
ot  the  firm  "  H.  0.  Andrews."  The  alleged  partnership  ex- 
pired Sept.  1,.1868,  or  at  the  latest  Nov.  1, 1868. 

1,  Neither  Canfield  nor  Hutchinson  is  liable  for  any  acts 
or  engagements  of  Andrews  subsequent  to  that  time,  and  no 
notice  of  the  expiration  of  the  arrangement  or  dissolution  of 
the  alleged  co-partnership  was  necessary  to  relieve  them  firom 
liability,  because  the  world  had  no  knowledge  of  the  connec- 
tion, and  the  plaintiff  particularly  dealt  throughout  with 
Andrews  alone,  and  in  entire  ignorance,  until  long  after  the 
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liabilities  which  form  the  immediate  subject  of  this  action 
were  incurred  by  Andrews,  of  any  connection  existing  between 
him  and  the  parties  now  sought  to  be  charged.  The  dormant 
partner  is  liable,  if  at  all,  not  because  he  intended  to  become 
so,  but  because  during  the  term  of  the  connection  he  is  re- 
ceiving the  emoluments  and  profits  of  the  business.  If  he 
receive  no  emoluments  or  profits  why  is  he  liable  ?  At  the 
expiration  of  the  connection  his  liability  ceases,  because  third 
pereons  never  trusted  to  his  credit,  and  no  customer  or  cred- 
itor was  disappointed  or  misled  if  he  silently  withdrew  from 
a  finn  of  which  he  was  never  known  to  be  a  member.  The 
doctrine  of  fair  dealing  would  make  Canfield  liable  if  he  had 
held  himself  out  as  responsible  for  Andrews's  acts,  but  under 
the  circumstances  of  this  case  he  is  clearly  exempt  from  lia- 
bility on  all  the  contracts  which  are  sought  to  be  enforced  in 
.this  action.  Collyer  on  Part.,  §  536 ;  Story  on  Part.,  §  159 ; 
8  Kent  Com.,  68 ;  Evans  v.  Drummondj  4  Esp.,  89 ;  Kelley 
V.  Hurlburt,  5  Cowen,  634 ;  Seath  v.  Sansom^  4  Barn  &.  Adol., 
172 ;  Brooke  v.  Enderhy^  2  Brod.  &  Bing.,  70  ;  Jones  v.  Shears^ 
4  Ad.  &  El.,  832  ;  Carter  v.  WhaUey,  1  Bam.  &  Adol.,  11 ; 
Crrosvenor  v.  Lloyd j  1  Met.,  19. 

2.  The  fact  that  the  contracts  made  and  the  liabilities 
incurred  by  the  ostensible  partner  remaining  in  business  were 
by  way  of  continuation  or  renewal  of  old  contracts  entered 
into  while  the  right  to  participate  in  profits  existed,  does  not 
relieve  the  plaintiflF  from  his  dilemma,  or  subject  the  retiring 
dormant  partner  to  liability ;  because  the  ground  on  which 
one  partner  in  a  firm  has  a  right,  after  dissolution,  to  bind 
his  former  partner  as  to  creditors  who  have  received  no  notice 
of  dissolution,  is  that  the  creditor  is  justified  in  concluding 
that  the  partnership  continues,  and  to  bestow  fai^h  and  confi- 
dence in  the  partnership  name  as  before  dissolution,  in  conse- 
quence of  that  belief.  3  Kent  Com.,  68,  note  d;  Story  on 
Part,  §160;  National  Bank  v.  Norton,  1  Hill,  672,578; 
Marlett  v.  Jackman,  3  Allen,  287 ;  Ahel  v.  Sutton,  3  Esp., 
108 ;  Kilgour  v.  Finlyson,  1  H.  Bla.,  166 ;  Newmarch  v.  Clay, 
14  East,  239 ;  Lmk  v.  Smith,  8  Barb.,  670  ;  Lansing  v.  Graine^ 
2  Johns.,  300 ;  Warren  v.  Ball,  37  111.,  76. 
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8.  No  Act  or  word  of  Canfield  or  Hutchinson  is  shown  in- 
dicative of  their  consent  to  or  approbation  of  Andrews's  con- 
tinuation of  the  business  of  the  alleged  partnership  after  the 
1st  of  September,  18ti8.  They  were  entirely  ignorant  of  his 
renewal  of  old  obligations.  Andrews  carried  on  the  business 
exclusively.  They  cannot  be  held  liable  for  his  acts  or  inten- 
tions after  the  dissolution  of  the  alleged  partnership,  unless 
they  participated  in  or  were  privy  to  them,  or  did  something 
by  way  of  authority  or  ratification.  Such  authority  or  ratifi- 
cation was  deemed  essential  by  the  court  in  Roberts  v.  Ripley^ 
14  Conn.,  649.     See  also  Tillotson  v.  TiUotson,  34  Conn.,  867. 

Seymour,  J.  During  the  year  1865  the  defendants  Can- 
field  and  Hutchinson  became  interested  in  the  business  which 
the  defendant  Andrews  was  engaged  in  at  New  Haven.  Prom 
time  to  time  during  that  year  they  furnished  him  with  money 
as  capital  under  an  arrangement  that  they,  Canfield  and 
Hutchinson,  should  each  furnish  $5,000,  and  that  they  each 
should  have  one-sixth  of  the  net  profits,  and  that  the  arrange- 
ment should  continue  till  September  1st,  1868.  The  affairs 
of  the  company  were  to  be  under  tlie  management  of  Andrews, 
and  carried  on  in  his  name.  Tlie  details  of  the  contract  were 
however  not  fully  arranged,  and  it  was  always  understood  that 
the  agreement,  when  its  terms  were  fully  settled,  should  be 
reduced  to  writing. 

In  January,  1866,  counsel  was  applied  to  to  draw  the  pa- 
pers and  the  parties  then  learned  that  their  agFccnient  would 
make  them  partners.  Thereupon  it  was  agreed  by  the 
defendants  that  the  money  invested  by  Canfield  and  Hutchin- 
son should  be  regarded  as  a  loan,  and  the  attorney  was  re- 
quested to  prepare  a  writing  which  should  secure  to  them 
one  third  of  the  profits  without  subjecting  them  to  liability 
as  partners. 

The  writings,  which  are  set  forth  at  length  in  the  commit- 
tee's report,  were  accordingly  prepared  and  executed. 

The  defendants  while  acting  imder  their  verbal  agreement 
were  clearly  partners,  both  inter  se  and  as  to  third  persona* 
But  the  plaintiff's  debt  arose  from  moneys  furnished  to  Au- 
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drews  while  he  was  carrying  on  the  business  under  the  writ- 
ings, and  by  the  written  agreement  the  relation  of  the 
defendants  to  each  other  was  materially  changed.  They  were 
no  longer  partners  inier  se^  and  if  chargeable  at  all,  the  de- 
fendants Canfield  and  Hutchinson  are  chargeable  only  as  dor- 
mant partners. 

The  plaintiflF  claims  that  parties  participating  in  the  profits 
of  a  business  are  in  general  subject  to  the  debts  contracted 
in  the  prosecution  of  that  business,  and  that  Canfield  and 
Hutchinson  were  under  tlie  written  agreement,  as  well  as 
under  the  verbal  arrangement,  to  participate  in  profits  in  such 
manner  as  to  fall  within  the  operation  of  the  general  rule. 
The  defendants  earnestly  deny  these  claims  of  the  plaintiff. 

The  sharing  in  the  profits  of  a  business  was  formerly  re- 
garded as  decisive  to  charge  the  party  so  sharing  with  liabil- 
ity as  partner  as  to  third  persons ;  but  the  modern  cases 
admit  of  exceptions  to  the  general  rule,  and  the  defendants 
contend  that  the  exceptions  have  in  truth  subverted  and  sup- 
planted the  rule,  so  that  now  the  mere  participation  of  profits 
is  no  ground  whatever  for  charging  the  participant  as  a  dor- 
mant partner.  On  this  point  we  cannot  adopt  the  views  of 
the  defendants.  The  rule  itself  is  firmly  established  as  part 
of  the  common  law  of  England  and  has  been  generally  recog- 
nized as  law  in  this  state.  We  concede  that  the  rule  is  sub- 
ject to  important  exceptions,  the  principal  of  which  is  that 
of  servants  and  agents,  who  are  permitted  to  receive  a  certain 
percentage  of  the  profits  of  a  business  as  compensation  for 
their  services  in  that  business.  This  exception  was  adopted 
in  Connecticut  in  ai  nicely  balanced  case,  thnt  of  Loomis  v. 
Marshallj  12  Conn,  R.^  69.  The  court  deemed  it  ^  a  matter 
of  public  policy  that  enterprising  citizens  who  possess  industry 
and  skill,  but  are  without  capital,  might  be  employed  for  a 
compensation  proportioned  to  the  avails  of  their  labor  and 
skill,  without  involving  themselves  and  their  employers  in 
the  responsibilities  of  partnership." 

In  this  class  of  cases  the  agent  receives  what  is  termed  a 
conmiission  on  the  profits,  as  a  mode  of  payment  adapted  to 
secure  and  increase  exertion. 

Vol.  XXXVII. — 34 
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This  distinction  between  profits  received  as  such  by  a  prin- 
cipal, and  profits  receiyed  by  an  agent  as  compensation  for 
services,  is  nice  and  sometimes  difficult  of  application,  but  is 
fully  established. 

There  are  other  cases  where  compensation  from  a  share  of 
profits  has  been  allowed  for  other  benefits  than  services  of 
an  agent,  in  which,  under  the  idea  that  public  policy  required 
the  exception  and  that  creditors  are  not  injured  but  rather 
benefited  by  it,  such  sharing  of  profits  has  been  held  not  to 
inciur  the  liability  of  a  partner ;  as  in  ttie  case  of  Perrme  v. 
Hankinson^  6  Halsted  R.,  181,  where  one  received  by  way  of 
rent  a  portion  of  the  profits  of  a  tavern. 

But,  notwithstanding  these  exceptions,  we  think  the  general 
rule  remains  beyond  dispute,  that  participation  in  the  profits 
of  a  business  is  primd  fade  strong  evidence  of  a  partnership 
in  it. 

But  the  defendants  say  that  even  if  the  general  rule  be  as 
we  have  stated  it,  Ganfield  and  Hutchinson  do  not  come 
within  its  operation,  for  they  say  that  they  were  not  to  par- 
ticipate in  "  the  profits,"  but  by  the  express  terms  of  the 
written  agreement  were  merely  to  receive  "  a  sum  equal  to 
the  profits,"  not  as  profits,  but  simply  as  compensation  for 
their  services  in  procuring  the  loan  for  Andrews.  This 
point,  and  points  immediately  connected  with  it,  were  stron^y 
urged  in  argument  and  have  been  carefully  examined. 

In  Waugh  V.  Carver^  2  H.  Bla.,  235,  and  in  the  cajses  fol- 
lowing the  authority  of  that  case,  the  rule  and  the  reason  of 
it  are  briefly  expressed  in  the  language  of  Justice  DeGrey: 
"  By  taking  part  of  the  profits  he  takes  from  the  creditors  a 
part  of  that  fond  which  is  the  proper  security  to  them  for  the 
payment  of  their  debts."  Now  it  can  make  no  difference 
with  creditors  whether  a  sum  equal  to  a  certain  share  of  the . 
profits  is  taken,  or  the  same  share  of  the  profits  is  taken  eo 
nomine.  The  fund  on  which  the  creditors  rely  is  aflected  to 
the  same  extent  and  in  the  same  manner,  under  the  one  form 
of  expression  as  under  the  other. 

The  rule  and  reason  of  it  as  expressed  by  Justice  DeGrey, 
have  been  much  discussed  by  judges  and  lawyers.    Judge 
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Story  questions  the  original  justice  and  wisdom  of  the  rule, 
but  admits  its  binding  authority  subject  to  certain  established 
exceptions,  and  suggests  that  the  rule  is  one  of  evidence,  and 
that  "  admitting  that  a  participation  in  the  profits  will  ordi- 
narily establish  the  existence  of  a  partiiership  between  the 
parties  in  favor  of  third  persons  in  the  absence  of  all  oppos- 
ing circumstances,  it  remains  to  be  considered  whether  the 
rule  ought  to  be  regarded  as  anything  more  than  presumptive 
proof  thereof  and  liable  to  be  rci>ellcd  and  overcome  by  other 
circumstances."     Story  on  Partnership,  §  38. 

Judge  Story's  view  of  the  matter  when  extended  comes  to 
this,  that  participation  in  the  profits  of  a  business  is  high 
evidence  that  the  party  thus  participating  is  really  and  in 
truth  interested  in  the  business  itself  as  principal,  and  that 
the  party  in  whose  name  the  business  is  done  is  really  agent 
of  the  parties  receiving  the  profits,  and  that  a  party  who  re- 
ceives a  share  of  the  profits  of  a  business  may  in  general 
justly  be  considered  one  of  the  parties  for  whose  benefit  it  is 
conducted. 

Now  if  this  be  the  true  ground  of  the  general  rule,  and  we 
are  inclined  to  think  it  is  one  of  its  foundations,  the  rule  and 
the  reason  apply  as  well  to  a  party  who  receives  a  sum  equal 
to  a  certain  share  of  the  profits  of  a  business,  as  to  a  party 
thus  receiving  such  share  of  profits  by  the  name  of  profits. 
If  the  receipt  of  a  share  of  the  profits  of  a  business  is  evi- 
dence that  the  party  receiving  such  share  is  interested  in  the 
business  itself,  the  receipt  of  a  sum  equal  to  such  share  and 
measured  by  it,  is  like  evidence,  and  if  in  the  one  case  the 
business  is  regarded  as  carried  on  for  the  benefit  of  the  recip- 
ient of  the  money,  it  must  be  equally  so  regarded  in  the  other 
case.  Tlie  mere  use  of  the  expression  "  a  sum  equal  to  the 
profits"  in  lieu  of  the  word  "  profits,"  does  not  change  the 
nature  of  tlie  contract.  There  are  indeed  cases  where  money 
received  may  appropriately  be  regarded  as  a  sum  measured 
by  profits  rather  than  as  profits  themselves ;  but  whether 
they  shall  be  so  regarded  depends  upon  no  arbitrary  use  of 
phrases,  but  upon  the  nature  of  the  contract  and  the  real  con- 
sideration upon  which  the   money  is  received.     We  have 
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already  seenjthat  a  share  of  profits  paid  to  agents  to  secure 
exertion  is  not  such  a  participation  in  profits  as  to  make  the 
agent  liable  as  partner,  and  in  such  cases  the  money  so  paid 
is  spoken  of  as  a  sum  equal  to  or  measured  by  profits,  rather 
than  as  a  share  in  the  profits  themselves. 

But  the  cases  do  not  turn  upon  the  use  of  a  particular 
phrase,  but  on  the  nature  of  the  contract  itself,  and  the 
nature  of  the  consideration  on  which  the  promise  to  pay  part 
of  the  profits  to  the  agent  is  founded,  namely,  faithful  service 
in  the  business. 

We  must  then  examine  the  contract  itself,  and  ascertain 
from  its  nature  what  the  real  consideration  was  upon  which 
the  defendants  Canfield  and  Hutchinson  were  to  receive  what 
it  is  stipulated  they  should  receive  under  it,  and  whether  it  is 
or  is  not  substantially  a  share  of  the  profits.  The  defendants 
claim  that  by  the  express  terms,  under  seal,  of  the  contract 
itself,  the  consideration  is  simply  as  a  compensation  for  the 
trouble,  time  and  expense  which  Canfield  and  Hutchinson 
were  put  to  in  procuring  the  money  to  loan  to  Andrews,  and 
that  the  consideration  has  no  connection  with  the  business  to 
be  carried  on,  but  is  independent  of  it,  and  that  the  profits 
are  referred  to  as  a  mere  measure  of  compensation  for  ser- 
vices already  performed,  and  indicate  no  interest  in  the  busi- 
ness, and  do  not  arise  from  any  interest  in  the  business  itself. 

This  construction  of  the  contract  seems  to  us  forced  and 
unnatural.  The  committee  finds  that  tlie  defendants  expected 
large  profits,  and  the  turning  point  of  the  contract  was  to 
secure  a  share  of  tbese  large  profits  to  the  defendants.  Can- 
field  and  Hutchinson.  These  large  profits  for  three  years,  as 
being  in  consideration  for  past  services,  presents  a  dispropor- 
tion too  gross  to  be  regarded  as  the  true  meaning  of  the 
contract. 

The  mere  procuring  the  money  by  Canfield  &  Hutchinson 
as  a  past  and  completed  event  was  an  insignificant  matter. 
It  derived  all  its  value  from  its  connection  with  the  continued 
use  of  the  money  in  Andrews's  business.  The  real  consider- 
ation then  is  procuring  and  actually  lending  the  money  for 
the  term  of  three  years  on  the  terms  expressed  or  implied  in 
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the  writing.  Canfield  and  Hutchinson  were  to  receive  the 
sum  stipulated  because  they  furnished  a  loan  of  money  to  be 
used  in  the  business  of  Andrews,  carried  on  by  him  at  No.  60 
State  Street,  on  account  of  the  benefit  that  business  would 
derive  from  the  use  of  the  money  loaned.  The  sum  stipulated 
to  be  paid  on  such  consideration  is  in  its  nature  a  profit. 
That  is  its  appropriate  name,  and  the  parties  cannot  change 
its  nature  or  obviate  its  consequences  by  giving  it  ijie  name 
of  a  sum  equal  to  the  profits.  We  think  it  is  implied  in  the 
written  contract,  as  it  was  in  the  verbal  arrangement,  that 
the  money  furnished  by  Canfield  and  Hutchinson,  first  as 
capital  and  afterwards  as  a  loan,  should  be  used  in  the  par- 
ticular business  of  Andrews  during  the  three  years ;  and  we 
attach  some  importance  to  this  fact,  not  only  by  way  of  infer- 
ence as  above  stated  as  to  the  true  consideration  of  the 
agreement  to  give  a  share  of  the  profits  to  Canfield  and 
Hutchinson,  but  also  as  bearing  upon  the  point  to  be  spoken 
of  hereafter,  that  the  business  carried  on  by  the  aid  of  these 
funds  was  in  truth  the  business  of  all  these  defendants,  pros- 
ecuted for  their  joint  benefit,  and  as  to  the  time  of  its  dura- 
tion, its  subject  matter,  and  the  amount  of  money  that  should 
be  used  in  it,  moulded  and  controlled  by  the  concurrence  and 
joint  contract  of  them  all. 

The  real  consideration  upon  which  Canfield  and  Hutchinson 
were  to  receive  the  amount  stipulated  to  be  paid  to  them  is 
that  they  were  interested  in  the  business.  Upon  this  basis 
they  were  fairly  entitled  to  a  share  of  the  profits.  Upon  any 
other  basis  the  agreement  giving  them  a  sum  proportioned  to 
profits  is  unnatural  and  unreal.  If  a  party  is  to  receive 
profits  in  consideration  of  furnishing  capital,  he  is  clearly  a 
partner,  and  is  a  partnjer  quoad  third  persons  even  though  it 
shjDiild  be  stipulated  that  the  capital  should  be  regarded  as  a 
loan  and  be  repaid  as  such  by  the  acting  paiiner  with  interest, 
and  although  it  should  be  further  stipulated  that  the  party 
furnishing  capital  should  be  regarded  as  a  mere  creditor  in 
respect  to  the  money  by  him  furnished  and  should  have  no 
interest  in  the  stock  in  trade.  That  is  in  substance  the  rela- 
tion in  which  Canfidd  and  Hutchinson  stand  to  the  business 
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of  Andrews.  They  have  the'  same  interest  in  the  results  of 
the  business,  and  of  the  same  kind,  that  Andrews  himself 
has,  and  the  reason  why  this  interest  in  profits  is  given  tliem, 
is  that  they  under  the  name  of  a  loan  have  furnished  means 
to  carry  on  the  business. 

We  have  already  seen  that  Justice  DeQrey  placed  the  lia- 
bility of  dormant  partners  on  the  ground  that  they  take  part 
of  the  ^fund  on  which  creditors  rely,  and  that  Judge  Story 
placed  the  liability  on  the  ground  that  the  receipt  of  a  share 
of  the  profits  was  evidence  of  an  interest  in  the  business 
itself.  In  certain  late  English  cases,  much  discussed,  the  lia- 
bility is  said  to  arise  from  an  agency  expressed  or  implied  of 
the  ostensible  partner.  The  dormant  partners  are  regarded 
as  principals,  and  the  liability  is  said  to  exist  only  when  such 
element  of  principal  and  agent  is  involved  in  tlie  relation  of 
the  parties  to  each  other. 

In  the  case  under  consideration  the  defendants  are  liable 
under  each  and  all  these  views  of  the  foundation  of  liability. 
There  are  no  circumstances  here  to  oppose  the  conclusion 
derived  from  their  participation  of  profits,  that  they  have  a 
real  interest  in  tlie  business  itself.  The  business  is  one  in 
which  the  defendants  are  all  interested.  The  defendants  are 
all  principals.  Andrews  as  their  agent  is  using  funds  fur- 
nished by  them  all,  in  a  manner  agi-eed  upon  by  them  all,  for 
their  joint  benefit  and  profit. 

The  rule  under  which  we  hold  these  defendants  liable  as 
partners  has  been  much  discussed  and  criticised,  and  has  by 
many  been  regarded  as  harsh  and  unreasonable,  but  as  before 
stated  it  is  the  recognized  rule  of  the  common  law,  and  has 
been  adopted  by  general  consent  as  the  law  of  tliis  state,  and 
recognized  as  sucli  in  the  case  of  Loomia  v.  Marshall.  Our 
statute  of  limited  partnership  is  founded  upon  the  supposed 
existence  of  the  rule.  By  that  statute  funds  may  be  furnished 
for  a  partnership  business,  and  a  limited  liability  incurred  by 
the  special  partner.  But  if  one  may  furnish  funds  to  be  used 
in  a  particular  trade,  and  take  a  note  for  the  money  and 
receive  a  share  of  the  profits  of  the  business  as  a  compensa- 
tion for  the  use  of  the  money,  the  statute  is  superseded. 
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67  the  admitted  exceptions  to  the  general  rule  agents  and 
servantiS  employed  in  a  business  may  participate  in  profits  as 
a  compensation  for  services  without  involving  themselves  in 
the  responsibilities  of  a  partnership.  If  we  should  now 
decide  that  parties  lending  money  to  be  used  in  a  business 
may  also  participate  in  profits  as  a  compensation  for  trouble, 
time  and  expense  in  procuring  the  money  lent,  the  two  excep- 
tions to  the  rule  would  annihilate  the  rule  itself.  By  the 
first  exception  the  party  conducting  a  business  as  its  agent, 
and  by  the  second  the  pai-ty  furnishing  the  capital,  would  be 
exempt  from  liability,  and  thus  there  would  be  no  case  left 
where  parties  could  not  by  the  force  of  words  alone  evade 
the  rule. 

A  business  may  in  general  justly  be  regarded  as  carried  on 
for  the  benefit  of  those  who  participate  in  its  profits,  and  the 
burdens  and  responsibilities  of  such  business  are  in  general 
justly  cast  upon  those  for  whose  benefit  it  is  conducted. 
There  may  be  exceptions,  but  we  are  clear  that  the  case  under 
consideration  justly  falls  within  the  general  rule  and  must  be 
governed  by  it. 

Another  question  was  made  in  the  case,  whether  the  plain- 
tifi^'s  debt  had  not  been  paid  or  extinguished  by  renewal  notes 
received  by  the  plaintiff"  from  Andrews  alone  since  the  termi- 
nation of  the  partnership.  K  a  party  voluntarily  takes  the 
note  of  one  of  several  partners  in  discharge  of  a  copartner* 
ship  debt  the  debt  may  be  discharged,  but  these  renewals 
were  before  tlie  plaintiff  knew  of  the  copartnership,  and  were 
not  expressly  or  by  inference  taken  in  payment  or  discharge* 
The  original  indebtedness  against  the  defendants  therefore 
still  remains,  and  our  advice  to  the  Superior  Court  is  that 
judgment  be  rendered  for  the  plaintiff  against  the  defendants 
for  the  full  amount  found  due  by  the  committee  as  originating 
between  January  8th,  1866,  and  September  1st,  1868. 

In  this  opinion  the  other  judges  concurred 
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Company. 

In  the  case  of  depositaries  for  hire  where  the  goods  are  lost,  the  authorities  are 
not  agreed  as  to  whether  the  burden  of  pnx^  of  negligence  is  on  the  owner  of 
the  goods  or  of  reasonable  care  on  the  depositary.  In  England  it  is  held  that 
the  burden  is  upon  the  owner,  but  the  courts  in  this  country  have  in  some 
cases  held  otherwise. 

The  defendants,  a  railroad  company,  having  transported  for  the  plaintiff  eigh- 
teen bales  of  cotton,  held  the  same  at  their  warehouse  to  be  called  for  by  him, 
but  ultimately  delivered  to  him  but  sixteen.  The  two  other  bales  had  bcSn  in 
some  manner  lost.  In  assumpsit  against  the  defendants  as  warehousemen  for 
the  non -delivery  of  the  two  bales,  the  plaintiff  having  offered  no  proof  of  neg- 
ligence except  what  was  to  be  inferred  from  the  receipt  and  non-delivery  of  the 
bales,  and  the  defendants  not  having  explained  how  the  bales  had  been  lost  or 
in  any  manner  accounted  for  them,  nor  shown  that  they  had  exercised  reason- 
able care  to  prevent  their  loss,  the  court  ruled  that  the  defendants,  to  deliver 
themselves  from  responsibility  for  the  goods,  were  bound  to  prove  either  a  de- 
livery to  the  plaintiff  or  that  they  had  exercised  ordinary  care  in  keeping  them, 

.  and  tliat  under  the  circumstances  the  burden  was  not  on  the  plaintiff  to  show 
the  manner  of  the  defendants'  negligence  by  means  of  which  the  loss  occurred. 
Held  that  this  ruling,  in  the  circumstances  of  the  particular  case,  wiis  correct. 

Assumpsit  against  the  defendants,  in  one  count  as  common 
carriers  and  in  another  as  warehousemen,  for  two  bales  of  cot- 
ton ;  brought  to  the  Superior  Court  in  Middlesex  County,  and 
tried  on  the  general  issue,  with  notice,  closed  to  the  court, 
before  Phelps,  J.  The  following  facts  were  found  by  the 
court. 

On  the  7th  day  of  January,  1869,  the  plaintiff  purchased 
in  New  York  eighteen  bales  of  cotton,  which  were  forwarded 
by  steamer  to  New  Haven,  and  thence  by  the  defendants' 
cars  to  Middletown.  The  whole  number  of  bales  were  re- 
ceived by  the  defendants  on  their  arrival  at  Middletown,  and 
by  them  dei>osited  in  their  buildings  used  as  warehouses, 
according  to  their  custom,  to  be  called  for  by  the  teamsters 
of  the  plaintiff,  who  were  to  be  sent  from  East  Haddam  for 
them.  Each  bale  was  marked  "  H.  Boies,  Middletown,"  and 
each  had  attached  to  it  a  tag  similarly  marked.  Soon  after 
their  arrival  at  Middletown  the  plaintiff  paid  the  defendants 
the  freight  upon  the  entire  quantity. 

The  lot  arrived  in  Middletown  on  or  before  the  9th  of  Jan- 
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uarj,  and  was  on  that  day  all  receipted  for  by  one  Carter,  a 
driver  for  one  Brooks,  who  was  the  teamster  of  the  plaintiflF, 
and  who  by  himself  and  his  drivers  did  all  the  hauling  of  the 
plaintiff's  cotton  from  Middletown  to  East  Haddam. 

A  regulation  of  the  defendants  then  existing  required  of 
teamsters  to  receipt  for  an  entire  lot  of  goods  before  receiving 
any  portion,  and  this  receipt  was  required  and  given  in  pur- 
suance of  that  regulation.  At  the  time  the  receipt  was 
signed  by  Carter,  the  plaintiflF's  cotton  was  in  a  lot  separated 
from  other  goods  in  the  defendants'  warehouse,  and  was 
pointed  out  to  Cai-ter  and  might  easily  have  been  counted  by 
him,  but  in  fact  was  not,  and  whether  there  were  then  less 
than  eighteen  bales  in  the  lot  did  not  appear.  A  part  of  tlie 
lot  was  subsequently  removed  by  the  defendants,  to  make 
room  for  other  goods,  into  their  passenger  depot.  Both 
buildings  were  kept  locked  at  night,  and  the  defendants  also 
kept  a  watchman  about  their  premises. 

Brooks  also  carted  cotton  for  other  persons  than  the  plain- 
tiflF, and  his  practice  was  to  put  on  the  same  load  from  four 
to  six  bales  belonging  to  two  or  more  parties.  All  the  other 
manufacturers  in  East  Haddam  used  a  different  and  better 
grade  of  cotton  than  the  plaintiflF,  and  none  of  them  received 
any  part  of  what  belonged  to  him. 

In  January  and  February,  1869,  on  account  of  the  weak 
condition  of  the  ice,  the  crossing  oi  Connecticut  river  between 
Middletown  and  Portland  was  such  that  teams  could  not  be 
loaded  in  Middletown  and  driven  across,  but  the  drivers  were 
obliged  to  run  the  cotton  over  on  hand  sleds  and  otherwise 
in  small  quantities,  and  place  it  on  their  vehicles  after  it  was 
so  taken  across,  and  sometimes  bales  belonging  to  diflFerent 
parties  were  for  a  week  or  two  in  considerable  numbers  left 
on  the  bank  or  at  other  places  in  Portland  and  by  the  road- 
side between  there  and  East  Haddam,  but  none  of  this  lot 
of  the  plaintiflF's  cotton  was  so  left.  Of  the  eighteen  bales 
composing,  this  lot,  thirteen  were  taken  across  the  river  at 
Portland,  three  at  Goodspeed's  Landing,  and  the  remaining 
two  are  missing. 

During  the  winter  season  the  defendants  carry  from  New 
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Haven  to  Middletown  large  quantities  of  cotton  for  the  differ- 
ent Eap'  Haddam  manufacturers,  and  on  its  arrival  in  Mid- 
dletown store  it  in  their  freight  house  or  other  building  until 
called  for,  without  any  charge  for  handling  or  storage.  Some 
portions  of  it  sometimes  remain  a  month,  as  some  of  this  lot 
did,  and  occasionally  to  the  inconvenience  of  the  defendants, 
and  they  have  sometimes  requested  the  teamsters,  as  they 
did  with  respect  to  a  part  of  this  lot,  to  hasten  its  removal. 

The  plaintiff  first  missed  the  two  bales  on  the  6th  or  8th 
of  February,  1869,  and  immediately  notified  the  defendants' 
employees  in  Middletown,  and  on  the  23d  day  of  February 
wrote  their  agent  whose  special  duty  it  was  to  receive  and 
attend  to  such  notices. 

^  There  was  no  want  of  ordinary  care  on  the  part  of  the 
defendants  or  their  servants  proved  by  the  plaintiff,  except 
what  is  implied  from  the  fact  that  they  received  eighteen 
bales  of  cotton  belonging  to  the  plaintiff,  of  which  the  plain- 
tiff and  his  teamsters  received  but  sixteen  bales. 

Upon  these  facts  the  court  held — 1.  That  the  defendants 
were  not  liable  as  common  carriers  under  the  first  count  in 
the  declaration,  but  were  liable  as  warehousemen  under  the 
second  count.  2.  That  inasmuch  as  the  missing  goods  were  in 
fact  deposited  by  them  in  their  warehouse,  the  defendants,  to 
deliver  tliemsclves  from  responsibility  for  the  goods,  were 
bound  to  prove  either  a  delivery  to  the  plaintiff  or  liis  agent 
or  servant,  or  that  they  had  exercised  ordinary  care  in  keep- 
ing the  goods  after  they  received  the  same ;  and  that  under 
the  circumstances  the  burden  was  not  on  the  plaintiff  to  show 
the  manner  and  particulars  of  the  defendants'  negligence  by 
means  of  which  the  loss  occurred. 

The  court  rendered  judgment  for  the  plaintiff  upon  the 
second  count,  and  the  defendants  brought  the  record  before 
this  court  by  a  motion  in  error. 

Tyler  and  Bacon,  for  the  plaintiffs  in  error. 

1.  The  plaintiff  ought  not  to  have  been  allowed  to  recover 
against  tlie  defendants  as  warehousemen,  because  the  facts, 
as  found  by  the  court,  do  not  disclose  any  negligence  on  their 
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part  in  keeping  the  bales  of  cotton.  On  the  contrary  the 
court  expressly  finds  that  there  was  no  want  of  ordinary  care 
proved  on  the  part  of  the  defendants ;  that  they  kept  their 
buildings  locked  and  a  watclunan  on  guard  at  night.  A 
warehouseman  cannot  be  charged  with  the  loss  of  goods  com- 
mitted to  his  custody,  unless  some  negligence  or  want  of 
ordinary  care  on  his  part  is  shown.  2  Redfield  on  Railways, 
(4th  ed.)  60 ;  Garside  v.  Proprietors  of  Trent  Navigation^  4 
T.  R.,  681 ;  Converse  v.  Norwich  ^  N.  York  Transportation  Co., 
33  Conn.,  166 ;  Thomas  v.  Boston  ^  Providence  R.  R.  Co., 
10  Met.,  472;  Lamb  v.  Western  B.  B.  Co.,  7  Allen,  98 ; 
Story  on  Bailments,  §  444. 

2.  It  is  not  necessary  that  the  defendants  should  prore 
the  manner  in  which  the  goods  were  lost,  but  only  that  they 
had  been  guilty  of  no  negligence  in  keeping  them,  Lichtenr 
hein  t.  Boston  ^  Providence  R.  R,  Co,,  11  Cuah.,  70. 

3.  The  delivery  of  these  eigliteen  bales  of  cotton  to  the 
plaintiff  was  complete,  when  Carter,  the  teamster  of  Brooks, 
signed  the  receipt  for  them.  He  was  the  authorized  agent 
of  the  plaintiff  for  this  purpose.  The  cotton  was  at  that 
time  delivered  to  him,  and  receipted  for  by  him.  The  defend- 
ants, as  the  finding  shows,  kept  the  cotton  to  their  great 
inconvenience,  for  a  month  or  more,  without  any  charge  for 
handling  or  storage,  and  were  accustomed  so  to  do,  and  they 
therefore  delivered  the  cotton  as  they  had  a  riglit  to  do,  to 
prevent  any  liability  attaching  to  them  as  carriers  or  ware- 
housemen for  the  future.  They  were  discharged  from  all 
liability  by  this  delivery.  Lewis  v.  Western  R,  R.  Co,,  11 
Met.,  509 ;  Parsons  v.  Hardy,  14  Wend.,  215. 

4.  The  burden  of  proof  is  upon  the  plaintiff  under  such 
a  declaration  as  that  in  the  present  case,  to  show  that  the 
defendants  have  been  guilty  of  some  want  of  ordinary  care. 
His  declaration  alleges  that  the  defendants  "did  not  take 
due  and  proper  care  of,  or  safely  or  securely  keep,  the  said 
goods  for  the  plaintiff,  but  they,  the  defendants,  so  carelessly 
and  negligently  conducted  themselves  with  respect  to  said 
goods  and  chattels,  and  took  so  little  care  thereof,  that  by  the 
carelessness,  negligence  and  improper  conduct  of  the  defend- 


Digitized  by  VjOOQIC 


276  NEW  HAVEN  AND  MIDDLESEX. 

Boies  V.  Hartford  &  New  Hayen  R.  R.  Ca 

ants  and  their  servants,  the  said  goods  and  chattels  became 
and  were  wholly  lost  to  the  plaintiff."  This  is  a  material 
allegation  of  the  declaration,  the  truth  of  which  the  plaintiff 
is  obliged  to  prove,  and  he  cannot  throw  upon  the  defendants 
the  burden  of  proving  this  allegation  untrue.  Lamb  v.  WeBt- 
em  R.  R,  Co,^  7  Allen,  98 ;  Cass  v.  Boston  ^  Lowell  R,  R. 
Co.,  14  Allen,  448 ;  Park  v.  O'Brien,  23  Conn.,  339. 

Chad  wick,  for  the  defendant  in  error. 

1.  If  this  cotton  was  received  at  Middletown,  and  stored 
for  delivery  in  the  defendants'  warehouse,  they  were  there 
liable  as  keepers  of  goods  for  hire.  Norway  Plains  Co,  v. 
Boston  (f  Providence  R,  R.  Co,,  1  Gray,  263. 

2.  The  burden  of  proof  is  on  the  defendants  to  show  that 
they  exercised  due  and  reasonable  care;  Brown  v.  Watermanj 
10  Gush.,  117 ;  Aldm  v.  Pearson,  3  Gray,  342. 

3.  The  defendants  are  bound  to  show  generally  in  what 
manner  the  goods  were  lost ;  that  is,  to  explain  the  loss,  so 
that  the  court  may  see  whetlier  there  was  or  was  not  due  and 
reasonable  care  exercised.  Lichtenhein  v.  Boston  ^  Provi- 
dence R.  R.  Co.,  11  Gush.,  70. 

Park,  J.  The  defendants  complain  of  the  following  ruling 
of  the  court  below,  "  that  inasmuch  as  the  missing  goods 
were  in  fact  deposited  by  them  in  their  warehouse,  the  de- 
fendants, to  deliver  themselves  from  responsibility  for  the 
goods,  were  bound  to  prove  either  a  delivery  to  tlic  plaintiff 
or  his  agent  or  servant,  or  that  they  had  exercised  ordinary 
care  in  keeping  them  after  they  received  them ;  and  that 
under  the  circumstances  the  burden  was  not  on  the  plaintiff 
to  show  the  manner  and  particulars  of  the  defendants'  negli- 
gence by  means  of  which  the  loss  occurred." 

The  defendants  concede  their  liability  if  they  failed  to 
exercise  reasonable  care  over  the  property  while  it  remained 
in  their  warehouse  awaiting  delivery  to  the  plaintiff  and  the 
property  was  lost  through  the  want  of  such  care ;  but  they 
complain  of  the  rule  that,  governed  the  court  in  arriving  at 
the  conclusion  that  such  care  was  not  exercised. 
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We  do  not  propose  to  lay  down  any  general  rule  governing 
cases  of  this  description,  but  confine  ourselves  paiiicularly 
to  the  case  we  have  in  hand.  The  authorities  are  not  uniform 
in  respect  to  depositaries  for  hire  where  goods  are  lost, 
whether  the  onus  prohandi  of  negligence  is  on  the  plaintiff 
or  of  exculpation  on  the  defendant.  In  England  the  burden 
is  thrown  upon  the  plaintiff,  but  in  some  of  the  American 
cases  the  defendant  is  required  to  exonerate  himself  from 
negligence.  Lichlenhein  v.  The  Boston  ^  Providence  R.  -iJ. 
Cb.,  11  Cush.,  70;  Brown  v.  Waterman^  10  Cush.,  117. 

It  appears  by  the  record  in  this  case  that  the  plaintiff 
proved  to  the  satisfaction  of  the  court  that  the  defendants 
received  at  their  warehouse  eighteen  bales  of  cotton  belong- 
ing to  him  and  failed  to  deliver  to  him  subsequently  more 
than  sixteen  of  the  eighteen  bales.  Tlie  defendants  did  not 
show  that  the  missing  goods  had  been  lost,  neither  did  they 
give  any  explanation  of  what  had  become  of  tliem ;  nor  that 
they  exercised  reasonable  care  to  prevent  their  loss. 

Under  such  circumstances  we  think  the  court  did  right  in 
holding  that  "  the  burden  was  not  on  tlie  plaintiff  to  show 
the  manner  and  particulars  of  the  defendants'  negligence  by 
means  of  which  the  loss  occurred." 

The  court  no  doubt  was  satisfied  from  all  the  facts  and  cir- 
cumstances of  the  case  that  it  was  difficult  for  tlic  plaintiff 
to  prove  particular  acts  of  negligence,  but  if  the  defendants 
exercised  reasonable  care  over  the  property  to  prevent  its 
loss,  they  could  easily  show  the  fact,  and  having  failed  to 
prove  it  the  court  regarded  the  circumstance  as  an  implied 
admission  that  they  did  not  exercise  such  care ;  which,  con- 
sidered in  connection  with  the  other  facts  of  the  case,  satisfied 
the  court  that  such  care  was  not  exercised. 

We  think  the  defendants  were  bound  to  account  ft>r  the 
missing  bales,  or  show  themselves  not  chargeable  with  negli- 
gence, under  the  circumstances  proved  by  the  plaintiff;  and 
having  failed  so  to  do,  judgment  very  properly  was  rendered 
against  them,  Lichtenhein  v.  Boston  ^  Providence  R,  R,  Oo.^ 
and  Brown  v.  Waiermanj  supra;  2  Kent's  Com.,  (4th  ed.) 
687  ;  Logan  v.  Mathews^  6  Penn.  S.  R.,  417.     The  missing 
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goods  were  bulky,  and  could  not  have  been  removed  without 
difl&culty,  and  consequently  not  without  the  knowledge  of  the 
defendants.     The  very  fact  that  they  were  missing,  was  strong 
evidence  of  negligence  under  the  circumstances. 
There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


Holmes,  Booth  &  Hatdens  vs.  The  Holmes,  Booth  &  At- 
wood Manufacturing  Company. 

Where  the  name  of  a  manafactaring  corporation  designates  the  origin  and  own- 
ership of  goods  manufactured  by  it,  it  will  be  protected  in  the  use  of  its  name 
to  the  some  extent  and  npon  the  same  principle  that  individuals  will  be  pro- 
tected in  the  use  of  trade  marks. 

Corporations  in  the  exercise  of  discretionary  powers  conferred  by  statute,  must 
so  exercise  them  as  not  to  infringe  upon  the  established  legal  rights  of  others. 

Where  a  corporation,  with  the  consent  of  its  principal  stockliolders,  has  embodied 
their  names  in  the  corporate  name,  the  right  to  use  the  name  so  adopted  will 
continue  during  the  existence  of  the  corporation. 

A  rival  company,  subsequently  formed,  and  embracing  such  stockholders,  will 
have  no  right  so  to  use  the  names  of  such  stockholders  as  to  mislead  those 
dealing  with  them  into  the  belief  that  the  two  companies  are  the  same. 

The  ground  on  which  courts  of  equity  afford  relief  in  cases  of  infringement  upon 
the  rights  of  property  in  trade  marks,  is  the  injury  to  the  f)arty  aggrieved  and 
the  imposition  upon  the  public.  These  consequences  do  not  necessarily  depend 
upon  the  question  whether  there  is  actually  any  fraud  or  evil  intent.  The  quo 
animoj  therefore,  would  seem  to  be  an  immaterial  inquiry. 

Where  the  probable  and  ordinary  consequences  of  a  man's  acts  will  be  to  benefit 
himself  to  the  injury  of  another,  his  intention  to  produce  that  result  may  be 
legitimately  inferred. 

A  joint  stock  company  took  its  name  from  the  names  of  four  of  its  principal 
stockholders,  thereby  indicating  a  partnership  rather  than  a  cx)ri  oration.  Sub- 
sequently an  act  was  passed  requiring  the  names  of  such  corporations  to  begin 
with  the  word  "  The"  and  end  with  the  word  "  Company"  ;  but  nothing  in  the 
act  required  a  change  in  the  names  of  existing  corporations.  The  retention 
of  such  name  after  the  passage  of  the  act  is  not  such  a  misrcpresentation  as 
will  render  it  inequitable  for  a  court  of  equity  to  protect  the  corporation  in 
the  use  of  its  name  against  infringement  by  a  rival  company. 
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After  a  period  of  more  than  fifteen  years,  the  persons  whose  names  appear  in  the 
corporate  name,  ceased  their  connection  with  the  corporation.  The  retention 
of  the  name  subsequently,  held  not  to  import  a  representation  that  the  corpo- 
ration still  had  the  benefit  of  the  skill  and  experience  of  the  persons  named. 

Bill  in  equity  for  an  injunction  against  the  use  of  a  name 
by  the  respondents,  both  parties  being  joint  stock  corpora- 
tions ;  brought  to  the  Superior  Court  in  New  Haven  County. 
The  court  found  tlie  following  facts. 

The  petitioners  were  organized  under  the  joint  stock  laws 
of  this  state,  by  the  name  of  *'  Holmes,  Booth  &  Haydens,"  in 
the  year  1853,  for  the  purpose  of  manufacturing  and  dealing 
in  brass  and  other  metal  goods. 

Israel  Holmes,  John  C.  Booth,  Henry  H.  Hayden,  and 
James  A.  Hayden,  were  among  the  original  stockholders  in 
the  corporation,  and  the  corporate  title  thereof  was  made  up 
of  their  several  names.  Henry  Hotchkiss  was  the  only  other 
original  stockholder. 

Tlie  petitioners  have  successfully  carried  on  the  business 
above  named  since  their  organization.  They  have  a  rolling 
mill  and  manufactory  at  Waterbury,  and  stores  for  the  sale 
of  their  manufactured  goods  at  No.  49  Chambers  street.  New 
York  city,  and  at  No.  17  Federal  street,  in  the  city  of  Boston, 
and  have  had  traveling  salesmen  in  all  parts  of  the  United 
States ;  and  their  corporate  name  has  acquired  a  valuable 
reputation  in  the  public  markets  of  the  country. 

On  the  first  day  of  January,  1869,  and  at  the  time  the  suit 
was  brought,  the  capital  stock  of  the  petitioners  consisted  of 
sixteen  thousand  shares,  distributed  among  fifty-one  stock- 
holders ;  and  the  petitioners  then  had  at  Waterbury  a  mill 
for  the  making,  principally,  of  sheet  metals,  wire  and  tubing, 
and  a  manufactory  for  the  making  of  other  metallic  goods, 
of  which  lamp-burners  constituted  a  principal  part.  These 
lamp-bxu-ners  were  made  according  to  certain  patents  of  Lewis 
J.  Atwood,  and  were  known  in  the  market  as  the  "  comet 
burner." 

At  the  annual  meeting  of  the  corporation  in  January,  1868, 
Israel  Holmes,  John  C.  Booth,  Henry  H.  Hayden,  James  A. 
Hayden,  Gordon  W.  Burnham,  Benjamin  F.  Adams,  Lewis 
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J.  Atwood,  Samuel  A.  Chapman,  and  Alexander  S.  Chase, 
were  chosen  directors  of  the  corporation,  and  so  continued  to 
be  until  the  annual  meeting  in  January,  1869.  Israel  Holmes 
was  chosen  president,  and  held  the  office  until  December, 
1868,  when  he  resigned.  John  C.  Booth  was  chosen  secre- 
tary, and  held  that  office  until  April,  1868,  when  he  resigned. 
Lewis  J.  Atwood  was  in  the  sendee  of  the  corporation,  as 
superintendent  of  the  lamp-burner  department ;  Benjamin  F. 
Adams  had  the  charge  of  their  Boston  store. 

Sometime  in  December,  1868,  after  preliminary  conferences 
for  the  purpose  held  during  the  two  or  three  previous  months, 
Israel  Holmes,  John  C.  Booth,  Lewis  J.  Atwood,  and  Benja- 
min F.  Adams,  with  Henry  L.  Coe,  who  was  a  traveling  sales- 
man for  the  petitioners  from  their  New  York  store,  George 
W.  Welton,  who  was  the  superintendent  of  tlieir  rolling-mill, 
Burr  Tucker,  and  David  S.  Flume,  who  was  president  of  tlie 
Thomas  Manufacturing  Company,  a  joint  stock  corporation 
engaged  in  the  brass  and  other  metal  manufacture  at  Thom- 
aston  in  the  town  of  Plymouth,  definitely  determined  to  or- 
ganize a  new  corporation,  under  the  joint  stock  laws  of  this 
state,  for  the  purpose  of  carrying  on  the  same  kind  of  busi- 
ness as  that  carried  on  by  the  petitioners. 

These  conferences  and  this  determination  were  confidential 
among  these  parties,  and  their  purpose  was  not  disclosed  to 
the  other  directors  or  stockholders  of  the  corporation  of 
Holmes,  Booth  &  Haydens,  until  the  publication  of  the 
articles  of  the  new  coi'poration  on  the  9th  of  February,  1869. 
Pursuant  to  this  determination  the  respondent  corporation 
was  organized  by  articles  dated  January,  1869,  under  the  cor- 
porate name  of  "  The  Holmes,  Booth  &  Atwood  Manufactur- 
ing Company.' 

Israel  Holmes  has  been  engaged  in  the  manufacture  of 
brass  during  the  last  forty-five  years,  and  his  skill  in  that 
business  is  widely  and  favorably  known.  John  C.  Booth  has 
been  engaged  in  the  manufacture  of  brass  during  the  last 
thirty  years,  and  has  a  good  business  reputation. 
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The  shares  of  stock  in  the  respondent  corporation  were 
subscribed  for  as  follows : — 

Israel  Holmes,  800  shares. 

John  C.  Booth,  3200      " 

Lewis  J.  Atwood,  2000      " 

Benjamin  P.  Adams,  800      " 

Henry  L.  Coe,  800      " 

George  W.  Welton,  800      " 

David  S.  Plume,  2000      " 

Burr  Tucker,  1600      « 

The  corporation  was  located  afWaterbury.  All  the  above 
named  stockholders  were  chosen  directors;  Israel  Holmes 
was  chosen  president,  and  John  C.  Booth  was  secretary.  All 
the  capital  stock  has  been  paid  in. 

Soon  after  its  organization  the  respondent  corporation 
bought  out  the  entire  property,  (taking  a  transfer  of  the  cap- 
ital stock,)  of  the  Thomas  Manufacturing  Company,  before 
mentioned,  and  has  ever  since  had  at  Thomaston  a  mill  for 
the  making  principally  of  sheet  metal,  wire  and  tubing,  and 
in  the  summer  of  1869  erected  at  Waterbury  a  factory  for 
the  manufacture  of  lamp-bumcrs  and  other  metallic  goods. 
It  established  a  store  at  No.  80,  Chambers  street,  in  New  York 
City,  and  leased  a  store  at  No.  20,  Federal  street,  in  Boston, 
for  five  years  from  May  1st,  1870,  occupying  in  tlie  mean  time 
a  store  in  Milk  street,  in  the  last  named  city,  and  it  employed 
traveling  agents  in  all  parts  of  the  United  States.  It  has 
carried  on,  and  now  is  carrying  on,  the  same  kind  of  business 
as  that  carried  on  by  the  old  company,  and  in  the  same  mar- 
kets. 

By  reason  of  the  similarity  of  the  name3  of  the  two  com- 
panies confusion  has  resulted  in  their  correspondence,  and 
letters  of  important  and  confidential  character,  intended  for 
one  company,  have,  in  consequence  either  *of  mistake  in  the 
address  on  the  part  of  the  writer,  or  of  delivery  on  the  part 
of  the  post  office,  been  received  and  read  by  the  other.  Mis- 
carriage of  goods  has  also,  to  some  extent,  for  the  same  rea- 
son occurred.  And  by  reason  of  this  similarity  dealers  in 
the  market  are  likely  to  be  confused  and  misled  into  the 
belief  that  the  companies  are  the  same. 
Vol.  xxxvn. — 36 


Digitized  by  VjOOQIC 


282  NEW  HAVEN  AND  MIDDLESEX. 

Holmes,  Booth  &  Hardens  v.  Holmes,  Booth  &  Atwood  Manf.  Co. 

Tlie  respondents  have  used  and  are  using  the  name  of 
"  Holmes,  Booth  &  Atwood,"  in  stamping  and  otherwise  des^ 
ignating  some  of  the  silver-plated  ware  sold  by  them ;  and 
this  abbreviated  form  of  the  respondents'  corporate  name  is 
used  to  a  certain  extent  by  those  who  transact  business  with 
them,  and  by  the  public. 

The  stockholders  in  the  respondent  corporation,  who  were 
stockholders  in  "  Holmes,  Booth  &  Haydens,"  held  stock  in 
the  latter  corporation,  on  the  9th  day  of  February,  1869,  as 
follQ^^ 

Dimes,  one  share. 

John  C.  I^Mlii^  seventy-two  shares.    - 

Lewis  J.  Atwood7^"*'**'"-Oben  shares. 

Henry  L.  Coe,  e!^Jity  shares. 

Benjamin  P.  Adams,        forty-e%ht  shares. 

Burr  Tucker,  one  hundreii  and  twenty  shares. 

And  they  had  held  the  same  amounts  durhnc  the  previous 
year,  except  that  John  C.  Booth  had  sold  fouH^n  hundred 
and  eight  shares  since  August  1st,  1868,  and  ^^Lewis  J.  At- 
wood had  sold  one  hundred  and  ninety  shares  (during  the 
month  of  January,  1869.  Israel  Holmes  had  cease^  to  be  a 
stockholder  smce  the  winter  of  1866,  except  to  the  jextent  of 
one  share  transferred  to  him  to  enable  him  to  hold  Joie  oflSce 
of  president.  ' 

Upon  these  facts  the  case  was  reserved  for  the  i^vice  of 

this  coiui;.  \ 

\ 

C.  R.  IngersoUy  and  0.  F.  Blake  of  New  York,  for  ^he  pe- 
titioners. 

1.    It  is  well  settled  that  the  law  will  protect  the  reputa- 
tion which  a  man  has  acquired  in  the  manufacture  and  sale  J 
of  goods.     Any  name,  symbol,  figure,  letter,  form  or  device*^ 
which  a  manufacturer  or  merchant  adopts  to  distinguish  h^  \g 
goods  from  those  manufactured  by  others,  is  recognized  h^  j 
the  law  as  his  trade  mark,  to  which  he  is  entitled  as  he  is  to^ 
his  other  property.    In  protecting  trade  marks  the  law  looks  ^* 
also  to  the  interests  of  the  public,  and  seeks  to  guard  them  / 
from  being  misled  into  the  purchase  of  goods  other  than  they    \ 

\ 
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had  intended  to  purchase.  Singleton  v.  Bolton^  3  Doug.,  293; 
Crawihaw  v.  Thompson^  4  Man.  &  Grang.,  386 ;  Bradley  v. 
Nor  ton  J  33  Conn.,  157  ;  Boardman  v.  Meriden  Britannia  Oo.^ 
35  Conn.,  402  ;  Upton  on  Trade  Marks,  102. 

2.  The  ordinary  cases  of  trade  marks  are  where  the  de- 
fendant has  imitated,  either  the  name  given  by  the  plaintiflF 
to  his  wareSy  or  the  label,  ticket  or  mark  by  which  he  has 
designated  them.  Thus  in  EdeUten  v.  EdeUten^  1  DeGex,  M. 
A  G.,  185,  (/S.  C.y  27  Jur.,  479,)  the  trade  mark  patented 
was  a  crown  and  anchor.  In  RodgerB  v.  Nbwilly  5  Man. 
Grang.  &  Scott,  109,  the  trade  mark  was  "V.  R.,  J.  Rodgers 
&  Sons."  In  Gout  v.  Alephglu^  7  Am.  Jurist.,  27,  (6  Beav. 
69,)  the  court  enjoined  the  use  of  the  word  Pessendede.  In 
Seixo  V.  Provezende^  Law  Reps.,  1  t/ha.  App.,  192,  the  word 
"  Seixo"  was  protected.  In  Braham  v.  Bustard ^  9  Law  Times, 
N.  S.,  199,  the  word  "  Excelsior"  was  protected. 

3.  Another  large  class  of  cases  is  where  the  court  has 
protected  th«  name  under  which  the  plaintiff's  business  is 
carried  on.  For  instance,  the  court  enjoined  a  band  of  sing- 
ers from  calling  themselves"  Christy's  Minstrels  ;"  Christy  v. 
Murphy y  12  How.  Pr.  R.,  77.  The  name  of  the  Irving  Rouses 
an  hotel,  was  protected.  Howard  v.  Henriques.y  3  Sandf. 
Sup.  Ct.  R.,  725.  See  Stern  v.  Carian,  13  Law  Reporter,  360 ; 
Howe  V.  Searing^  19  How.  Pr.  R.,  14.  In  Knott  v.  Morgan^ 
2  Keen,  213,  the  court  enjoined  the  defendants  from  calling 
themselves  the  "  Conveyance  Co,^^  as  infringing  the  trade 
name  "  London  Conveyance  Co.^*  In  Clement  v.  Maddiek^  23 
Jur.,  592,  (22  Law  Rep.,  428,)  the  plaintiff  published  a 
weekly  paper  called  "  BeWs  Life  in  London  ;"  the  defendant 
called  his  paper  the  "  Penny  BelVs  Life^^  and  the  court  en- 
joined the  use  of  the  words  "  BelVs  Life,^^  See  also  Prowett 
V.  Mortimer,  19  Law  Reporter,  222.  The  latest  case  is  that 
oi  Lee  Y.  Haley yhskw  Reps.,  5  Cha.  App.,  161,  where  the 
Guinea  Coal  Co.  obtained  an  injunction  against  the  use  by 
the  defendants  of  the  name  of  the  "  Pall  Mall  Cruinea  Coal 
Co.^^  In  this  case  the  place  of  business  of  the  plaintiff's 
company  had  been  in  Pall  Mill. 

4.  Tliis  principle  of  protecting  a  name  under  whicli.a  busi- 
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ness  is  carried  on,  has  been  carried  so  far  that  an  injunction 
has  been  granted  restraining  the  defendants  from  using  their 
own  names  in  such  way  as  to  mislead  the  public.  In  Crofi 
V.  Bay^  7  Beav.,  84,  the  plaintiflFs'  firm  name  was  Day  &  Mar- 
tin\  and  the  defendants,  Martin,  a  nephew  of  the  plaintiflF 
Martin,  and  another  Day,  called  themselves  Day  ^  Martin, 
and  embarked  in  the  same  business  as  the  plaintiff,  in  the 
same  street,  tlie  Strand,  but  at  a  different  number  from  the 
place  of  the  plaintiffs.  An  injunction  was  granted.  See 
SykeB  V.  Sykes,  3  Barn.  &  Cress.,  541 ;  Bodgers  v.  NowiU,  5 
Man.  Grang.  &  Scott,  110 ;  Dent  v.  Turpin^  25  Jurist,  674. 
Even  in  a  partnership,  the  firm  name,  or  a  trade  mark  repre- 
senting the  firm  name,  cannot  be  taken  by  a  retiring  partner. 
Rail  V.  Barrows^  27  Jur.,  468 ;  S,  C,  28  Jur.,  65 ;  Burry  v. 
Bedford,  27  Jur.,  956 ;  S.  (7.,  28  Jur.,  502 ;  Charlton  v. 
Douglass,  5  Jur.  N.  S.,  956 ;  S.  C,  22  Law  Reporter,  172  ; 
Lewis  V.  Langdon,  7  Sim.,  421^ 

5.  The  case  before  us  differs  from  those  tinder  the  last 
head,  in  this,  that  the  defendants  here,  while  they  confessedly 
use  two-thirds  of  our  corporate  name,  cannot  claim  that  it  is 
in  any  way  tlieir  own.  Persons  dealing  with  Holmes,  Booth 
&  Atwood,  do  not  deal  with  or  expect  to  deal  with  Mr.  Holmes 
or  Mr.  Booth  ;  but  with  an  artificial  person,  in  which  those 
gentlemen  or  any  others  may  have  an  interest  to-day  and  none 
to-morrow. 

6.  It  is  not  necessary,  in  order  to  obtain  an  injunction, 
that  the  name  should  be  exactly  copied.  It  is  sufficient  if 
the  resemblance  be  such  as  may  deceive  the  unwary.  Tlie 
law  is  well  stated  in  Seixo  v.  Provezende,  oiipra :  "  What  de- 
gree of  resemblance  is  necessary,  from  the  nature  of  things 
is  a  matter  incapable  of  definition  a  priori.  All  that  a  court 
of  justice  can  do  is  to  say  that  no  trade  can  adopt  a  trade 
mark  so  resembling  that  of  a  rival  that  ordinary  purchasers 
purchasing  with  ordinary  caution  are  likely  to  be  misled.  It 
would  be  a  mistake  to  suppose  that  the  resemblance  must  be 
such  as  would  deceive  persons  who  should  see  the  two  marks 
placed  side  by  side.  The  rule,  so  restricted,  would  be  of  no 
practical  use."  And  see  Walton  v.  Crowley,  3  Blatchf.,  440. 
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7.  It  is  not  necessary  that  we  should  show  any  evil  intent 
or  direct  malice  in  the  defendants.  Millington  v.  Fox^  3 
Mylne  &  Craig,  338  ;  Cartier  v.  Carlisle,  31  Beav.,  292  ;  Davis 
V.  Kendall,  2  R.  Isl.,  566  ;  Upton  on  Trade  Marks,  204 ;  Fil- 
Ly  V.  Fasseity  17  Am.  Law  Reg.,  402 ;  1  Story  Eq.  Jur., 
§§  186-189 ;  Story  v.  Norwich  ^  Worcester  JR.  R.  Co., 24  Conn., 
94 ;  Callender  v.  Colegrove,  17  Conn.,  1 ;  Lavette  v.  Sage,  29 
Conn.,  577.  The  court  has  found  that  certain  mischiefs  have 
resulted  to  the  plaintiflFs  from  the  conduct  of  the  defendants, 
and  they  will  assume  that  these  results  were  intended. 

J.  S.  Beach  and  H.  B.  Harrison,  for  the  respondents. 

First,  The  questions  arishig  upon  this  record,  though 
novel  and  important,  are  few  and.  simple.  We  may  better 
appreciate  how  nan*ow  the  real  issue  is,  by  first  considering 
and  excluding  what  is  not  in  issue. 

1.  The  question  is  not  whether  Richard  Roe  and  John 
Doe,  commencing  business  with  or  without  associates,  either 
under  a  general  partnership,  or  a  special  partnership,  or  under 
the  joint  stock  act,  have,  as  against  the  corporation  of  Ilohnos, 
Booth  &  Haydens,  the  right  to  adopt  the  individual  names  of 
Israel  Holmes,  or  of  John  C.  Booth,  or  of  either  of  them,  as 
any  part  of  their  partnership  or  corporate  title.  We  concede 
that  if  a  trading  firm  or  corporation  has  selected  for  its  title 
any  words  in  which,  when  so  selected  and  used,  they  can 
acquire  exclusive  property  as  applied  to  their  business,  and 
another  trading  firm  or  corporation  selects  those  same  words 
as  the  name  or  title  under  which  they  propose  to  engage  in 
the  same  business,  the  inference  is  irresistible  that  they  are 
seeking  to  appropriate  what  does  not  belong  to  them ;  or  if 
the  coincidence  is  accidental,  yet  they  are  in  fact  appropriat- 
ing what  does  not  belong  to  them,  and  a  court  of  equity  prop- 
erly interferes  to  protect  the  exclusive  rights  of  the  injured 
party.  We  have  therefore  no  controversy  with  the  plaintiffs 
upon  the  proposition  of  law  as  embraced  in,  or  as  to  its  appli- 
cation as  illustrated  by,  the  cases  they  cite,  such  as  Clement 
v.  Maddick,  23  Jurist,  502,  Howard  v.  Henriques,  3  Sandf. 
Sup.  Ct.,  726,  Davis  v.  Kendall,  2  R.  Isl.,  5G6,  Lee  v.  Haley, 
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Law  Reps.,  5  Ch.  App.,  161,  and  others  of  the  same  class. 
We  are  at  issue  with  them  upon  the  question  whether  the 
plaintiff  corporation  did  in  fact,  or  could  in  law  or  equity, 
acquire  in  the  words  they  selected,  as  part  of  their  corporate 
title,  such  exclusive  rights  as  to  prevent  their  future  use  by 
any  person  or  firm  or  corporation  in  connection  with  the  man- 
ufacture of  brass. 

2.  The  question  is  not  whether  Israel  Holmes  and  John 
G.  Booth,  and  those  associating  with  them  for  business  pur- 
poses, either  under  a  general  or  limited  partnership,  or  under 
the  joint  stock  act,  may  fraudulently  or  under  the  cover  of  a 
technical  and  legal  right,  use  those  names  as  part  of  their 
partnership  or  corporate  title  for  the  purpose  of  appropriating 
a  value  which  is  in  fact  extrinsic  of  those  names  and  belongs 
to  another  trading  firm  or  corporation.  If  this  was  the  ques- 
tion, then  another  class  of  authorities  cited  by  the  plaintiff 
would  be  applicable.  They  cite  Upton  on  Trade  Marks,  102, 
to  the  proposition,  that  "  tlie  simplest  case  of  a  trade  mark^ 
fulfilling  the  condition  of  the  law  and  thereby  enabling  him 
who  adepts  it  to  protection  in  its  exclusive  use,  is  the  name 
and  address  of  the  manufacturer."  The  qualification  con- 
tained in  the  words,  "  and  addressy^^  is  important,  for  no  man 
can  acquire  such  exclusive  rights  even  in  his  own  name,  iso- 
lated from  any  locality,  or  from  some  distinguishing  sign  or 
symbol,  as  to  enable  him  to  prevent  another  legitimate  owner 
of  the  same  name  from  entering  into  fair  and  open  competi- 
tion with  him.  No  court  has  ever  yet  held  that  because  one 
man  doing  business  under  his  birth-right  name,  is  annoyed  or 
injured  by  another  person  of  the  same  or  similar  name,  con- 
ducting a  competing  business  under  his  birth-right  name,  the 
former  could  enjoin  the  latter  against  a  continuance  of  his 
business.  Burgess  v.  Burgess ^  17  Eng.  Law  &  Eq.,  257  ;  Fa- 
ber  V.  Faler,  49  Barb.,  357 ;  Comstock  v..  WhUcy  10  Abbott 
Pr.  R.,  264,  note ;  Croft  v.  Day,  7  Beav.,  90. 

Second,     The  real  issue  is  this : — 

Is  it  unlawful  for  Israel  Holmes  and  John  C.  Booth,  and 
their  associates,  uniting  their  capital  for  conducting  the  busi- 
ness of  manufacturing  brass,  under  the  joint  stock  laws  of 


Digitized  by  VjOOQIC 


SEPTEMBER  TERM,  1870.  287 

Holmes,  Booth  &  Uaydens  v.  Holmes,  Booth  &  Atwood  Manf.  Co. 

this  state,  to  avail  themselves  of  the  inherent  value  belonging 
to  those  names  in  connection  with  that  business,  by  making 
such  use  thereof  in  their  corporate  title  as  is  reasonably  re- 
quisite to  inform  the  trading  community  that  the  skill  of  Israel 
Holmes,  and  the  reputation  of  John  0.  Booth,  are  involved  in 
and  a  part  of  the  business  they  are  conducting  ?  The  plain- 
tiffs insist  that  it  is  unlawful,  because, "  by  reason  of  the  shni- 
larity  of  the  names  of  the  two  companies  confusion  has 
resulted  in  their  correspondence,  and  letters  of  important  and 
confidential  character,  intended  for  one  company,  have  in 
consequence  either  of  mistake  in  the  address  on  the  part  of 
the  writer,  or  of  delivery  on  the  part  of  the  post  office,  been 
received  and  read  by  the  other;  miscarriage  of  goods  has  also 
to  some  extent  for  the  same  reason  occurred,  and  by  reason 
of  this  similarity  dealers  in  the  market  are  likely  to  be  con- 
fused and  misled  into  the  belief  that  the  two  companies  are 
the  same."     In  reply  to  this  claim,  we  say, 

1.  That  whatever  similarity  exists,  originates  in  the  use 
of  the  names  of  Holmes  and  of  Booth.  There  is  no  pretense 
of  similarity  between  the  remaining  single  word  of  the  plain- 
tiffs' corporate  title,  and  the  remaining  four  words  of  the 
defendants'  corporate  title.  Obviously,  therefore,  the  defend- 
ants' corporate  title  was  not  assumed  for  the  purpose  of  adopt- 
ing a  name  similar  to  the  plaintiffs'  corporate  title.  The 
similarity  is  the  necessary  incident  of  the  use  of  those  names, 
and  the  plaintiffs  admit  that  such  dissimilarity  as  they  ask 
for  can  be  ensured  only  by  expunging  those  names  from  the 
defendants'  corporate  title.  Again,  therefore,  it  is  obvious 
that  if  the  defendant  corporation  have  the  right  to  use  these 
names  in  any  way  or  form,  as  part  of  their  corporate  title, 
the  use  they  now  make  of  them  is  reasonable  and  proper  for 
the  legitimate  purpose  of  informing  the  trading  community 
that  the  skill  and  reputation  of  Messrs.  Holmes  and  Booth 
are  involved  in  the  business  they  are  organized  to  conduct. 

2.  A  trading  corporation,  by  assuming  as  part  of  its  cor- 
porate title  the  name  of  an  individual  who  has  a  valuable 
reputation  in  that  branch  of  business  which  it  is  organized  to 
conduct,  docs  not  so  absorb  the  right  of  that  individual  to  the 
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future  use  of  his  name  as  to  acquire  the  power  thereafter  to 
debar  him  from  deriving  any  bene6t  from  his  business  reputa- 
tion through  the  use  of  that  name  in  any  commercial  enter- 
prise with  which -he  may  become  connected.  If  "Holmes, 
Booth  and  Haydens"  had  been,  as  .their  title  primd  facie  indi- 
cates, a  commercial  copartnership,  the  right  of  Holmes  and 
Booth  upon  their  retirement  from  that  firm,  to  carry  on  a 
similar  business  in  their  own  "name,  or  to  authorize  the  use 
of  their  names  in  any  commercial  enterprise  with  which  they 
might  become  connected,  could  not  be  disputed,  whether  such 
new  enterprise  assumed  the  form  of  a  copartnership  or  of  a 
corporation.  And  if  the  members  of "  The  Holmes,  Booth 
&  Atwood  Manufacturing  Company"  had  organized  in  the 
form  of  a  commercial  copartnership,  instead  of  in  the  form 
of  a  joint  stock  corporation,  it  must  also  be  conceded  that 
their  legal  and  equitable  right  to  conduct  their  business  under 
that  style  and  name  would  be  beyond  controversy,  even  though 
the  plaintiffs  thereby  sustained  all  the  grievances  alleged  in 
their  bill.  Again,  if  both  these  companies  had  been  organized 
in  the  form  of  commercial  partnerships  instead  of  in  the  form 
of  joint  stock  corpoitttions,  it  would  be  the  undoubted  rigljt 
of  Messrs.  Holmes  and  Booth,  or  those  with  whom  they  had 
formed  their  new  association,  to  enjoin  their  former  copartners 
against  holding  out  to  the  world  that  they  retain  the  advan- 
tages incident  to  the  continued  use  of  those  names  as  pai-t  of 
their  trading  title. 

3.  fiut  the  plaintiflFs  insist  that  the  individual  rights  of 
Holmes  and  Booth  are  not  involved  in  this  controversy; 
that  the  contest  is  between  two  corporations,  having  no  rights 
except  those  conferred  by  tlie  law  of  their  organization ;  and 
therefore  they  claim  that  whatever  may  be  i\\Q  individual 
rights  of  Holmes  and  Booth,  this  artificial  entity  (the  defend- 
ant corporation)  has  no  more  right  to  take  any  part  of  their 
name,  under  which  to  transact  business,  than  has  Richard 
Roe  or  Jolm  Doe.  If  the  controversy  involved  any  legal 
right  of  either  corporation  derived  from  the  power  which 
created  it,  as  to  maintain  suits  in  its  own  name  irrespective 
of  any  legal  disability  of  its  individual  stockholders,  this 
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claim  would  have  great  force.  But  the  controversy  in  this 
case  has  no  reference  to  any  rights  which  either  corporation 
derived  from  the  law  of  its  organization.  It  originates  in  the 
attempt  of  the  plaintiff  corporation  to  grasp  and  hold  that 
which  the  creative  power  never  gave  them.  Under  the  au- 
thority to  take  any  name^  they  appropriated  a  name  over  which 
the  law  of  their  creation  did  not  and  could  not  give  them  ex- 
clusive control.  Others  continued  to  hold  property  in  those 
names.  That  property  is  of  value.  Neither  corporation  can 
make  out  an  exclusive  legal  right  to  it,  and  it  is  as  to  their 
respective  equitable  rights  to  its  use,  and  especially  as  to  the 
equitable  right  of  the  plaintiflF  corporation  to  its  exclusive 
use  as  against  the  defendant  corporation,  that  we  are  in  cour 
troversy. 

4.  The  equitable  rights  of  these  two  trading  associations^ 
are  not  so  obliterated  by  the  mere  form  in  which  they  have 
respectively  associated,  as  to  compel  the  association  with 
which  Messrs.  Holmes  and  Booth  are  in  fact  connected,  to 
conceal  that  truth,  to  the  single  end  that  the  other  association 
may  enjoy  the  exclusive  right  of  proclaiming  the  falsehood 
that  it  retains  the  benefit  of  their  skill  and  reputation.  The 
technical  rules  of  law  which  in  former  times  were  applied  to 
trading  corporations  as  an  individuality,  distinct  and  apai't 
from  its  individual  members,  have  yielded  to  the  pressure  of 
the  frequent  inequity  of  such  application.  In  the  language 
of  Chief  Justice  Hinman,  "joint  stock  corporations  in  mod- 
ern times  are  nothing  but  commercial  partnerships,  which 
have  taken  the  form  of  corporations  for  the  greater  facility 
of  transacting  business,  and  to  prevent  the  dissolution  of  the 
concern  by  those  numerous  events  which  are  so  liable  to  work 
a  dissolution  in  a  partnership  composed  of  a  great  number 
of  individuals."  Pratt  v.  Pfatt,  Read  ^  Co.,  33  Conn.,  452. 
See  also  Wood  v.  Hartford  Fire  Ins.  Co.,  13  Conn.,  211 ;  Sear$ 
V.  HotchkisB,  25  Conn.,  178;  Marshall  v.  Baltimore  ^  Ohio 
B.  B.  Co.,  16  Howard,  327. 

5.  When  the  commercial  partnership  of  "  Holmes,  Booth 
&  Haydens,"  assuming  for  the  greater  facility  of  transacting 
business  tlie  form  of  a  joint  stock  corporation,  took  their 
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present  title,  they  chose  it  for  the  same  legitimate  purpose 
tliat  the  defendant  corporation  chose  their  title,  to  indicate 
that  their  business  had  the  benefit  of  the  skill  and  experience 
of  Mr.  Holmes  and  of  Mr.  Booth.  When  trading  corporations 
elect  such  names  for  such  purposes,  they  take  them  subject  to 
the  individual  rights  of  those  to  whom  the  names  belong.  It 
is  a  legitimate  exercise  of  that  right  for  those  individuals  to 
l)CCome  members  of  another  commercial  partnership,  assum- 
ing for  like  reasons  the  same  form  of  a  joint  stock  coipora- 
tion,  and  to  confer  upon  it  for  the  mutual  advantage  of  its 
members  authority  to  make  such  reasonable  use  of  tlieir  indi- 
vidual names  as  will  indicate  that  their  skill  and  experience 
ai-e  now  in  the  service  of  the  new  company.  Tlie  old  com- 
pany by  reason  of  its  corporate  organization  retains  the  legal 
right  to  the  use  of  its  corporate  tide,  but  it  is  a  bare  legal 
right,  and  it  has  no  more  equitable  claim  to  prevent  the  new 
company  from  using  their  corporate  title,  because  its  business 
may  be  thereby  prejudiced,  than  it  would  have  for  the  same 
reason  to  enjoin  the  owner  of  land  adjacent  to  theirs  from 
making  a  reasonable  use  of  it.  The  maxim,  "  Sic  tttere  txio 
nt  alienum  non  laedas^^  in  its  proper  application  to  both  cases, 
does  not  mean  that  if  injury  results  from  a  proper  and  rea- 
sonable use  of  one's  own  he  is  forbidden  to  use  it.  Tlie  ad- 
jacent owner  may  not  erect  a  nuisance  upon  the  land  ;  but  he 
may  build  a  house  upon  it,  and  excavate  for  his  foundation 
wall  close  up  to  the  dividing  line,  even  though  he  thereby 
endangers  his  neighbor's  wall.  So  if  the  plaintiff  corporation 
liave  built  tlie  superstructure  of  its  business  so  near  the  divid- 
ing line  of  ownership  of  the  good  will  inherent  in  these 
individual  names,  that  it  is  in  any  degree  annoyed  by  those 
individuals  making  a  reasonable  use  of  that  which  confessedly 
they  own,  it  is  no  more  entitled  to  seek  its  remedy  by  anni- 
hilating its  competitor,  than  it  would  be  to  protect  a  weakened 
wall  by  a  perpetual  injunction  against  the  fee  simple  owner 
of  real  estate  making  any  use  of  his  land. 

Third,  The  plaintiffs'  name  involves  a  false  representation, 
operating  as  a  fraud  upon  the  public.  Equity  will  not,  in  any 
event,  intervene  to  protect  such  name.     Pidding  v.  Howe^  8 
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Sim.,  477  ;  Perrt/  v.  Truefit,  6  Beav.,  66 ;  Leather  Cloth  Co, 
V.  Am,  Leather  Cloth  Co,,  1  Hem.  &  Mil.,  271 ;  Lee  v.  Haley, 
Law  Reps.,  5  Cha.  App.,  156 ;  Palmer  v.  Harris,  5  Am.  Law 
Rev.,  (Oct.  1870,)  108. 

Carpenter,  J.  Jn  1853  the  plaintiff  corporation  was  or- 
ganized under  the  joint  stock  laws  of  this  state,  taking  the 
name  of  four  of  its  principal  corporators  or  promoters.  Two 
of  these,  Israel  Holmes  and  John  C.  Booth,  whose  names 
appear  in  the  corporate  title,  by  long  experience  had  acquired 
considenable  skill  and  reputation  in  the  manufacture  of  brass, 
the  business  for  which  the  corporation  was  organized.  Thus 
organized,  the  corporation  established  and  carried  on  a  suc- 
cessful business,  and  their  corporate  name  acquired  a  valuable 
reputation  in  tlie  pubHc  markets  of  the  country.  There  were 
but  five  original  stockholders.  The  amount  of  the  capital 
stock,  and  the  number  of  shares  owned  by  each,  do  not  ap- 
pear ;  but  at  the  time  of  the  organization  of  the  defendant 
corporation,  February  9th,  1869,  the  stock  consisted  of  six- 
teen thousand  shares,  distributed  among  fifty-one  stockhold- 
ers. Six  of  the  eight  coqjorators  in  the  new  corporation  were 
stockholders  in  the  old,  and  four  of  them  were  directors,  one 
of  whom  was  president  until  a  short  time  before.  The 
respondents  organized  under  the  corporate  title  of  "  The 
Holmes,  Booth  &  Atwood  Manufacturing  Company,"  for  the 
purpose  of  carrying  on,  and  carried  on,  the  same  business  as 
that  done  by  the  petitioners. 

Their  i)lace  of  business  was  in  the  same  town,  and  their 
depots  in  New  York  and  Boston  were  m  the  same  streets. 
The  similarity  of  the  names  of  the  two  companies  resulted 
in  confusjion  of  their  correspondence,  mistakes  in  (he  delivery 
of  orders,  goods,  &c.,  and  it  is  expreiisly  found  that,  "by 
reason  of  this  similarity,  dealers  in  the  market  arc  likely  to 
be  confused  and  misled  into  the  belief  that  the  companies  are 
the  same."  Other  facts  of  less  importance  appear,  but  the 
above  embraces  all  the  material  facts  in  the  case. 

Upon  these  facts  the  })etitioners  pniy  that  the  respondents 
may  be  restrained  from  the  use  of  their  corporate  name,  also 
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from  using  the  words  "Holmes,  Booth,"  or  the  words 
"Holmes"  or  "Booth,"  in  the  name,  title,  or  style  of  the 
corporation,  or  any  words  or  titles  so  expressed  as  to  be  in 
any  degree  an  imitation  of  the  corporate  name  of  the  peti- 
tioners. 

The  petitioners  insist  that  if  the  respondents  are  permitted 
to  continue  their  business  as  heretofore,  their  goods  will  be 
sold  in  market  as  the  goods  of  the  petitioners.  This  claim 
is  not  seriously  controverted,  and  we  think  it  is  a  fair  infer- 
ence from  the  facts  found.  That  any  name,  symbol  or  device, 
adopted  by  an  individual,  corporation  or  business  firm,  for 
the  purpose  of  designating  the  origin  and  ownership  of  goods 
manufactured  by  them,  will  be  protected  as  a  trade-mark  is 
well  settled  law.  The  name  of  a  corporation  or  partnership, 
accomplishing  the  same  object,  will  be  protected  upon  the 
same  principle.  This  is  not  disputed.  Indeed  the  respond- 
ents seem  to  admit  that  the  petitioners  are  entitled  to  the 
relief  sought,  unless  they  can  protect  themselves  in  the  use 
of  their  corporate  name  on  one  of  three  several  grounds. 

1.  That  the  petitioners,  having  taken  their  name  from  some 
of  their  principal  stockholders,  could  acquire  no  exclusive 
right  to  the  use  of  that  name  as  against  another  corporation, 
subsequently  formed,  embracing  those  same  stockholders. 

2.  That  there  is  no  actual  fraud  found,  and  no  purpose  or 
Intention  on  the  part  of  the  respondents  to  use  their  name  to 
the  prejudice  of  the  petitioners. 

3.  That  the  petitioners'  name  is  itself  a  misrepresentation, 
and  calculated  to  deceive  the  trade. 

The  case  will  be  considered  with  reference  to  these  objec- 
tions. 

1.   In  respect  to  the  names. 

The  argument  of  the  respondents'  counsel  upon  this  point 
proves  too  much.  If  sound  it  would  establish  the  proposi- 
tion that  if  the  Haydens,  or  one  of  them,  had  imited  in  form- 
ing the  I'cspondent  corporation,  they  might  have  taken  the 
petitioners'  name  verbatim^  and  the  petitioners  would  have 
had  no  legal  ground  of  complaint.  Indeed  tliis  result  is 
necessarily  involved  in  the   statement  of  the  proposition. 


Digitized  by  VjOOQIC 


SEPTEMBER  TERM,  1870.  293 

Uolmes,  Booth  &  Haydens  «.  Holmes,  Booth  &  Atwood  Manf.  Ca 

Such  a  claim,  in  terms,  certainly  would  not  be  seriously 
made.  There  can  be  no  distinction  in  principle  between 
taking  the  entire  name  and  so  much  of  it  as  will  mislead 
dealers  into  the  belief  that  the  two  corporations  arc  the  same. 
The  mischief  in  both  cases  is  of  precisely  the  same  character, 
differing  only  in  degree. 

It  will  be  well  to  observe  that  the  controversy  in  this  case 
is  between  two  corporations.  Each  party  owes  its  existence 
to  the  law.  The  law  authorizes,  sanctions,  and  protects 
every  act  done,  and  every  step  taken,  in  pursuance  of  law, 
either  in  the  process  of  organization,  or  in  the  course  of  its 
business.  It  is  true  all  the  details  are  not  prescribed  in  ad- 
vance. Certain  general  powers  are  conferred,  which  are 
applicable  alike  to  all  corporations  ;  such  as  the  power  to  hold 
property,  to  sue  and  be  sued,  and  the  like.  So  also  of  certain 
requisites  and  forms,  such  as  the  par  value  of  each  share  of 
stock,  the  publication  of  notice,  and  recording  the  articles  of 
association,  &c.  Other  powers  and  privileges  are  left  in  a 
measure  to  the  discretion  of  the  parties  interested.  Among 
these  are  the  amount  of  capital  stock,  the  location,  the  busi- 
ness to  be  transacted,  and  the  name.  When  the  corporators 
have  once  exercised  their  power  in  respect  to  these  matters, 
the  law  declares  the  capital  stock,  the  location,  the  business, 
and  the  name,  to  be  as  thus  determined,  until  changed  in 
pursuance  of  law.  In  respect  to  these  matters  the  corpora- 
tion is  as  much  the  creature  of,  and  subject  to,  and  protected 
by,  the  law,  as  in  the  former. 

The  law  having  autliorized  the  selection  of  a  name,  and 
having  declared  the  name  so  selected  to  be  the  name  of  the 
corporation,  we  see  no  reason  why  the  law  should  not  protect 
the  corporation  in  the  use  of  that  name,  upon  the  same  prin- 
ciple, and  to  the  same  extent,  that  individuals  are  protected 
in  the  use  of  trade-marks.  Hence  it  necessarily  follows 
that  corporations  in  -the  exercise  of  discretionary  powers 
conferred  by  the  statute,  must  so  exercise  them  as  not  to  in- 
fringe upon  the  established  legal  rights  of  others. 

But  it  is  contended,  conceding  that  if  John  Doe  and  Rich- 
ard Roe  had  formed  the  defendant  corporation  they  would 
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have  had  no  right  to  use  the  petitioners'  name,  that  the  peti- 
tioners, bj  incorporating  into  their  name  the  names  of  some 
of  the  principal  corporators,  have  forfegbed  their  right  to  this 
protection,  for  the  reason  that  tiiej^  coul*  not  thereby  so  absorb 
the  names  of  Israel  Holmes  ajp^ohn  C.  Booth  as  to  prevent 
them  from  imparting  the  right  to  use  their  names  to  any 
other  corporation  or  businessfirm  with  which'  they  might  be- 
come connected.  We  state  the  claim  in  this  form  because, 
as  it  seems  to  us,  in  this  form  only  has  it  any  application  to 
the  present  case.  We  do  not  wish  to  be  understood  as  de- 
ciding that  the  respondents  may  not,  in  any  legitimate  way, 
indicate  to  the  trade  that  their  business  had  the  benefit  of  the 
experience,  skill  and  reputation  of  these  gentlemen.  But  the 
simple  question  is,  have  they^  right  to  do  it  by  a  substantial 
use  of  the  petitioners'  name  ?*'^n  answering  tliis  question 
we  shall  answer  that  Mr.  Holmes  and  Mr.  Booth,  in  the 
first  instance,  had  a  perfect  right  to  prohibit  the  use  of  their 
names  by  the  petitioners.  J{  so,  presumptively  at  least, 
they  assented  to  such  use.  Th^  subscribed  to  the  capital 
stock  with  the  knowledge,  if  not  upon  the  condition,  tliat  tlie 
corporation  would  thus  hold  out  to  the  world  that  their  skill 
and  experience  were  involvcdMn  the  enterprise.  The  same 
consideration  may  have  influenced  others  to  subscribe  to  the 
stock  originally  or  to  purchase  stock  subsequently.  The 
value  of  the  stock  may  have  depended  upon  it.  There  is  in- 
volved in  the  case,  therefore,  the  element  of  a  contract  or  an 
estoppel.  If  these  parties  allowed  the  use  of  their  names, 
thereby  receiving,  as  they  might  have  done,  and  probably  did, 
a  consideration  in  the  enhanced  value  of  their  stock,  why 
does  not  the  law  imply  an  agreement  that  the  name  shall 
continue  so  long  as  the  corporation  shall  exist  ?  Or,  if  they, 
in  connection  with  others,  held  out  to  the  world,  by  the  use 
of  their  names,  that  the  corporation  was  entitled  to  the  ben- 
efit of  their  skill  and  experience,  what  moral,  equitable,  or 
legal  right  have  they  now  to  withdraw,  or  otherwise  impair, 
the  right  to  the  use  of  their  names  ?    . 

Much  of  the  argument  in  behalf  of  the  respondents  is  based 
upon  the  analogies  between  partnerships  and  corporations. 
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We  concede  the  existence  of  the  analogies,  but  deny  that  they 
strengthen  the  respondents'  position. 

The  principle  we  have  been  contending  for  should,  under 
similar  circumstances,  be  applied  to  partnerships  and  corpo- 
rations alike.  It  is  only  when  the  circumstances  change  tliat 
the  principle  becomes  inapplicable.  A  person  whose  name 
appears  in  the  firm  name  of  a  partnership,  in  the  absence  of 
anything  raising  a  contrary  presumption,  will  be  presumed  to 
have  agreed  that  it  should  so  continue  during  the  existence 
of  the  partnership.  If,  before  the  partnership  expires,  he 
merely  sells  his  interest  in  the  concern  to  a  stranger,  he  con- 
veys to  the  purchaser  a  right  in  the  use  of  his  name  during 
the  remainder  of  the  term.  If  at  the  expiration  of  the  term 
he  sells  his  interest,  with  an  agreement,  express  or  implied, 
that  the  business  shall  thereafter  be  continued  under  the 
same  name,  tlic  same  rule  applies.  At  the  dissolution  of  tlie 
partnership,  the  partners  revert  back  to  their  individual  rights 
and  responsibilities,  and  each  partner,  in  the  absence  of  any 
agreement  to  the  contrary,  has  an  absolute  right  to  control 
the  use  of  his  own  name.  In  all  these  respects  there  is  no 
difference  between  a  corporation  and  a  partnership. 

But  the  difficulty  with  the  argument  is,  that  the  plaintiff 
corporation  still  exists,  and  the  rights  which  others  have 
acquired  in  tlie  use  of  its  corporate  name  are  still  outstand- 
ing. Until  its  dissolution  therefore.  Holmes  and  Booth  must 
use  their  own  names  subject  to  the  rights  of  the  petitioners, 
unless  relieved  of  that  inconvenience  by  their  consent. 

2.  Fraud. 
^  It  is  said  tlrat  the  finding  in  this  case  failed  to  substantiate 
the  allegation  of  fraud  in  the  petition,  and  an  intent  on  the 
pai't  of  the  respondents,  by  simulating  the  petitioners'  name, 
to  draw  away  their  customers.  There  are  caBes  which  seem 
to  establish  the  proposition  that  neither  fraud  nor  an  actual 
intention  to  do  the  injury  complained  of  is  essential  to  the 
I>ctitioners'  case.  M'dlington  v.  Fox^  3  Mylnc  &  Craig,  338  ; 
Cartier  v.  Carlisle^  31  Bcavan,  203  ;  Davis  v.  Kendall^  2  R. 
Isl.,56e. 

The  ground  on  which  courts  of  equity  afford  relief  in  this 
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class  of  cases,  is  the  injury  to  the  party  aggrieved,  and  the 
imposition  upon  the  public  by  causing  them  to  believe  that 
the  goods  of  one  man  or  firm  are  the  production  of  another. 
The  existence  of  these  consequences  does  not  necessarily  de- 
pend upon  the  question  whether  fraud  or  an  evil  intent  does 
or  does  not  exist.  The  quo  animoj  therefore,  would  seem  to 
be  an  immaterial  enquiry,  y  ' 

Perhaps  however  it  is  inexpedient  to  declare  the  broad 
proposition  deduciblc  from  those  cases  as  the  law  of  this 
state.  Every  man,  acting  intelligently,  will  be  presumed  to 
intend  the  necessary  consequences  of  his  acts.  Charton  v. 
Douglass,  23  Jurist,  887 ;  S,  C.^  Johnson's  Rep.,  (Eng.,) 
174;  S.  (7.,  22  Law  Reporter,  172.  The  same  presumption 
applies,  with  less  force  perhaps,  to  the  probable  and  ordinary 
consequences.  The  application  of  this  rule  to  the  present 
case  can  do  no  injustice.  Most  of  the  respondents'  corpom- 
tors  were  officers,  stockholders  and  employees  of  the  plaintiflF 
tjorporation.  One  after  another  resigned  his  office  or  posi- 
tion, and  sold  out  his  stock,  and  secretly  organized  and  put 
in  operation  a  rival  company,  which  bought  the  entire  prop- 
erty of*  a  similar  corpomtion  in  a  neighboring  town,  and 
located  thems^elves  permanently  in  the  same  town  with  the 
petitioners,  established  their  depots  for  the  sale  of  their  goods 
in  New  York  and  Boston  as  near  as  practicable  to  the  depots 
of  the  petitioners,  and  assumed  a  name  so  nearly  like  that 
of  the  petitioners  as  to  induce  the  belief  that  the  two  compa- 
nies were  tlie  same.  From  these  facts  the  intention  to  benefit 
themselves  at  the  expense  of  injuring  the  petitioners,  so  far 
as  such  intention  is  essential,  may  be  legitimately  inferred. 

3.  Fraud  or  misrepresentation  of  the  petitioners. 

This  objection  is  twofold.  1.  That  the  petitioners'  name 
imports  a  partnership,  rather  than  a  corporation.  2.  That  it 
is  equivalent  to  a  representation  that  they  have  the  benefit 
of  the  skill  and  experience  of  Holmes  and  Booth. 

With  regard  to  the  first,  we  cannot  conceive  that  it  makes 
much  difference  to  the  public,  who  deal  with  them,  or  pur- 
chase their  wares,  whether  the  petitioners  are  a  corporation 
or  a  partnership.    Tlie  name  they  selected  was  in  strict  con- 
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formity  to  the  law  as  it  existed  at  the  time.  And  we  see 
nothing  in  the  subsequent  statute,  requiring  the  name  of  joint 
stock  corporations  to  commence  with  the  word  "  The,"  and 
end  with  the  word  "  Company,"  that  makes  the  retention  of 
that  name  illegal  or  improper.  Strictly  speaking  it  is  not  a 
misrepresentation  at  all ;  but  if  in  any  sense  it  may  be  re- 
garded in  that  light,  it  is  not  a  misrepresentation  that  affects 
trade  or  business  in  such  a  manner  as  to  render  it  inequitable 
for  a  court  of  equity  to  grant  the  relief  sought.  So  too  in 
regard  to  the  second  branch  of  the  objection.  We  do  not 
consider  that  the  corporate  name  imports  a  declaration  that 
the  individuals,  whose  names  appear  therein,  will  always  re- 
main in  the  employment  of  the  corporation.  Perpetuity  is  8 
prominent*  feature  of  corporations.  Ordinarily,  they  are  or- 
ganized, not  for  a  lifetime  merely,  but  for  generations  and 
perhaps  centuries.  It  cannot  be  expected,  therefore,  that 
any  one  individual  will  remain  in  the  employment  of  .a  cor- 
poration during  the  term  of  its  possible  continuance.  On 
the  other  hand,  it  was  doubtless  true  that  the  petitioners' 
name  was  originally  adopted  for  the  purpose  claimed.  It 
probably  served  to  introduce  their  wares  into  the  markets  of 
the  world,  and  enabled  them  to  establish  a  profitable  and 
paying  business.  But  every  one  must  understand  that  the 
connection  of  these  men  with  the  corporation,  in  any  capacity 
whatever,  was  temporary  in  its  nature,  and  subject  to  the 
ordinary  changes  and  vicissitudes  of  human  life.  Their  inter- 
est in  the  corporation  might  at  any  time  cease.  They  might 
decline  further  employment,  and  sickness  or  death  might  in- 
capacitate them  for  further  service.  These  are  contingencies 
which  must  have  been  contemplated. 

For  these  reasons  we  advise  the  Superior  Court  to  grant 
the  prayer  of  the  petitioners. 

In  this  opinion  the  other  judges  concurred ;  except  Sey- 
mour, J.,  who  having  been  counsel  in  the  case  when  at  the 
bar,  did  not  sit. 

Vol.  XXXVII. — 38 
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^   16  Francis  B.  Munson  vb.  The  Town  op  D|»bt. 

Where  there  is  a  change  in  the  Ipcation  of  a  highway,  by  which  a  portion  of  it 
is  discontinued,  and  a  new  road  running  near  to,  and  nearly  parallel  with,  the 
old  road  is  substituted  therefor,  and  the  old  road  becomes  impassable  or  dan- 
gerous, it  is  the  duty  of  the  town  to  use  reasonable  precautions,  by  means  of  a 
railing  or  otherwise,  to  prevent  travelers  from  going  upon  the  old  road.  A 
neglect  to  do  so  constitutes  a  defect  in  the  existing  highway,  within  the  mean- 
ing of  the  statute,  Gen.  Statutes,  tit.  31,  §6.     [One  judge  dissenting.] 

In  an  action  to  recover  damages  for  an  injury  sustained  on  the  discontinued  por- 
tion of  the  highway,  by  driving  in  the  night  into  a  deep  ditch  dug  across  it, 
the  declaration  setting  out  the  facts  specifically  and  charging  the  defendant 
town  with  negUgence  in  leaving  the  road  unprotected,  it  was  held  that  the 
question  whether  the  town  could  be  liable  for  an  error  of  judgment  on  the  part 
of  the  selectmen  in  relation  to  an  acceptance  of  the  new  highway  in  the  condi- 
tion in  which  it  was  left,  and  in  discontinuing  the  old  highway, .had  no  perti- 
nency to  the  case. 

Where  the  language  of  tne  court  in  charging  the  jury  upon  a  certain  point  is  not 
sufficiently  specific,  no  new  trial  will  be  granted  if  the  language  used,  when 
considered  with  reference  to  the  facts  of  the  case  and  in  connection  with  a  sub- 
sequent part  of  the  charge,  can  not  reasonably  be  supposed  to  have  misled  the 
jnry- 

Action  on  the  statute  concerning  highways  and  bridges,  to 
recover  for  damages  sustained  through  a  defect  in  the  high- 
way of  the  defendant  town  ;  brought  to  the  Court  of  Common 
Pleas  for  New  Haven  county,  and  tried  to  the  jury,  on  the 
general  issue,  before  Bronson^  J,  The  declaration  contained 
two  counts,  the  second  of  which  was  as  follows  : — 

That  heretofore,  to  wit  on  the  first  day  of  March,  1869, 
there  was  existing  in  the  town  of  Derby  a  certain  highway 
running  from  the  borough  of  Birmingham  in  said  town,  in  a 
northerly  direction,  and  known  as  the  River  Road,  which  said 
highway  it  was  the  duty  of  said  town  of  Derby  to  make  and 
keep  in  good  and  sufficient  repair  so  that  it  should  be  safe  for 
travelers.  Tliat  a  long  time  before  this  time,  to  wit  six 
months,  the  Housatonic  Water  Company,  a  chartered  corpora- 
tion of  the  state,  had  dug  a  deep  ditch  or  canal  across  a  part 
of  said  highway ;  that  at  the  place  where  the  injury  herein- 
after set  forth  occurred,  there  had  been  made,  and  at  the  time 
of  the  occurrence  of  said  injury  existed,  an  alteration  of  the 
bed  or  course  of  said  highway  ;  that  said  Housatonic  Water 
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Company  had  before  this  time,  with  the  consent  and  approval 
of  a  majority  of  the  selectmen  of  said  town,  changed  the  bed 
or  course  of  said  highway  at  this  place,  and  had  run  said 
highway  around  this  ditch  or  canal ;  that  said  highway  was 
80  altered  and  made  to  the  acceptance  and  approval  of  the 
majority  of  the  selectmen  of  the  town ;  that  at  the  time  of 
the  injury  hereinafter  described,  there  was  no  railing  at  the 
point  of  intersection  of  the  old  highway  and  the  new  course 
or  bed  of  the  highway  made  by  such  change  as  aforesaid,  and 
nothing  at  this  place  to  turn  travelers  from  the  accustomed 
path  into  the  new  course  or  bed  ;  that  it  was  the  duty  of  the 
selectmen  of  said  town,  before  they  accepted  and  approved 
of  said  alteration,  to  have  insisted  that  a  sufficient  railing 
across  the  old  traveled  track  should  have  been  erected  and 
maintained,  but  that  the  said  selectmen,  in  violation  and  neg-' 
lect  of  their  duty,  did  accept  and  approve  of  said  alteration 
of  said  bed  or  course  of  said  highway,  before  a  sufficient  fence 
or  railing  had  been  erected  and  maintained ;  that  by  reason 
of  the  want  of  a  sufficient  fence  or  railing  across  said  old 
traveled  track,  and  the  fact  that  said  ditch  or  canal  existed 
without  any  guards  being  placed  around  it,  the  said  higliway 
was  out  of  repair ;  that  on  the  first  day  of  March,  1869,  the' 
plaintiff  was  passing  in  and  along  said  highway,  on  his  law- 
ful business,  in  the  night  time,  when  by  reason  of  the  want 
of  a  sufficient  railing  or  fence,  he  kept  straight  along  on  the 
old  traveled  road,  and  fell  into  said  ditch  or  canal,  a  distance 
of  twenty-five  feet,  striking  upon  his  head,  and  being  severely 
wounded  thereby,  whereby  the  plaintiff  was  greatly  injured 
and  suffered  much  bodily  pain,  and  was  a  long  time  sick,  and 
spent  large  sums  of  money  in  effecting  a  cure  of  his  wounds, 
and  was  prevented  from  attending  to  his  ordinary  business 
for  a  long  time.  And  the  plaintiff  says  he  has  sulfered  dam- 
age in  tlie  whole  to  the  amount  of  five  hundred  dollars ; 
whereby  and  by  force  of  the  statute,  the  defendants  have  be- 
come liable  to  pay  to  the  plaintiff  tlie  said  sum  of  five  hund- 
red dollars,  which  tliey  have  neglected  to  do,  though  often 
requested,  and  to  recover  which,  with  just  costs,  this  action 
is  brought. 
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On  the  trial  the  plaintiff  claimed,  and  offered  evidence  to 
prove,  that  while  traveling  in  the  town  of  Derby,  on  the  night 
of  the  14th  day  of  February,  1869,  he  received  an  injury  by 
means  of  a  defective  road,  which  road  the  town  was  bound 
to  keep  in  repair ;  that  in  going  aouthward,  in  company  with 
one  Clark,  a  resident  of  Derby,  along  the  Housatonic  River, 
in  that  town,  the  highway  upon  which  he  was  traveling,  at  a 
point  from  twenty  to  forty  rods  from  where  the  injury  was 
received,  divided,  both  branches  running  in  a  southerly  direc- 
tion and  nearly  parallel  for  about  half  a  mile,  where  the  two 
branches  reunited  ;  that  at  the  point  where  the  two  branches 
separated,  the  westerly  track,  (that  being  the  track  of  the  old 
highway,  the  easterly  track  being  the  new  road,)  made  almost 
a  straight  line  with  that  part  of  the  highway  which  is  above 
the  point  of  separation ;  that  the  beds  of  tlie  westerly  and 
the  eas  terly  tracks  were  on  the  same  level,  and  the  easterly 
track  bent  to  the  east  more  out  of  a  straight  line  with  that 
portion  of  the  highway  which  is  above  the  point  of  separation, 
than  the  westerly  track  did  to  the  west,  so  much  so  that  a 
horse  going  along  the  road,  or  a  person  driving  down  the 
road,  would  naturally  and  as  a  matter  of  course  drive  straight 
into  and  along  the  old  or  westerly  track ;  and  that  the  paths 
of  the  two  tracks  at  the  point  of  separation  were  left  in  such 
a  condition  as  would  induce  travelers,  and  did  induce  the 
plaintiff,  to  take  the  old  and  westerly,  rather  than  the  easterly 
branch ;  that  there  was  an  excavation  made  in  the  road  bed 
of  the  westerly  or  old  track,  from  twenty  to  forty  rods  from 
the  point  of  separation,  which  completely  cut  the  road  bed 
through,  leaving  a  ditch  of  about  twenty  feet  in  depth  in  the 
path  of  the  old  road  or  westerly  track,  and  that  this  had  been 
its  condition  for  some  months  prior  to  the  accident ;  that  at 
the  point  of  scparq-tion  of  the  two  tracks  there  was  nothing 
to  indicate  that  the  westerly  path  was  impassable ;  that  no 
light  or  railing  or  warning  of  any  character  existed  to  warn 
travelers  from  the  old  and  unsafe  track,  and  to  point  them  to 
the  new  and  safe  track,  but  that  the  highway  was  permitted 
io  remain  in  such  a  condition  as  would  and  did  naturally  in- 
duce travelers  to  take  the  old  and  unsafe  track,  and  that  ihis 


Digitized  by  VjOOQIC 


SEPTEMBER  TERM,  1870.  SOI 

Munson  v.  Town  of  Derby. 

had  been  its  condition  for  one  or  two  months  next  preceding 
the  injury ;  that  on  the  night  in  question  he  and  Clark  were 
traveling  down  the  road,  about  eight  o'clock  in  the  evening  ; 
that  the  night  was  dark,  so  that  it  was  impossible  to  see  dis- 
tinctly, but  that  the  trees  and  houses-could  be  seen,  and  little 
if  anything  on  the  roadside  besides  these ;  that  he  guided 
the  horse  he  was  driving  as  well  as  he  could,  but  that  owing 
to  the  condition  of  the  road  and  the  darkness  of  the  night 
he  took  the  westerly  and  unsafe  track  at  the  point  of  separa- 
tion, and  continued  on  straight  along  in  the  traveled  track 
of  the  old  road  until  he  fell  into  the  excavation,  and  received 
the  iiljury  complained  of.  The  plaintiff  claimed  that  the 
town  was  liable  under  the  second  count  in  his  declaration, 
for  permitting  the  highway  to  remain  in  the  condition  that  it 
was,  and  asked  the  court  to  instruct  the  jury  that  if  they  found 
the  highway  to  have  been  left  in  such  a  condition  as  claimed 
by  liim,  the  town  was  liable. 

The  defendants  claimed  that  the  night  was  too  dark  to  drive 
with  safety ;  also  that  the  plaintiff  drove  over  this  road  in  the 
morning  of  the  same  day,  and  saw  that  changes  were  being 
made  there,  that  a  dam  was  being  built,  and  that  waste-weirs, 
wings  and  a  canal  were  being  dug.  There  was  no  evidence 
except  this  to  show  that  he  knew  of  the  change  in  the  road, 
or  that  he  had  any  knowledge  of  the  excavation,  and  the 
defendants  claimed  that  the  evidence  showed  that  the  accident 
happened  through  the  fault  and  negligence  of  the  plaintiff, 
and  therefore  that  he  could  not  recover. 

The  defendants  further  claimed  that  the  westerly  track, 
from  the  point  of  separation  to  the  point  where  the  iiyury 
was  received,  was  formerly  a  highway  of  the  town  but  had 
been  legally  discontinued,  and  was  not  at  the  tiuxe  of 
this  injury  a  highway,  and  that  this  discontinuance  had 
been  done  under  and  pursuant  to  the  charter  of  the  Ilousa- 
tonic  Water  Company.  The  defendants  admitted  that  the 
place  where  the  accident  happened  was  once  a  traveled  high- 
way of  the  town,  and  claimed  that  the  Housatonic  Water 
Company  was  duly  chartered,  with  power  to  build  and  con- 
struct a  dam   across  the  Housatonic  River,  and   to  build 
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locks,  canals,  and  waste-weirs,  to  make  the  waters  of  the 
river  available  as  a  power,  and  in  constructing  which  the 
company  had  full  power  and  authority  under  their  charter  to 
alter  the  bed  or  course  of  any  road  or  public  highway ;  and 
to  prove  their  power  they  laid  in  evidence  the  charter  of  tlie 
corporation.  No  question  was  raised  as  to  the  legal  organiza- 
tion of  the  Water  Company  under  its  charter.  The  defend- 
ants introduced  evidence  to  prove  that  the  corporation  found 
it  necessary  and  convenient  in  constructing  their  dam  and 
the  canal  on  the  easterly  bank  of  the  river,  to  change  the  bed 
and  course  of  the  highway  from  the  point  of  separation,  run- 
ning along  in  the  same  general  course  with  the  old  highway, 
but  easterly  of  the  same,  until  it  intersected  the  old  highway 
at  a  point  about  half  a  mile  below  where  the  accident  hap- 
pened ;  that  the  change  was  made  with  the  consent  of  a 
majority  of  the  selectmen  of  the  town,  and  that  after  the  new 
highway  was  worked  it  was  duly  examined  by  a  majority  of 
the  selectmen  and  approved  and  accepted  by  them  ;  that  such 
approval  and  acceptance  was  in  the  latter  part  of  May  or 
early  part  of  June,  18G8,  and  from  the  time  of  such  accept- 
ance the  travel  was  turned  over  the  new  road ;  that  the  old 
road  bed  where  the  accident  happened  had  been  dug  away 
by  the  Water  Company  for  many  months  before  the  accident 
happened,  and  was  wholly  impassable.  The  plaintifiF  conceded 
that  tlie  precise  place  where  the  accident  happened  was  on 
the  westerly  track,  from  twenty  to  forty  rods  distant  from 
the  point  of  separation,  and  that  at  this  point  the  two  tracks 
were  about  two  rods  apart;  while  the  defendants  claimed 
that  they  were  five  rods  apart.  From  these  facts  the  defend- 
ants claimed  that  the  place  where  the  injury  was  received 
was  not  a  public  highway  of  the  town,  and  that  they  could 
not  be  made  liable  for  any  accident  happening  thereon,  and 
also  claimed,  and  asked  the  court  to  charge  the  jury,  that 
this  action  was  founded  on  the  Gth  section  of  chapter  1st,  of 
title  31st  of  the  Revised  Statutes,  relating  to  a  defective  high- 
way, and  not  on  the  8th  section  of  the  same  chapter,  relating 
to  railings  upon  highways ;  and  the  court  so  instructed  the 
jury. 
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The  defendants  further  asked  the  court  to  instruct  the  jury, 
"  that  if  the  acts  of  the  Water  Company  in  changing  the 
road  bed  were  done  according  to  the  powers  conferred  upon 
the  corporation  by  its  charter,  and  such  changes  in  the  road 
bed  were  in  good  faith  and  without  fraud  approved  by  the 
selectmen  of  the  town,  the  defendants  could  not  l)e  liable  in 
this  action  for  an  accident  happening  on  a  portion  of  tlic  dis- 
continued road,  even  though  the  jury  should  find  that  the 
selectmen  erred  in  judgment  in  approving  of  such  change." 
The  court  charged  the  jury  that  the  above  claim  was  correct 
as  applicable  to  the  first  count  of  the  declaration,  but  did  not 
otherwise  so  charge.  The  defendants  asked  the  court  to 
charge  "  that  the  action  is  brought  to  recover  damages  for 
injuries  claimed  to  have  been  received  by  the  plaintiff,  by 
reason  of  a  defective  road  which  the  town  of  Derby  wa.s 
bound  to  keep  in  repair,  and  not  upon  the  section  of  the  stat- 
ute requiring  a  sufficient  railing,"  and  tlie  couii;  so  charged. 

The  defendants  further  asked  the  court  to  charge  "  that  the 
plaintiff  must  prove  to  the  satisfaction  of  the  jury,  that  the 
precise  place  where  the  injury  was  received  was  a  public 
highway  of  the  town  of  Derby."  This  the  court  omitted  to 
charge.  Also  "  that  the  plaintiff  must  prove  that  the  high- 
way where  the  accident  happened  was  defective  and  out  of 
repair  by  the  fault  and  negligence  of  the  defendants,  and  that 
the  plaintiff's  injury  was  caused  by  that  defect."  The  court 
charged  the  jury  that  it  was  not  necessary  in  all  cases  that 
the  place  where  the  injury  was  received  should  be  a  part  of  a 
highway,  but  that  the  injury  must  have  happened  iKJcause  the 
highway  was  out  of  repair  and  defective  by  the  fault  and 
negligence  of  the  defendants,  and  that  the  plaintiff's  injury 
must  have  been  caused  by  that  defect. 

The  defendants  also  requested  the  court  to  charge  the  jury, 
"  that  towns  are  not  obliged  to  fence  their  roads  against  ad- 
joining land,  or  maintain  any  fence  or  railing  on  the  sides  of 
highways,  for  the  purpose  of  preventing  injuries  outside  the 
limits  of  the  highway,  unless  the  sides  of  such  parts  of  such 
highways  are  so  made  or  raised  above  the  adjoining  ground 
ixs  to  endanger  the  safety  of  travelers ;  tliat  if  the  road  bed 
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of  the  new  liighway  at  the  point  of  separation  from  the  old 
or  former  highway  in  question,  was  not  raised  above  the  road 
bed  of  the  old  highway,  the  defendants  were  not  bound  by 
law  to  erect  or  maintain  a  railing  or  fence,  and  were  not 
under  any  circumstances  liable  for  ii\juries  happening  outside 
of  the  limits  of  the  highway." 

The  court  charged  the  jury  that  towns  are  not  ordinarily 
bound  to  fence  or  rail  their  highways,  and  are  not  generally 
liable  for  injuries  received  outside  the  limits  of  the  highway, 
but  that  under  some  circumstances  towns  might  be  liable 
for  injuries  received  outside  the  limits  of  tlie  liighway,  and 
that  if  the  jury  should  find,  as  claimed  by  the  plaintiflF,  tliat 
the  new  and  the  old  road  ran  in  the  same  general  direction, 
and  that  the  defendants  had  left  the  new  highway  at  the  point 
of  separation  from  the  old  highway,  without  any  guard  or 
railing,  and  in  such  a  condition  as  would  be  well  calculated 
to  mislead  persons  of  ordinary  prudence  and  draw  them  from 
the  new  road  into  the  old  highway  and  unsafe  road,  under 
the  belief  that  they  were  still  on  the  public  highway,  then 
there  was  nothing  in  the  law,  as  claimed  by^the  defendants 
on  this  part  of  the  case,  to  prevent  a  recovery,  and  that  if  the 
jury  should  so  find,  their  verdict  should  be  for  the  plaintiff 
on  the  second  count ;  if  they  should  not  so  find,  then  their 
verdict  should  be  for  the  defendants  on  both  counts. 

The  jury  returned  a  verdict  for  the  plaintiff  on  the  second 
count  in  the  declaration,  and  for  the  defendants  on  the  first 
count.  The  defendants  moved  for  a  new  trial  for  error  in  the 
charge,  and  in  the  refusal  to  charge  as  requested. 

Wooster  and  TorrancCy  in  support  of  the  motion. 

The  claim  that  tlie  town  is  liable  is  placed  upon  two 
grounds  : — 1st,  that  the  selectmen  had  wrongfully  accepted 
and  approved  of  the  change  in  the  highway  ;  2d,  that  there 
Avas  no  fence  on  the  side  of  the  tlien  existing  highway,  and 
that  there  was  a  ditch  or  canal  in  an  adjoining  field.  Upon 
the  points  presented  by  such  a  case  the  defendants  asked  the 
court  to  charge  the  jury,  as  detailed  in  the  record,  that,  if  the 
alteration  in  the  road  bed  had  been  legally  made  by  the 
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Housatonic  Water  Company  under  the  authority  of  its  charter, 
and  such  change  had  been,  in  good  faith,  accepted  and  ap- 
proved by  the  selectmen,  the  town  would  not  be  liable  in  this, 
action  for  a  defective  road  for  an  accident  happening  on  a 
portion  of  the  discontinued  road,  even  though  the  jury  shouldi 
find  that  the  selectmen  erred  in  judgment  in  approving  of 
such  change. 

1.  Tlie  court  erred  in  refusing  to  charge  that  this  claimi 
was  correct  and  applicable  to  the  second  as  well  as  to  the- 
first  count  in  the  declaration.  The  jury  ought  to  have  been 
instructed  that  they  could  not  reasonably  infer  that  the  defend- 
ants were  liable  because  the  selectmen  erred  in  judgment. 
The  duty  of  the  selectmen  in  accepting  the  road  was  of  a 
judicial  nature,  and  they  and  the  town  are  exempt  from  all 
responsibility  by  action  for  the  manner  in  which  such  duty 
was  performed.     Jones  v.  Citi/  of  New  JIaven,  34  Conn.,  14. 

2.  It  was  conceded  that  the  precise  place  where  the  acci- 
dent happened  was  on  a  part  of  the  discontinued  highway 
from  twenty  to  forty  rods  from  the  point  of  divergence  from- 
the  existing  highway.  On  tliis  state  of  facts  the  defendants, 
asked  the  instructions  of  the  court.  The  court  charged  that 
it  was  not  necessary  in  all  cases  that  the  place  where  the  in- 
jury was  received  should  be  a  part  of  the  highway,  but  that 
the  injury  must  have  happened  because  the  highway  was  out 
of  repair  and  defective  by  the  fault  and  negligence  of  the 
defendants,  and  that  the  plaintiff's  injury  must  have  beeit 
caused  thereby.  This  charge  was  not  sufiiciently  specific 
The  first  part  of  it  was  calculated  to  mislead  the  jury,  unless 
limited  by  other  proper  instructions  which  were  not  given. 
Towns  are  not  liable  absolutely  for  all  defects  in  their  high- 
ways. But  the  charge  of  the  court  impliedly  holds  that  towns 
are  liable  for  all  defects  existing  within  and  without  the 
limits  of  the  highway ;  which  is  not  law.  CJiidsey  v.  Totm 
of  Canton^  17  Conn.,  475 ;  Ekaison  v.  Citi/  qf  New  Haven^ 
84  id.,  142 ;  Morris  v.  Plati,  32  id.,  82. 

3.  The  court  erred  in  refusing  to  clmrge  as  asked  for  in 
the  last  request  of  the  defendants.  The  statute  creates  and 
measures  the  liability  of  towns  in  regard  to  highways.  Towns 
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are  not  bound  to  fence  the  sides  of  their  highways  except  in 
cases  where  the  statute  has  laid  this  duty  upon  them,  and  the 
present  case  is  not  within  the  statute.  Ckid%ey  v.  Town  of 
Canton^  17  Conn.,  476;  ffcwison  v.  City  of  New  Saven^  34 
id.,  142  ;  BlodgeU  v.  City  of  Boston,  8  Allen,  287  ;  Richards 
V.  Inhabitants  of  Enfield,  13  Gray,  844. 

4.  The  court  erred  in  the  charge  it  finally  made  as  set 
forth  in  the  record.  The  court  here  states  the  law  incorrectly, 
and  tlie  jury  were  misled  thereby.  Towns  are  not  bound  to 
erect  or  maintain  fences  to  prevent  travelers  from  straying 
from  the  highway,  for  the  reason  that  the  legislature  has  not 
seen  fit  to  impose  this  duty  upon  them.  Jones  v.  City  of  New 
Haven,  34  Conn.,  10  ;  Sparhawk  v.  City  of  Salem,  1  Allen, 
go ;  Rice  v.  Ibtcn  of  Montpelier,  19  Verm.,  470 ;  Tisdale  v.. 
Inhabitants  of  Norton,  8  Met.,  888  ;  Eounsell  v.  Smith,  7  Com. 
Bench,  729 ;  Hevnson  v.  City  of  New  Haven,  84  Conn.,  140  ; 
Smith  V.  Inhabitants  of  Wendell,  7  Cush.,  500;  Howard  v. 
Inhabitants  of  North  Bridyetvater,  16  Pick.,  189.  The  charge 
is  objectionable  in  form  as  well  as  substance.  Hoyt  v.  SturgeSj 
28  Conn.,  538. 

H.  Stoddard,  contra,  cited  Bimoek  v.  Town  of  Svffield,  30 
Conn.,  129 ;  Heunson  v.  City  of  New  Haven,  84  Conn.,  136  ; 
Davis  V.  Town  of  Hill,  41  N.  Hamp.,  829 ;  Morse  v.  Town  of 
Richmond,  41  Verm.,  441 ;  Glidden  v.  Thwn  of  Reading,  38 
id.,  62 ;  Ireland  y.  Oswego  ^c.  Plank  Road  Co.,  13  N.  York, 
526 ;  Palmer  v.  Inhabitants  of  Andover,  2  Cush.,  600 ;  Cogg%- 
well  V.  Inhabitants  of  Lexington,  4  id.,  807  ;  Jones  v.  Inhabit- 
ants  cf  Waltham,  id. ,  299 ;  Collins  v.  Inhabitants  of  Dorchester^ 
6  id.,  396;  Hoyden  y.  Inhabitants  of  Attleborough,  7  Gray, 
838 ;  Wtlley  v.  Town  of  Portsmouth,  35  N.  Hamp.,  303 ; 
Chamberlin  v.  Town  of  Enfield,  43  id.,  356. 

^Carpenter,  J.  Tlie  plaintiff  claimed  that  he  sustained  an 
injury  in  consequence  of  a  defective  highway  in  the  town  of 
Derby. 

Tlie  circumstances  were  these.  The  Housatonic  Water 
Power  Company,  by  virtue  of  authority  conferred  upon  it  by 
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its  charter,  changed  a  portion  of  a  highway  in  the  town  about 
one-half  mile  in  length,  by  making  a  new  track  or  pathway 
near  to,  and  nearly  parallel  with,  the  old  track.  This  change 
was  approved  by  the  selectmen  of  the  town.  The  Water 
Power  Company  opened  a  ditch  about  twenty  feet  deep  com- 
pletely across  the  bed  or  traveled  part  of  the  old  highway. 
The  old  highway  was  more  nearly  in  Hie  line  or  direction  in 
which  the  plaintiff  was  traveling  than  the  new.  At  the 
point  of  divergence  the  road  bed  was  in  such  a  condition  that 
a  stranger,  or  one  not  well  acquainted  with  the  locality, 
would  be  quite  as  hkely  in  the  night  season  to  take  the  old 
highway  as  the  new.  There  was  no  railing  or  other  indica- 
tion that  the  old  road  was  unsafe.  The  plaintiff  passed  over 
the  road  in  company  with  another  man  on  the  morning  before 
the  accident  happened,  and  that  was  the  only  evidence  that 
he  knew  of  the  situation  of  the  road.  In  returning,  the  same 
evening,  the  horse  followed  the  line  of  the  old  highway,  and 
th^  plaintiff  was  precipitated  into  the  ditch,  whereby  he  was 
injured.  The  plaintiff  obtained  a  verdict  in  the  Court  of  Com- 
mon Pleas,  and  the  defendants  move  for  a  new  trial,  on  the 
ground  of  alleged  errors  in  charging  the  jury,  and  in  refusing 
to  charge  as  requested. 

There  are  two  counts  in  the  declaration.  The  first  alleges, 
in  general  terms  and  in  the  usual  form,  that  the  injury  was 
received  while  traveling  upon  and  along  the  public  highway. 
The  second  alleges  substantially  the  facts  above  stated.  The 
verdict  was  for  the  plaintiff  on  the  second  count,  and  for  the 
defendants  on  the  first  count. 

No  question  is  made  in  this  comt  as  to  contributory  negli- 
gence in  the  plaintiff;  but  the  question  is,  in  general  terms, 
are  the  defendants  liable  under  the  circumstances  above 
stated  ?  The  court,  in  response  to  a  request  made  by  the 
defendants'  counsel,  charged  the  jury  that  the  action  was  not 
fomided  on  the  8th  section  of  the  statute,  requiring  the  town 
to  erect  railings  on  the  sides  of  bridges,  and  parts  of  the 
highway  so  made  or  raised  above  the  adjoining  ground  as  to 
endanger  the  safety  of  travelers ;  but  was  founded  on  the  6th 
section  of  the  act,  which  provides  tliat  if  any  person  shall 
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lose  a  limb,  break  a  bone,  or  receive  any  bruise  or  bodily  in- 
jury by  reason  of  any  defective  bridge  or  road,  the  town 
whose  duty  it  is  to  keep  the  road  or  bridge  in  repair,  shall 
pay  to  the  person  so  injured  just  damages.  Was  the  then 
existing  highway  defective  within  the  meaning  of  this  sta^ 
ute? 

It  is  not  contended  that  there  was  any  structural  defect,  w 
want  of  proper  repair,  in  the  highway  itself.  There  was 
therefore  no  danger  to  the  plaintiflf  arising  from  the  negli- 
gence of  the  defendants,  so  long  as  he  kept  within  the  limits 
of  the  highway  ;  but  the  danger  consisted  in  his  being  drawn, 
unwittingly,  from  the  highway,  and  induced  to  travel  in  and 
along  the  route  of  tlie  old,  discontinued  and  dangerous  high- 
way. The  case  is  a  novel  one  in  some  of  its  aspects,  and 
presents  a  question  differing  somewhat  from  any  that  has 
hitherto  arisen  in  this  state. 

1 .  The  defendants  asked  the  court  to  charge  the  jury  "  that 
if  the  acts  of  the  water  company  in  changing  the  road  bed, 
were  done  according  to  the  powers  conferred  upon  them  by 
their  charter,  and  such  changes  in  the  road  bed  were  in  good 
faith  and  without  fraud  approved  by  the  selectmen  of  the 
town,  the  defendants  could  not  be  liable  in  this  action  for  an 
accident  happening  on  a  portion  of  the  discontinued  road, 
even  though  the  jury  should  find  that  the  selectmen  erred  in 
judgment  in  approving  of  such  change."  The  court  charged 
the  jury  that  the  above  claim  was  correct  as  applicable  to 
the  first  count  of  the  declaration,  but  did  not  otherwise  so 
charge.  We  think  this  request  wa«  clearly  inappliccJ^le  to 
the  second  count.  That  count  does  not  base  the  liability 
of  the  defendants  upon  any  error  in  judgment,  or  upon  any 
negligence  in  respect  to  the  condition  of  the  bed  of  the  old 
road  at  the  precise  spot  where  the  accident  happened ;  but 
the  negligence  consisted  in  leaving  the  new  road  without  a 
sufficient  guard  to  prevent  travelers  from  going  astray  upon 
the  old. 

2.  Tlie  defendants  further  requested  the  com^  to  charge 
"  that  the  plaintiff  must  prove  to  the  satisfaction  of  the  jury 
that  the  precise  place  where  the  injury  was  received  was  a 
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public  highway  of  the  town  of  Derl)y,"  which  the  court 
omitted  to  charge ;  "  and  that  the  highway  where  the  accident 
happened  was  defective  and  out  of  repair,  by  the  fault  and 
negligence  of  the  defendants,  and  that  the  plaintiff's  injury 
was  caused  by  that  defect."  The  court  charged  the  jury  that 
it  was  not  necessary  in  all  cases  that  the  place  where  the 
injury  was  received  should  be  a  part  of  a  highway,  but  that 
the  injury  must  have  happened  because  the  highway  was  out 
of  repair  and  defective  by  the  fault  and  negligence  of  the 
defendants,  and  that  the  plaintiflF's  injury  must  have  been 
caused  by  that  defect. 

The  objection  to  this  part  of  the  charge  is,  that  it  is  not 
sufficiently  specific,  and  was  calculated  to  mislead  the  jury, 
unless  limited  by  other  proper  instructions.  There  would  be 
force  in  this  objection  if  the  charge  in  this  respect  stood  alone. 
But  considering  this  part  of  the  charge  in  its  application  to 
the  case  in  hand,  and  in  connection  with  the  charge  of  the 
coiul;  in  response  to  the  defendants'  fourth  request,  as  stated 
hereafter,  in  which  the  court  carefully  and  properly  applied 
the  substance  of  the  charge  now  under  consideration  to  the 
circumstances  of  this  case,  we  are  of  the  opinion  that  the 
jury  could  not  have  been  misled  by  it,  and  that  the  defendants 
have  thereby  sustained  no  injury. 

8.  The  defendants  further  requested  the  court  to  charge, 
"  that  towns  are  not  obliged  to  fence  their  roads  against  ad- 
joining land,  or  maintain  any  fence  or  railing  on  the  sides  of 
their  highway,  for  the  purpose  of  preventing  injuries  outside 
the  limits  of  the  highway,  unless  the  sides  of  such  parts  of 
such  highways  are  so  made  or  raised  above  the  adjoining 
ground  as  to  endanger  the  safety  of  travelers ;  and  that  if  the 
road  bed  of  the  new  highway  at  the  point  of  separation  fr<Jm 
the  old  or  former  highway  in  question,  was  not  raised  above 
the  road  bed  of  the  old  highway,  the  defendants  were  not  bound 
by  law  to  erect  or  maintain  a  railing  or  fence,  and  were  not 
under  any  circumstances  liable  for  injuries  happening  outside 
of  the  limits  of  the  highway.  The  court  charged  the  jury 
"  that  towns  are  not  ordinarily  bound  to  fence  or  rail  their 
highways,  and  are  not  generally  liable  for  injuries  received 
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outside  the  limits  of  the  highway,  but  that  under  same  circum- 
stances towns  miffht  be  liable  for  injuries  received  outside  the 
limits  of  the  highway,  and  that  if  the  jury  should  find  as 
claimed  by  the  plaintiff,  that  the  new  and  the  old  road  ran  in 
the  same  general  direction,  and  that  the  defendants  had  left 
the  new  highway  at  the  point  of  separation  from  the  old 
without  any  guard  or  railing,  and  in  such  a  condition  as 
would  be  well  calculated  to  mislead  persons  of  ordinary  pru- 
dence, and  draw  them  from  the  new  road  into  the  old  and 
unsafe  road  under  the  belief  that  they  were  still  on  the  pub- 
lic highway,  then  there  was  nothing  in  the  law  to  prevent  a 
recovery,  and  that  if  the  jury  should  so  find,  their  verdict 
should  be  for  the  plaintiff  on  the  second  count ;  if  they  should 
not  so  find,  then  their  verdict  should  be  for  the  defendants  on 
both  counts." 

The  first  part  of  this  request,  as  a  general  proposition,  is 
well  enough.  The  latter  part,  which  would  seem  to  establish 
it  as  a  rule  precluding  the  possibility  of  any  exception  to  it, 
is  wrong.  Again :  the  words  "  railing"  and  "  fence,"  as  used 
in  the  8th  section  of  our  statute,  seem  to  imply  a  barrier  of 
sufiicient  strength  to  prevent  travelers,  under  ordinary  cir- 
cumstances, from  going  off  a  bridge  or  embankment.  If 
the  defendants'  counsel  used  the  words  in  that  sense,  we  see 
no  objection  to  the  request,  provided  it  had  any  application 
to  the  case ;  for  we  do  not  suppose  it  was  necessary  for  the 
defendants  to  erect  any  such  barrier  at  this  place.  A  written 
or  printed  notice  that  the  road  was  discontinued,  brought 
home  to  the  knowledge  of  a  party  who  knowingly  attempted 
to  pass  over  the  road,  would  have  been  sufficient.  But  if 
they  meant  by  it,  as  we  suppose  they  did,  that  the  defendants 
were  under  no  obligations,  by  means  of  a  fence,  railing,  or 
otherwise,  to  inform  the  public  that  the  old  highway  was  dis- 
continued and  unsafe,  then  we  think  they  were  clearly  wrong. 

And  that  brings  us  to  consider  this  question, — was  the 
want  of  such  notice  a  defect  in  the  new  highway  ? 

The  object  and  purpose  of  the  statute  was  to  compel  towns 
to  keep  their  highways  reasonably  safe  for  travelers.  Tlie 
dangerous  character  of  this  highway,  taken  as  a  whole,  can 
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admit  of  no  question.  Strangers,  and  others  acquainted  with 
the  road  as  it  was,  but  unaware  of  the  change,  passing  over 
it  in  a  dark  night,  would  be  almost  certain  to  be  drawn  from 
the  road,  and  to  meet  with  an  accident  at  the  risk  of  life 
itself.  The  road  was  therefore  unsafe.  Was  there  any  ex- 
cuse for  it  ?  The  expense  of  some  device  whereby  the  public 
could  have  been  effectually  warned  of  the  danger,  would  have 
been  very  slight.  Can  it  be  presumed  that  so  great  a  danger, 
resulting  probably  in  such  serious  consequences,  and  so  easily 
guai'dcd  against,  was  not  embraced  in  the  mischief  which 
the  legislature  intended  to  prevent  ?  The  fact,  upon  which 
the  defendants  so  much  rely,  that  the  place  where  the  acci- 
dent happened  was  from  twenty  to  forty  rods  from  the  point 
of  divergence  of  the  two  roads,  and  from  two  to  five  rods 
distant  from  the  nearest  point  in  the  new  highway,  seems  to 
us  to  be  entitled  to  little  or  no  weight.  The  danger  did  not 
materially  depend  upon  the  proximity  of  the  ditch  to  the  new 
highway,  nor  was  it  to  any  appreciable  extent  diminished  by 
its  distance  from  it.  If,  at  certain  times,  the  traveler  gets 
upon  the  wrong  road,  the  accident  will  be  sure  to  happen 
unless  prevented  by  some  unexpected  event. 

The  road  as  it  was  therefore  was  a  trap,  and  it  was  mani- 
festly the  duty  of  the  town  to  use  all  reasonable  precautions 
to  prevent  strangers,  and  the  unwary,  from  being  caught  in 
it.  It  must  be  borne  in  mind  that  the  question  does  not 
relate  to  the  duty  of  towns  to  fence  highways  generally,  or  to 
use  other  precautions  to  prevent  travelers  from  going  astray. 
The  jury  were  properly  told  that  no  such  duty  rested  upon 
them.  Ordinarily  there  can  be  no  danger  to  the  traveling 
public  from  the  want  of  such  a  fence.  But  when  the  public, 
for  a  long  time,  have  been  accustomed  to  pass  over  a  given 
piece  of  highway,  and  the  same  becomes  impassable  or  dan- 
gerous from  any  cause,  so  that  it  is  necessary  to  divert  public 
travel  therefrom,  good  sense,  as  well  as  common  prudence  and 
the  dictates  of  humanity,  requires  that  some  means  should 
be  adopted  whereby  the  public  shall  be  effectually  warned  of 
the  danger.  That  not  having  been  done,  the  discontinuance 
was  on  paper  merely.    There  was  no  real,  actual  discontin- 
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uance.  The  old  road  was  not  closed,  but  was  apparently  an 
open,  public  highway  still.  A  road  cannot  be  discontinued 
by  a  mere  vote.  Something  more  is  requisite.  The  public 
must  be  actually  excluded  therefrom.  Until  that  is  done  the 
liability  of  the  town,  as  to  all  persons  without  notice,  remains 
the  same.  So  in  this  case.  Merely  opening  a  new  track 
and  declaring  the  old  track  discontinued,  was  clearly  insuffi- 
cient. It  was  negligence  in  tlie  selectmen  to  approve  tlie 
change  and  leave  the  two  roads  in  that  condition.  A  fence, 
or  its  equivalent,  to  keep  the  public  from  the  old  track,  was 
essential.  It  was  their  duty  to  see  not  only  that  the  new 
road  was  in  proper  condition,  but  that  the  two  combined  did 
not  endanger  the  lives  and  property  of  those  using  the  new. 
Failing  in  this  was  not  merely  an  error  in  judgment,  it  was 
negligence ;  and  the  town  is  liable  for  tlie  consequences  of 
that  negligence. 

The  principle  underlying  this  decision  is  not  now  estab- 
lished for  the  first  time  in  tliis  state.  Towns  are  required  to 
keep  the  limits  of  the  highway  outside  of  the  traveled  path 
treasonably  free  from  objects  which  are  calculated  to  frighten 
horses  of  ordinary  gentleness.  Dimock  v.  Town  of  Suffield, 
80  Conn.,  129 ;  Eewismy.  City  of  New  Haven,  34  Conn.,  136, 
If  objects  like  these  constitute  defects  in  the  highway,  surely 
a  higliway  so  situated  that  travelers  will  be  likely  to  be 
allured  from  it  into  dangerous  patlis,  must  be  defective.  The 
danger  in  the  one  case  is  as  real  as  in  the  other.  The  case 
of  Thorp  V.  Town  of  Brookfiddy  36  Conn.,  820,  was  in  some 
respects  like  the  present.  A  portion  of  a  bridge  had  been 
carried  away  by  a  freshet,  so  that  it  was  impassable.  It  was 
condemned,  and  the  selectmen  by  means  of  a  fence  across 
the  highway  on  both  sides,  attempted  to  turn  the  travel  from 
it.  The  court  held  that  they  were  guilty  of  negligence  in 
not  continuing  the  barrier,  so  as  effectually  to  warn  tlie  pub- 
lic of  danger.  See  also  Oily  of  Norwich  v.  Breeds  30  Conn., 
636,  where  the  same  principle  is  distinctly  recognized. 

A  brief  reference  to  some  of  the  auUiorities  in  other  states 
will  show  what  the  law  is  elsewhere.  In  Ireland  v.  The  (?«- 
wegoy  Hannibal  ^  Sterling  Plank  Road  Companyy  13  N. 
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York,  526,  the  facts  were  these.  The  defendants  were  au- 
thorized to  use  an  existing  highway  for  the  construction  of 
their  road.  In  grading  for  the  plank  road  the  defendants, 
within  the  bounds  of  the  former  highway,  excavated  the 
earth  so  as  to  make  a  new  track  lower  than  the*  former  trav- 
eled* path.  Tlie  new  track  diverged  from  the  traveled  path- 
way of  the  former  highway.  The  two  tracks  were  on  a  level 
at  the  place  where  they  separated,  and  each  was  of  suflScient 
width  at  that  place  to  admit  of  traveling  with  a  carriage ; 
but  the  old  pathway  gradually  became  higher  than  the  new 
track,  and  grew  narrower  until  it  came  to  a  point  at  a  place 
where  it  was  elevated  from  two  to  three  feet  above  the  new 
track.  The  evidence  tended  to  show  that  the  plaintiff, 
driving  along  in  the  evening,  kept  the  old  path,  and  was 
thrown  from  his  wagon  and  seriously  injured.  The  Court  of 
Appeals  held  that  the  defendants  were  liable.  Denio,  C.  J., 
says : — ^"  Where  a  road  is  so  constructed  or  altered  as  to  pre- 
sent at  one  point  two  paths,  both  of  which  exhibit  the  appear- 
ance of  having  been  used  by  travelers,  and  one  of  them  leads 
to  a  dangerous  precipice,  while  the  other  is  quite  safe,  it  is 
the  duty  of  those  having  charge  of  the  road  to  indicate,  in  a 
manner  not  to  be  mistaken  by  day  or  by  night,  that  the  unsafe 
patli  is  to  be  avoided ;  and,  if  it  cannot  be  otherwise  done,  to 
put  up  such  an  obstruction  as  will  turn  the  traveler  from  the 
wrong  track." 

In  Coggstoell  v.  hihahitcmtB  of  Lexington^  4  Gushing,  807,  it 
appeared  that  a  post  stood  within  the  limits  of  the  general 
course  and  direction  of  the  travel,  and  made  traveling  dan- 
gerous ;  but  whether  within  or  without  the  limits  of  the  high- 
way did  not  appear.  The  court  held  that  the  town  was  liable 
in  either  case,  and  that  if  the  post  was  out  of  the  limits  of 
the  highway,  so  that  they  could  not  lawfully  remove  it,  it  was 
their  duty  to  place  such  a  fence,  or  other  barrier,  between 
it  and  the  road,  as  would  have  rendered  tlie  road  safe.  The 
same  principle  was  recognized  in  Oof  line  v.  Inhabitants  of  Dor- 
c/iestevj  6  Gush.,  896,  and  in  Hoyden  v.  Inhabitants  ofAttie- 
boroughj  7  Gray,  888. 

The  case  of  Davis  v.  Sillj  41  N.  Ilamp.,  829,  is  an  author- 
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ity  directly  establishing  the  proposition  that  "  the  want  of  a 
suflBcient  railing,  barrier  and  protection  to  prevent  travelers 
passing  upon  a  highway  from  running  into  some  dangerous 
excavation  or  pond,  or  against  a  wall,  stones  or  other  dan- 
gerous obstioiction  without  its  limits,  but  in  the  general  direc- 
tion of  the  travel  thereon,  may  properly  be  alleged  as  a 
defect  in  the  highway  itself."  The  same  doctrine  is  supported 
by  Willep  v.  Portmouth,  86  N.  Hamp.,  803. 

It  is  true  the  case  now  before  us  is  not,  in  all  respects, 
identical  with  these  cases.  The  difference,  however,  consists 
mainly  in  the  distance  of  the  excavation  from  the  new  high- 
way. We  have  endeavored  to  show  that  the  matter  of  dis- 
tance was  immaterial.  If  we  are  correct  in  this  then  the 
principle  involved  in  all  the  cases  is  the  same. 

For  these  reasons  a  majority  of  the  court  are  satisfied  that 
there  should  be  no  new  trial. 

In  this  opinion  Butleb,  C.  J.,  Foster  and  Seyhoub,  Js., 
concurred. 

Park,  J.,  was  of  opinion  that,  as  the  plaintiff's  injury  was 
owing  wholly  to  his  going  astray  from  the  public  highway 
upon  a  road  that  had  been  legally  discontinued  in  accordance 
with  the  provisions  of  the  charter  of  the  Housatonic  Water 
Company,  and  was  not  connected  in  any  manner  with  public 
travel  upon  a  public  highway,  he  could  not  recover.  He 
regarded  the  cases  hitherto  decided,  where  towns  have  been 
held  liable,  as  all  cases  of  injury  to  persons  traveling  on  the 
highway  itself.  And  as  confessedly  towns  are  not  liable  any 
further  than  some  statute  imposes  a  liability,  he  considered 
it  necessary  to  a  liability  on  the  part  of  the  defendants  that 
there  should  be  some  statute  requiring  towns  to  erect  fences 
or  other  barriers,  or  give  public  warning  in  some  manner,  to 
prevent  travelers  on  public  roads  from  going  off  the  road  to 
their  injury;  the  statute  requiring  a  railing  to  be  erected 
by  towns  wliere  the  sides  of  tlie  road  are  raised  above  the 
adjoining  land  having  no  application  to  a  case  like  this,  where 
the  place  of  danger  was  remote  from  the  highway  itself. 
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James  B.  Woosteb  v9.  Isauh  Gloyeb. 

Qoestioiis  relating  to  the  anfficiencj  of  the  declaratioD,  to  the  proper  parties  to  a 
suit,  and  to  the  sendee  of  the  writ,  are  not  ordinarily  proper  matters  to  be 
considered  on  a  petition  for  a  new  trial. 

Where  the  petition  contained  no  averment  in  respect  to  such  matter?,  and  it  did 
not  appear  that  they  in  any  way  conduced  to  the  judgment  against  the  peti- 
tioner, the  court  refused  to  revise  the  action  of  the  court  below  upon  them. 

A  new  trial  will  not  be  granted  where  it  appears  that  substantial  justice  has  been 
done,  and  that  the  result  of  a  new  trial  would  not  probably  be  different 

Evidence  by  the  respondent  that  substantial  justice  has  been  done  is  admissible 
in  a  petition  for  a  new  trial. 

A  new  trial  will  not  be  granted  on  the  ground  of  excessive  damages,  unless  it 
appears  that  they  are  so  excessive  as  to  do  substantial  injustice. 

An  amendment  of  the  record  after  a  cause  has  gone  into  judgment,  upon  the  ap- 
plication of  one  of  the  parties,  ought  not  to  be  made  without  notice  to  the 
other  party.  But  where  an  amendment  was  so  made,  and  it  appeared  that  it 
corresponded  to  the  facts,  and  that  justice  required  it,  the  court  refused,  upon 
a  petition  for  that  purpose,  to  restore  the  record  to  its  original  condition. 

Petition  for  a  new  trial,  brought  to  the  City  Court  of  the 
city  of  New  Haven.  Tlie  petition  was  dismissed  by  the  court, 
and  the  petitioner  filed  a  motion  in  error  and  also  moved  for 
a  new  trial.  The  principles  of  law  decided«by  the  court  will 
be  suflSciently  understood  without  a  statement  of  the  facts  of 
the  case. 

Cothrenj  in  support  of  the  motion. 

HofferSy  contra. 

Carpenter,  J.  The  petitioner  was  defendant  in  an  action 
at  law  brought  against  him  by  the  respondent,  before  the 
City  Court  for  the  city  of  New  Haven.  Judgment  was  ren- 
dered against  him  by  default.  He  then  brought  to  that  court 
a  petition  for  a  new  trial,  and  that  being  denied,  he  moves 
for  a  new  trial  upon  that  petition,  and  files  also  a  motion  in 
error.  The  case  was  submitted  on  briefs,  and,  as  presented, 
seems  to  confound  all  distinctions  between  petitions  for  a  new 
trial  and  proceedings  based  thereon,  and  motions  for  a  new 
trial  or  motions  in  error  in  the  original  suit.    We  deem  it 
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proper  to  say  that  all  questions  relating  to  the  sufficiency  of 
the  declaration  in  the  original  suit,  to  the  service  of  the  writ, 
and  to  the  proper  parties  to  that  suit,  were  not  properly 
and  regularly  before  the  city  court  upon  the  petition  for  a 
new  trial,  inasmuch  as  there  is  no  allegation  in  the  petition 
respecting  them,  and  it  does  not  appear  that  they  in  any  way 
conduced  to  the  default  and  the  rendition  of  the  judgment 
against  the  petitioner.  We  have  not  therefore  considered  them. 
Ordinarily,  if  a  party  has  any  remedy  in  respect  to  such 
claims,  no  argument  is  required  to  show  that  a  petition  for  a 
new  trial  is  not  the  proper  one. 

In  respect  to  that  petition,  the  court  below  has  found  that 
the  petitioner  made  default  of  appearance  in  the  action  at 
law,  without  negligence,  either  in  himself  or  his  attorney. 
But  he  must  go  further,  and  show  that  injustice  has  been 
done  him,  and  that  juistice  requires  that  he  should  have  a  new 
trial.  In  this  he  fails,  for  it  is  expressly  found  "  that  sub- 
stantial justice  had  been  done,  and  that  the  result  of  a  new 
trial  would  not  probably  be  diflFerent."  In  view  of  this  find- 
ing the  court  below  exercised  its  discretion  in  refusing  a  new 
trial.  If  it  is  proper  for  us  to  review  the  exercise  of  tiiat 
discretion  at  all,  we  have  no  disposition  to  interfere  in  the 
present  case ;  as  we  are  satisfied  with  the  result  to  which  the 
court  came. 

A  question  is  made  whether  the  court  properly  admitted 
evidence  offered  by  the  respondent  to  rebut  the  claim  of  the 
petitioner  that  he  had  a  good  defense,  and  to  show  that  sub- 
stantial justice  had  been  done.  The  petitioner  averred  in  his 
petition  that  the  judgment  against  him  was  unjust,  and  that 
if  a  new  trial  was  awarded  him  he  believed  he  could  satisfy 
the  court  that  judgment  should  be  rendered  in  his  favor. 
These  averments  are  matters  of  substance,  and  must  be  sub- 
stantially proved.  The  evidence  objected  to  tended  directly 
to  disprove  them,  and  was  properly  admitted. 

The  court  sustained  the  claim  of  the  respondent, "  that 
even  if  the  court  should  be  of  the  opinion  that  the  amount 
of  said  damage  was  greater  than  should  have  been  awarded, 
a  new  trial  should  not  be  granted  on  the  ground  of  excessive 
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damages,  as  the  original  judgment  was  for  the  sum  of  only 
fifty  dollars."  Construing  this  in  connection  with  the  finding 
that  substantial  justice  has  been  done,  we  think  it  is  manifest 
that  the  court  did  not  consider  the  damages  so  excessive  as 
to  amount  to  injustice.  If  so,  a  new  trial  for  that  reason  was 
properly  refused. 

There  is  no  error  and  a  new  trial  must  be  denied. 

It  seems  that  after  the  judgment  of  the  court  in  the  princi- 
pal petition,  and  afler  copies  of  the  record  had  been  trans- 
mitted to  this  court,  it  was  discovered  that  the  return  on  the 
writ  in  the  original  cause,  which  was  served  by  the  sheriff  of 
New  Haven  County,  was  not  signed  by  him  as  deputy  sheriff 
for  Litchfield  County,  where  the  writ  was  served.  Upon  ap- 
plication of  the  respondent's  counsel,  without  notice  to  the 
petitioner  or  his  counsel,  the  court  permitted  the  sheriff  to 
amend  his  return,  and  caused  the  copies  in  this  court  to  be 
corrected  so  as  to  correspond.  The  supplemental  petition 
prays  that  the  record  may  be  restored  to  its  original  condition, 
which  prayer  was  denied.  That  proceeding  also  is  brought 
here  for  revision  by  motion  in  error. 

We  do  not  wish  to  be  imderstood  as  sanctioning  the  mode 
in  which  the  amendment  was  made.  Notice  should  have 
been  given  to  the  adverse  party  or  his  counsel.  But  the  facts 
stated  in  this  petition  show  dearly  that  the  original  return 
was  a  mistake,  that  the  return  as  amended  strictly  conformed 
to' the  facts,  and  that  justice  required  that  the  amendment 
should  be  made.  Restoring  the  record  therefore  would  have 
been  unjust,  and  we  cannot  see  that  it  would  have  subserved 
any  good  purpose ;  especially  as  the  amendment  in  no  way 
affected  the  merits  of  the  petition  for  a  new  trial. 

There  is  no  error  in  this  judgment. 

In  this  opinion  the  other  judges  concurred. 
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WiLUAM  Wells  and  another  vb.  Philip  Thoebcan  and  wife. 


The  law  is  well  settled  in  this  state  that  a  married  woman  majr  contract  debts, 
and  where  snch  is  her  intention  maj  render  her  separate  property  liable  in 
equity  for  their  payment. 

A  husband  who  was  bankrupt,  with  the  consent  of  his  wife,  who  had  separate 
property,  carried  on  business  in  her  name,  and  represented  himself  as  trustee 
for  her.  As  such  trustee  be  took  a  lease  of  a  store  and  contracted  with  the 
plaintiffs  to  make  certain  alterations  in  it  The  work  was  done  with  the 
knowledge  and  consent  of  the  wife  and  for  the  benefit  of  the  leased  property, 
and  part  payment  was  made  in  checks  signed  in  her  name.  Held,  in  a  suit  in 
equity  to  charge  the  separate  property  of  the  wife  with  payment,  that  the  wife 
must  be  regarded  as  having  intended  so  to  charge  her  separate  estate,  and  had 
so  charged  it. 

And  held  that  the  decree  should  be  that  payment  be  made  from  the  personal 
property  of  the  wife,  and  not  from  her  real  estate. 

Bill  in  equity  to  charge  the  separate  property  of  the  re- 
spondent Leonora  Thorman,  the  wife  of  the  other  respondent, 
with  the  payment  of  a  bill  for  work  upon  a  store  of  which 
she  was  lessee  and  occupant ;  brought  to  the  Superior  Court 
in  New  Haven  County.  The  following  facts  were  found  by  a 
committee. 

On  the  first  day  of  August,  1868,  and  for  a  long  time  pre- 
vious thereto,  Philip  Thorman  and  Leonora  Tliorman  the 
respondents,  who  were  husband  and  wife,  were  doing  business 
under  the  name  of  L.  Thorman.  She  had  property  in  her 
own  right ;  he  was  at  the  time  and  has  remained  a  bankrupt. 
In  doing  business  under  the  name  of  L.  Thorman,  Philip 
Thorman  represented  himself  as  trustee  for  Leonora  Thor- 
man, and  acted  as  such  trustee. 

On  the  25th  day  of  February,  1868,  James  Gallagher  leased 
a  store  to  Philip  Tliorman,  as  trustee  of  the  estate  of  his 
wife.  Both  entered  into  possession  of  the  premises  about 
May  1st,  1868,  and  have  ever  since  been  in  possession. 

About  the  first  of  August,  1868,  Philip  Thorman,  act- 
ing as  trustee  for  his  wife,  entered  into  a  parol  contract  with 
Wells  &  White,  the  petitioners,  to  put  a  new  front  in  the 
store  and  to  alter  and  fit  it  up  for  her.    The  petitioners  per- 
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formed  their  part  of  the  contract,  and  furnished  work  and 
materials  to  the  amount  of  $562.  Philip  Thorman,  as  trustee, 
paid  to  them  for  such  work  and  materials,  f  175,  payments 
being  made  in  checks  signed  "  Leonora  ThQrman ;"  and  there 
remains  due  to  them  for  such  work  and  materials,  $887.11, 
with  interest  $18.06,  amounting  in  all  to  $405.17.  The  work 
and  materials  were  furnished  with  the  knowledge  and  consent 
and  at  the  request  of  the  wife,  and  for  the  benefit  of  her 
estate. 

Upon  these  facts  the  court  (/San/brrf,  t/*.,)  passed  a  decree 
that  the  balance  due  the  petitioners  ($405.17),  with  costs, 
should  be  paid  to  the  petitioners  from  the  property  of  the 
respondent  Leonora  Thorman.  The  respondents  brought  the 
record  before  this  court  by  a  motion  in  error. 

Doolitthj  for  the  plaintiffs  in  error. 

Pardee^  for  the  defendants  in  error. 

Pabk,  J.  We  think  there  is  no  error  in  the  judgment 
complained  of,  except  in  the  form  of  the  decree  passed  by  the 
court. 

The  law  is  well  settled  in  this  state,  that  a  married  woman 
may  contract  debts,  and,  where  such  is  her  intention,  may 
render  her  separate  property  liable  in  equity  for  the  payment. 
2  Swift  Dig.,  141;  Reeve's  Dom.  Rel.,  260;  Donalds  v. 
Plumbj  8  Conn.,  447 ;  Imla$/  v.  Huntington^  20  id.,  146 ; 
Leavitt  v.  Beime,  21  id.,  1. 

It  appears  clearly  from  the  record  in  this  case  that  Leonora 
Thorman,  one  of  the  respondents,  contracted  this  debt,  and 
intended  to  charge  and  did  charge  her  separate  estate  with 
the  payment  of  it.  She  made  a  contract  with  the  petitioners 
through  her  husband  acting  for  her  at  her  request ;  and  the 
work  was  performed  for  the  benefit  of  her  separate  estate, 
and  it  had  that  effect ;  and  while  the  work  was  progressing, 
or  since  its  completion,  she  paid  a  large  part  of  the  petition- 
ers' original  claim  out  of  her  own  estate.  We  deem  these 
facts  sufficient  to  charge,  in  equity,  her  separate  estate. 
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Tlie  statute  of  1849  in  regard  to  the  rights  of  mai-ried 
women,  does  not  debar  the  petitioners'  right  to  recover. 
Tliere  was  no  sale  or  transfer  of  the  estate  ol  tlie  wife  in 
this  transaction,  neither  was  there  of  the  husband's  interest 
therein ;  hence  the  statute  has  no  application  to  the  case. 

We  think  therefore  there  is  no  error  so  far  as  the  merits 
of  the  case  are  concerned ;  but  we  think  tiiere  is  in  the  form 
of  the  decree. 

The  decree  should  have  directed  that  the  sum  of  four  hund- 
red and  seventy  dollars  and  fortjHiine  cents  should  be  paid 
to  the  petitioners  from  the  perwnal  propertjf  of  tiie  respond- 
ent Leonora  Thorman,  and  that  execution  should  issue  to  be 
levied  on  that  property,  but  not  on  her  real  estate. 

We  think  so  fwr  there  is  error  in  the  form  of  the  decree, 
and  the  judgment  is  therefore  reversed,  and  the  case  re- 
manded to  the  Superior  Court. 

In  this  opinion  the  otiber  judges  concurred. 


TffiOl 


John  Avebill  and  others  v9.  William  S.  Hull. 

The  act  concerning  fisheries,  (Gen.  Statutes,  tit  23,  chap.  2,)  provides  that  a 
committee  appointed  hy  a  town  may,  npon  the  application  of  any  person  de- 
siring to  plant  oysters  in  navigable  waters  within  the  limits  of  the  town,  des^ 
ignate  and  stake  ont  for  snch  applicant  a  space  not  exceeding  two  acres ;  with 
a  provision  for  a  record  of  their  proceedings.  Another  section  provides  that 
no  natnral  oyster  bed  shall  be  set  apart  for  the  above  purpose  by  the  commit- 
tee ;  and  another  imposes  a  penalty  upon  any  person  who  should  take  oysters 
from  the  place  so  staked  out.  Held,  in  a  suit  for  the  penalty, — I.  That  the 
defendant  might  show  that  a  place  so  staked  out  by  the  committee  was  a  natu- 
ral oyster  bed.  2.  That  such  designation  would  be  invalidated  by  the  proof 
of  that  fact 

The  same  statute  provides  that  any  person  may  seize  any  vessel  used  in  gathering 
oysters  contrary  to  the  provisions  of  the  act^  and  that  npon  proceedings  before 
two  justices  of  the  peace  of  the  town,  upon  notice  to  the  persons  in  possession, 
such  vessel  may  be  condemned  and  sold,  the  proceeds  of  the  sale,  after  deduct- 
ing costs  and  chaxges,  to  be  paid  one-half  to  him  who  made  the  seizure  and  the 
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other  hfllf  to  the  trcasarer  of  the  town.  Held  that,  as  the  act  provided  for  no 
appeal  from  the  judgment  of  the  justices,  it  was  in  violation  of  the  provision 
^  the  constitutioa  of  the  state  securing  the  right  of  trial  by  jury. 

Writ  op  error  to  the  Superior  Court  in  New  Haven  county, 
from  the  judgment  of  two  justices  of  the  peace,  upon  proceed- 
ings for  the  seizure,  condemnation  and  confiscation  of  a  vessel 
taking  oysters  in  violation  of  the  act  concerning  fisheries ; 
reserved  for  the  advice  of  this  court.  The  case  is  suflBciently 
stated  in  the  opinion. 

Wright  and  H.  L.  Harrison,  for  the  plaintiflfe  in  error. 

C.  R,  InffersoUy  for  the  defendant  in  error. 

Seymour,  J.  The  defendant  in  error  as  ^deputy  sheriff 
seized  the  plaintiffs'  vessel  by  virtue  of  the  act  for  regulating 
and  encouraging  fisheries. 

The  75th  and  76th  sections  of  the  act  are  as  follows,  so  far 
as  they  relate  to  the  matter  under  c(msideration : 

§75.  "No  person  shall  take,  rake,  gather,  or  otherwise 
disturb  and  injure,  any  oysters  planted  by  any  person  in  the 
navigable  waters  of  this  state,  in  grounds  designated  by  a 
committee  appointed  by  any  town  for  that  purpose,  where 
such  grounds  shall  have  been  staked  out  in  conformity  with 
such  designation  and  a  description  lodged  with  the  town 
clerk,"  Ac. 

§  76.  "All  sheriffs  and  constables  shall  seize,  and  any  other 
person  may  seize,  any  vessel,  boat,  Ac.  so  used  by  any  person 
in  taking,  raking,  or  gathering  oysters  contrary  to  the  pro- 
visions of  the  next  preceding  section ;  and  every  sheriff,  &c., 
who  shall  seize  such  vessel,  boat,  &c.,  shall  forthwith  give 
notice  to  two  justices  of  the  peace  residing  in  the  town  where 
such  seizure  was  made,  and  such  justices  shall  forthwith  make 
an  order  for  the  detention  of  the  same,  and  give  notice  to  the 
persons  in  possession  of  such  vessel,  boat,  &c.,  or  to  the 
owners  if  knovm,  of  such  time  and  place  as  they  shall  ap- 
point for  the  trial ;  and  said  justices  shall  at  the  time  appointed 
proceed  to  hear  and  determine  whether  such  vessel,  boat^  &c. 
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was  used  contrary  to  the  provisions  of  the  next  preceding 
section,  and  all  such  vessels,  boats,  <&c.,  so  found  to  be  used, 
shall  be  forfeited,  and  may  be  condemned  and  sold  by  order 
of  said  justices  in  such  manner  as  they  shall  direct,  and  the 
avails,  after  deducting  costs  and  charges,  shall  by  order  of 
said  justices  be  paid,  one-half  to  him  who  made  the  seizure 
and  the  other  half  to  the  treasury  of  the  town  where  the 
oflTence  was  committed.'* 

Proceedings  were  had  under  the  76th  section  of  the  statute 
above  recited  and  the  vessel  of  the  plaintiffs  in  error  was 
adjudged  forfeited  by  the  justices  and  ordered  to  be  sold. 
This  writ  of  error  is  brought  to  reverse  the  judgment  so  ren- 
dered. 

The  proceedings  are  detailed  at  length  in  the  record  and 
bill  of  exceptions  and  a  great  number  of  questions  arising 
out  of  the  proceedings  have  been  discussed  at  the  bar.  In 
the  view  which  we  take  of  the  matter  it  will  be  necessary  to 
advert  to  two  only  of  these  questions. 

1.  On  the  trial  the  respondents  offered  evidence  that  the 
grounds  designated  and  staked  out  for  planting  oysters,  (within 
which  grounds  the  vessel  was  seized,)  were  natural  oyster 
beds,  which  evidence  was  offered  for  the  purpose  of  invalidat- 
ing the  designation.  The  justices  rejected  the  evidence  so 
offered,  and  for  this  cause,  among  others,  the  writ  of  error  is 
brought. 

The  defendant  in  error  insists  that  the  evidence  was  prop- 
erly rejected.  He  argues  that  the  grounds  were  actually 
designated  by  the  committee,  who  acted  officially,  that  the 
grounds  were  staked  out  and  a  description  lodged  with  the 
town  clerk  in  conformity  with  the  terms  of  the  act,  and  that 
he,  acting  as  a  public  officer,  ought  to  be  justified  by  the  ap- 
parent regularity  of  the  designation. 

But  the  same  statute  §§  60,  61,  and  62,  in  conferring  the 
authority  under  which  oyster  grounds  are  to  be  designated, 
provides  among  other  things  that  nothing  herein  shall  be  con- 
strued to  authorize  any  committee  to  designate,  or  any  person 
to  mark,  stake  out  or  enclose,  any  natural  oyster  bed.  Such 
designation  and  enclosure  therefore,  not  being  authorized  by 
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the  statute,  would  seem  to  be  invalid.  The  committee  indeed 
act  officially,  but  only  as  ministerial  officers,  and  they  act  on 
the  application  of  the  party  interested,  without  notice  to  the 
public,  whose  rights  of  fishery  in  natural  oyster  beds  are  not 
intended  by  the  statute  to  be  subjected  to  the  jurisdiction  of 
the  committee.  If  the  rejected  evidence  be  not  admissible 
the  natural  oyster  beds  of  the  state  are  subjected  to  the  con- 
trol of  a  committee  of  the  town  without  a  hearing  and  with- 
out appeal. 

We  are  therefore  of  opinion  that  for  this  rejection  of  evi- 
dence the  judgment  must  be  reversed. 

The  section  of  the  statute  above  recited  gives  jurisdiction 
to  two  justices  to  declare  forfeited  and  order  sold  any  vessel, 
however  valuable,  which  may  be  used  in  taking  oysters  con- 
trary to  the  provisiops  of  the  act.  An  appeal  is  now  provided 
for  to  the  Superior  Court,  where  the  case  may  be  submitted 
to  a  jury,  but  no  such  provision  for  appeal  existed  at  the  time 
the  proceedings  were  had  which  are  now  under  review. 
Without -such  right  of  appeal  we  think  the  statute  conferring 
this  jurisdiction  on  the  justices  was  in  conflict  with  that  clause 
of  the  constitution  of  the  state  which  provides  that  the  right 
of  trial  by  jury  shall  remain  inviolate.  At  the  adoption  of 
the  constitution  no  such  extensive  powers  as  are  conferred  by 
the  statute  were  vested,  without  appeal  to  a  jury,  in  single 
magistrates.  In  similar  cases  the  legislature  has  been  careful 
to  provide  for  an  ultimate  right  of  trial  by  jury,  as  in  the  act 
for  tlie  suppression  of  intemperance,  where  a  justice  of  the 
peace  has  power  to  adjudge  forfeited  and  condemn  spirituous 
liquors  kept  for  sale  in  violation  of  the  act.  All  persons 
interested  in  the  liquor  seized  have  a  right  of  appeal,  and 
such  right  of  appeal  has  been  regarded  as  essential  to  the 
constitutionality  of  the  act. 

The  Superior  Court  is  advised  that  there  is  manifest  error 
in  the  judgment  of  the  justices  complained  of. 

In  this  opinion  the  other  judges  concurred. 
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87  m  Joseph  Sheldon,  administbator,  and  another,  vs.  Stephen 

P.  Bradley  and  others. 

A  conveyance  was  made  bj  a  deed  absolute  on  its  face,  but  which  was  intended 
in  part  to  secure  a  debt,  and  in  part  to  dcfrand  creditors,  the  property  madi 
exceeding  in  value  the  amount  of  the  debt.  After  the  death  of  the  grantor 
his  administrator  brought  a  bill  in  equity  against  the  grantee  to  set  aside  the 
conveyance  as  fraudulent,  but  the  court  found  that  the  deed  was  a  valid  deed 
and  vested  absolutely  in  the  grantee  all  the  title  of  the  grantor,  and  dismissed 
the  bill.  Immediately  after  this  the  grantee  conveyed  the  premises  for  a  valu- 
able consideration  to  other  parties.  Upon  a  bill  in  equity  afterwards  brought  by 
the  administrator  against  the  first  grantee  for  an  account  of  the  money  received 
by  him  from  the  sale  of  the  property,  it  was  held — I.  That  the  conveyance 
though  in  form  absolute  was  an  equitable  mortgage.  2.  That  the  decree  was 
to  be  ^regarded  as  conclusive  only  as  to  the  fraudulent  diaracter  of  the  deed 
and  did  not  estop  the  administrator  from  claiming  that  the  deed  was  a  mort* 
gage.  3.  That  the  money  received  by  the  grantee  above  the  amount  of  the 
mortgage  debt  was  money  had  and  received  by  him  for  the  use  of  the  estate 
of  the  grantor,  and  that  he  was  liable  to  account  for  the  same.  4.  That  the 
title  acquired  by  the  purchasers  from  the  grantee  was  to  be  regarded  as  a  per- 
fect title,  and  the  only  remedy  of  the  administrator  was  against  the  proceeds  in 
the  hands  of  the  grantee. 

It  was  not  averred  in  the  bill  that  the  money  was  needed  for  the  payment  of  debts, 
but  that  fact  was  found  by  a  committee  in  the  court  below.  Held  that  the 
court  below  should  be  advised  that  the  bill  be  amended  so  as  to  aver  that  Am^ 
before  the  passage  of  the  decree. 

The  widow  of  the  grantor,  who  had  been  one  of  his  administrators  and  was 
afterwards  removed,  was  one  of  the  petitioners.  It  appeared  that  as  adminis- 
trator she  had  for  a  long  time,  with  full  knowledge  of  the  facts,  refused  to 
assert  the  ri^ts  of  the  estate  with  regard  to  the- property,  though  requested  to 
do  so  by  a  creditor  with  an  offer  of  indemnity  against  costs,  and  that  she  had 
done  this  under  a  private  arrangement  with  the  grantee  for  the  conveyance  of 
the  premises  to  her  on  payment  of  the  mortgage  debt  to  him.  Held  that  she 
had  no  just  claim  for  the  interference  of  a  court  of  equity  in  her  frivor  with 
regard  to  her  right  of  dower  in  the  property,  and  that  the  bill  should  be  dis. 
missed  as  to  her  without  prejudice  to  any  rights  which  she  might  be  able  to 
establish  at  law. 

Bill  in  equity  to  set  aside  a  decree,  and  for  an  account 
and  an  injunction ;  brought  to  the  Superior  Court  in  New 
Haven  county.  The  petitioners  were  Joseph  Sheldon,  admin- 
istrator of  the  estate  of  William  P.  Bradley,  and  Maria  L, 
Bradley,  widow  of  the  intestate ;  the  respondents  were  Ste- 
phen P.  Bradley,  James  Baldwin,  Clark  R.   Shelton,  and 
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Elizabeth  B.  Shelton,  his  wife.     The  following  facts  were 
found  by  a  committee  to  whom  the  case  was  referred : 

On  the  10th  of  Jmie,  1861,  William  P.  Bradley  was  the 
owner  of  a  piece  of  land,  the  subject  of  the  controversy  in 
the  case,  situated  in  the  town  of  Orange,  in  New  Haven 
County,  containing  about  three  acres,  with  buildings  thereon, 
subject  to  a  mortgage  to  the  New  Haven  Savings  Bank  of 
$1,500.  He  was  at  this  time  in  embarrassed  circumstances, 
unable  to  pay  all  his  debts.  Among  others  he  was  owing  the 
respondent  Stephen  P.  Bradley,  who  was  his  nephew,  the  sum 
of  one  thousand  dollars.  The  premises  were  worth  consider- 
ably more  than  the  mortgage  debt  to  the  savings  bank  and 
the  amount  of  debt  due  Stephen  ;  and  with  the  intent  to 
secure  the  latter  indebtedness,  and  at  the  same  time  protect 
the  property  from  being  taken  by  his  other  creditors,  of  which 
intent  Stephen  was  aware,  William  conveyed  the  premises 
to  Stephen  on  the  10th  of  June,  1861,  by  a  quit-claim  deed 
of  that  date.  This  deed  was  absolute  on  its  face,  but  it  was 
understood  between  them  that  William  was  to  have  the  prem- 
ises back  on  the  payment  of  the  $1,000  and  interest.  This 
deed  was  recorded  on  the  day  of  its  execution,  June  10th,  1861, 
and  at  first  no  other  writing  was  contemplated  ;  but  a  few 
days  after,  at  the  suggestion  of  some  of  William's  family, 
William  got  Stephen  to  execute  with  him  an  agreement  dated 
June  12th,  1867,  by  which  Stephen  agreed  to  sell  and  convey 
the  land  to  him,  upon  the  payment  of  $1,000  with  interest  in 
certain  agreed  installments  within  three  years.  The  thousand 
dollars  mentioned  in  this  contract  was  the  old  debt  due  from 
William,  and  the  real  understanding  between  them,  that  the 
property  was  William's,  subject  only  to  the  payment  of  the 
debt,  remained  unchanged.  William  continued  in  the  pos- 
session of  the  premises  until  his  death,  which  occurred  Jan- 
uary 28th,  1864,  treating  them  as  his  own,  paying  the  taxes 
on  the  same  and  the  interest  to  the  savings  bank  and  the 
interest  on  the  $1,000,  and  spending  money  to  some  extent  in 
the  improvement  of  the  premises.  After  William's  death 
his  widow,  the  petitioner  Maria  L.  Bradley,  and  the  other 
petitioner  Joseph  Sheldon,  were  appointed  administrators  on 


Digitized  by  VjOOQIC 


826  NEW  HAVEN  AND  MIDDLESEX. 

Sheldon  v.  Bradley. 

his  estate  by  the  court  of  probate  for  the  district  of  New 
Haven,  wherein  the  estate  is  still  in  course  of  settlement. 
This  administi-ation  was  taken  out  April  7th,  1864.  After 
William's  death  the  taxes  were  paid  by  Stephen,  to  whom  the 
widow  referred  the  collector  when  he  called  upon  her  for  the 
same.  Stephen  also  thereafter  paid  the  interest  to  the  savings 
bank  on  its  debt.  The  widow,  however,  paid  Stephen  the 
interest  on  the  $1,000  debt  after  her  husband's  death  to  the 
amount  of  $60.12,  with  eflFects  (principally  corn)  belonging  to 
William's  estate:  The  widow  also  continued  to  occupy  the 
premises,  letting  part  of  the  house  to  tenants,  imtil  April, 
1867.  Tlie  widow  was  aware  of  the  conveyance  by  William 
to  Stephen,  and  of  their  understanding  about  the  premises, 
and  how  Stephen  held  the  title,  and  also  knew  of  the  written 
agreement  of  June  12th,  1861,  and  tliat  her  husband  had  it, 
and  she  was  reminded  of  the  existence  of  this  contract,  the 
spring  after  her  husband's  death  by  Jacob  Thompson,  one 
of  her  husband's  creditors,  to  whom  her  husband  had  com- 
municated the  fact  that  there  was  such  a  document. 

The  petitioner  Sheldon  drew  the  quit-claim  from  William 
to  Stephen,  and  was  one  of  the  witnesses  thereto,  and  took 
the  acknowledgment  thereof,  but  was  not  present  at  its  deliv- 
ery.  He  also  drew  the  document  of  June  12th,  1861,  but 
was  not  present  at  its  execution.  The  petitionee  as  admin- 
istrators returned  their  inventory  of  William's  estate  to  tlio 
court  of  probate  July  Stli,  1864,  making  no  mention  of  these 
premises  or  any  interest  therein.  The  estate  they  returned 
was  all  personal.  William's  estate  was  insolvent,  and  com- 
missioners were  appointed  thereon,  who  made  their  report 
of  the  claims  against  the  estate  to  the  court,  of  probate  in 
April,  1865.  Among  the  claims  allowed  was  one  in  favor 
of  one  Charles  A.  Dorman,  to  the  amount  of  over  a  thousand 
dollars.  This  claitia  was  in  charge  of  Chailes  T.  Shelton,  an 
attorney,  to  prosecute.  Shelton  had  heard  from  William  soon 
after  the  conveyance  to  Stephen,  that  he  was  entitled  to  have 
a  reconveyance  of  the  premises  in  question  on  the  payment 
of  the  savings  bank  debt  and  a  thousand  dollars  to  Stephen. 
He  told  the  administrators  of  this,  and  urged  them  to  inven- 
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torj  the  premises,  and  institute  proceedings  against  Stephen 
to  obtain  the  property  and  William's  interest  therein  for  the 
benefit  of  his  creditors.  This  was  declined  by  both,  and  was 
also  declined  when  Shelton  offered,  as  he  did,  an  indemnity 
against  the  cost  and  expense  of  the  proceeding — ^the  adminis- 
trator Sheldon  telling  him  that  the  papers  between  William 
and  Stephen  were  drawn  in  his,  Sheldon's,  office,  and  that 
there  was  no  chance  to  get  anything  for  William's  estate. 
At  Shelton's  instance,  however,  Sheldon  added  to  the  inven- 
tory of  William's  estate  an  interest  in  these  premises,  but 
caused  it  to  be  appraised  at  only  one  dollar,  claiming  it  to  be 
worthless.  Soon  after,  the  administrators,  having  obtained 
an  order  from  the  court  of  |)robate  for  the  purpose,  advertised 
to  sell  the  interest  of  William's  estate  in  these  premises  at 
public  auction  on  the  1st  of  January,  1866.  Shelton,  in  be- 
half of  the  Dorman  claim  against  the  estate,  thinking  that 
while  the  title  stood  as  it  did  an  inadequate  amount  would 
be  realized  from  William's  estate,  applied  for  an  injunction 
against  the  sale  to  the  Superior  Court  for  New  Haven  County, 
on  the  ground  that  it  would  fail  to  idealize  much  under  the 
circumstances,  and  alleging  the  deed  of  William  to  Stephen 
to  be  fraudulent  against  William's  creditors.  Stephen  and 
these  administrators  were  made  parties  to  this  petition,  and  a 
temporary  injunction  was  granted  against  sales  by  the  re- 
spondents, wliich  were  thereby  stopped.  A  motion  was  made 
to  dissolve  this  injunction,  which  motion  was  heard  in  October, 
1866,  by  Judge  Pardee  of  the  Superior  Court.  Both  these 
administrators  wore  witnesses  on  this  hearing.  At  tlie  in- 
stance of  the  judge  no  order  was  made  by  him,  but  it  was 
agreed  by  the  counsel  on  both  sides  that  a  petition  should  be 
brought  in  the  name  of  the  administrator,  Sheldon,  at  the 
next  term  of  the  court  in  that  county,  against  Stephen,  to 
test  the  validity  of  his  deed  from  William.  Stephen's  counsel 
said  that  this  would  only  make  delay,  but  the  judge  said  the 
case  should  be  a  privileged  one,  to  be  heard  and  disposed 
of  at  once,  and  so  it  was  agreed  it  should  be,  Sheldon  how- 
ever insisting,  and  so  it  was  settled,  that  all  the  expenses  and 
risk  of  the  suit  should  be  assumed  by  Shelton  or  his  clients, 
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and  were  not  to  be  Sheldon's  or  belong  to  William's  estate, 
as  he  claimed  nothing  could  be  made  for  the  estate  by  the 
litigation.  On  the  last  day  for  service  of  suit  at  the  next 
term  Stephen's  counsel  applied  to  Sheldon,  and  told  him  tbs 
agreement  liad  not  been  kept,  and  no  suit  had  been  brought. 
Sheldon  replied  that  he  would  see  Shelton,  and  reported  to 
Stephen's  counsel  that  he  could  not  find  him,  or  something 
of  the  sort.  The  case  was  not  brought,  and  Stephen's  coun- 
sel brought  the  matter  before  the  court,  and  demanded  a  trial 
on  the  Dormau  case,  and  the  petitioners  not  being  ready  the 
court  non-suited  them,  and  the  case  went  out  January  lOtii, 
1867.  At  the  instance  however  of  Shelton,  it  was  agreed  by 
Stephen's  counsel  that  the  latter  should  not  sell,  on  condition 
that  a  petition  to  test  Stephen's  title  should  be  brought  and 
disposed  of  at  the  approaching  March  term  of  the  Superior 
Court.  When  the  time  of  service  was  nearly  out  Stephen's 
counsel  again  complained,  and  threatened  to  sell  at  once, 
and  thereupon  the  case  was  brought,  and  a  sale  enjoined.  At 
the  March  term  Shelton  reported  to  Stephen's  counsel  that 
the  whole  matter  would  be  arranged  so  that  William's  estate 
would  get  something  out  of  it,  and  upon  this  assurance  it  was 
agreed  by  Stephen's  counsel  that  the  case  might  go  to  the 
following  May  term  with  the  understanding  that  it  should 
then  be  disposed  of  either  by  settlement  or  trial.  When  the 
May  term  arrived,  however,  the  matter  was  still  unarranged, 
and  there  were  but  five  days  in  the  term.  Sheldon  knew 
of  the  arrangements  and  how  the  case  stood.  Shortly  before 
the  May  term  he  had  decided  to  make  a  business  visit  to 
Europe,  but  this  does  not  appear  to  have  been  known  at  first 
to  others.  On  Friday,  May  17th,  1867,  the  4th  day  of  the 
May  term,  the  counsel  of  Stephen,  who  had  been  absent  for  a 
day  or  two,  looked  up  Sheldon,  mentioned  his  having  heard 
of  his  departure  for  Europe,  and  expressed  his  surprise,  and 
insisted  that  the  case  should  be  disposed  of  at  that  term  and 
not  go  over  again.  Sheldon  replied  that  he  had  tried  to  ar- 
range it  and  had  not  been  able  to  do  so,  had  tried  to  get  some- 
thing for  William's  estate,  and  either  then  or  previously  men- 
tioned a  thousand  dollars  as  the  sum  he  hoped  to  get.  PinaDy 
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he  sent  Stephen's  counsel  to  Shelton,  saying  that  he,  as  ad- 
ministrator, would  have  nothing  more  to  do  with  the  matter. 
Stephen's  counsel  replied  that  he  should  go  to  the  court  with 
it.  This  interview  was  in  the  evening,  and  that  night  Sheldon 
left  for  Europe.  The  next  day  Stephen's  counsel  went  to 
Shelton  and  notified  him  that  the  case  must  be  disposed  of, 
and  that  he  should  call  the  attention  of  the  comi;  to  it  and 
have  it  set  down  For  trial. 

On  Monday,  May  20th,  1867,  the  fifth  and  last  day  of  the 
May  term,  Stephen's  counsel  again  saw  Shelton,  who  wished 
to  arrange  some  terms  of  settlement.  This  was  declined,  and 
a  decree  or  a  trial  insisted  on,  with  the  remark  that  after  a 
decree  there  could  be  negotiations.  Stephen's  counsel  went 
to  the  court,  Shelton  being  present,  and  stated  the  various 
agreements  about  the  proceedings,  and  the  court  was  about 
to  order  a  trial  either  for  that  or  another  day,  whereupon 
Shelton  agreed  to  a  decree. 

The  answer  of  Stephen  Bradley  to  the  petition  was  filed, 
and  the  decree  complained  of  in  the  present  suit  was  passed 
by  the  court,  on  the  20th  day  of  May,  1867,  without  further 
or  other  hearing.  The  dower  of  William's  widow,  if  any 
existed,  was  not  supposed  to  be  extinguished  by  the  decree, 
nor  was  that  any  purpose  of  the  proceedings  in  the  case. 
She  was  not  a  party  to  them ;  but  Clark  R.  Shelton,  one  of 
*the  respondents,  both  before  and  after  the  decree,  (and  before 
the  decree  with  the  aid  and  concurrence  of  Sheldon,)  endeav- 
ored in  vain  to  induce  her  to  release  any  claim  of  that  sort 
which  she  might  have,  by  the  offer  of  a  small  sum  of  money, 
entirely  inadequate  if  the  claim  were  real. 

•  On  the  same  day  on  which  Ihe  decree  was  passed,  in  the 
afternoon,  C.  T.  Shelton,  Clark  R.  Shelton,  Stephen  P.  Brad- 
ley, James  J.  Baldwin,  one  of  the  respondents,  and  Marcus 
E.  Baldwin,  (James,  the  fiather-in-law,  and  Marcus,  the 
brother-in-law  of  Stephen),  met  at  the  office  of  Mr.  Doolittle, 
Stephen's  counsel,  and  then  and  there  Stephen  P.  Bradley 
conveyed,  by  deed  of  quit-claim  of  that  date,  the  premises  in 
question  to  Marcus  E.  Baldwin,  receiving  at  the  time  ^00 
from  Clark  R.  Shelton,  furnished  by  James  Baldwin,  who 
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further  undertook  for  Clark  R.  Shelton  to  pay  Stephen  $2,600 
more,  which  he  afterwards  did  pay,  and  for  which  Clark  R. 
Shelton  was  to  give,  and  afterwards  did  give,  security  on  the 
premises.  Clark  R.  Shelton  was  further  to  pay  to  Marcus  E. 
Baldwin  for  the  administrator,  or  to  the  administrator  on 
William's  estate,  and  for  the  benefit  of  the  estate,  a  further 
sum  of  $1,000,  within  four  months  from  the  20th  of  May, 
1867,  this  being  about  the  time  it  was  supposed  the  admin- 
istrator would  be  gone.  This  sum  also  James  Baldwin  agreed 
to  furnish,  if  necessary,  on  the  same  security  as  for  the  other 
amount.  These  sums  of  $600,  $2,600,  and  $1,000,  with  the 
debt  due  the  savings  bank  of  $1,600,  made  .up  the  $6,600, 
which  Clark  R.  Shelton  undertook  to  pay  for  the  premises. 
Marcus  on  his  part  executed  and  delivered  to  Clark  R.  Shel- 
ton the  following  agreement : . 

"  New  Haven,  May  20th,  1867.  Whereas  Stephen  P.  Brad- 
ley has  this  day  conveyed  to  me  the  Wm.  P.  Bradley  place 
in  West  Haven,  being  the  same  premises  mortgaged  to  the 
New  Haven  Savings  Bank  to  secure  a  note  of  fifteen  hundred 
dollars : — Now  therefore,  in  consideration  of  the  premises 
and  of  one  dollar  to  me  paid  by  Elizabeth  B.  Shelton,  wife 
of  Clark  R.  Shelton,  I  agree  that,  having  received  of  her  this 
day  $600, 1  will,  upon  the  further  payment  of  $2,500  and  the 
interest  thereon,  within  three  months  from  this  date,  and  also 
the  further  sum  of  $1,000  to  be  paid  to  me  or  to  the  adminis-  * 
trator  on  the  estate  of  William  P.  Bradley,  within  four  months 
from  this  date,  convey  by  quit-claim  deed  all  the  interest  in 
said  premises  which  the  said  Stephen  P.  Bradley  acquired  by 
deed  from  William  P.  Bradley,  and  also  the  interest  which 
the  said  Stephen  has  vested  in  him  by  a  decree  of  the  Supe- 
rior Court  for  New  Haven  County,  now  in  session,  and  entered 
up  this  day,  and  will  also  covenant  that  the  said  Stephen  P. 
and  myself  have  not  and  will  not  during  said  three  months 
convey  the  premises  to  any  other  person ;  and  the  said  Eliza- 
beth is  to  occupy  said  premises  till  said  three  months  elapse  ; 
and  it  is  understood  and  agreed  that  if  the  said  Elizabeth 
shall  fail  to  make  said  payments  according  to  the  said  coa- 
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tract,  the  sum  of  $100  shall  be  forfeited  to  the  said  Marcus 
E.  Baldwin,  and  said  Elizabeth  shall  have  no  claim  on  him 
therefor.     Marcus  E.  Baldwin." 

Clark  R.  and  0.  T.  Sbelton  were  both  at  this  time  insolvent; 
James  J.  Baldwin  was  responsible,  and  a  man  of  large  means. 
Stephen  P.  Bradley  wished  to  secure  the  $3,000,  which  he 
had  finally  agreed  to  take  for  his  conveyance  of  the  premises, 
and  to  put  the  title  out  of  himself  to  avoid  further  litigation  ; 
but  Clark  R.  Shelton  could  not  raise  the  funds  immediately 
to  pay  tlie  $2,500  and  $1,000,  in  adlition  to  the  $500  paid 
down,  and  therefore  Marcus  undertook  to  hold  the  title  until 
arrangements  could  be  made  to  carry  out  what  further  Clark 
was  to  do.  Clark  could  not  hold  the  title  in  his  own  name 
on  account  of  his  creditors,  and  so  it  was  arranged  to  be 
given  to  his  wife.  Accordingly  on  the  9th  day  of  July,  1867, 
by  a  quit-claim  deed  dated  the  6th  of  the  same  month,  Mar- 
cus conveyed  the  premises  to  Elizabeth  B.  Shelton,  Clark's 
wife,  and  Clark  and  his  wife  immediately  by  deed,  dated  July 
9th,  1867,  mortgaged  all  the  premises,  except  a  portion  on 
the  west  side,  to  James  J.  Baldwin,  to  secure  the  sum  of 
$3,000,  which  he  had  previously  furnished  for  the  payment 
to  Stephen,  and  the  further  sum  of  $1,000  which  he  had  then 
furnished  or  was  to  furnish,  to  be  paid  to  the  administrator 
on  William's  estate.  Of  this  last  sum  $500  was  actually 
paid  to  C.  T.  Shelton  for  the  administrator  before  the  latter's 
return  from  Europe,  and  the  rest  has  been  ready  to  be  paid 
to  him  on  notice  that  he  would  i*eceive  it. 

This  mortgage  debt  to  James  J.  Baldwin  was  in  two  notes 
of  even  date  with  the  mortgage  deed,  both  payable  to  James 
J.  Baldwin  or  order,  with  interest  from  date,  one  for  $2,500 
on  demand,  and  the  other  for  $1,000  sixty  days  from  date. 
Joseph  Sheldon  was  informed  early  after  his  return  in  August, 
1867,  of  the  substance  of  the  arrangement  which  had  been 
made,  and  did  not  then  dissent ;  but  afterwards  he  did  dissent, 
and  has  never  received  any  part  of  the  $1,000  which  by  the 
arrangement  was  to  be  paid  to  William's  estate. 

Immediately  after  the  deed  given  by  Stephen  Bradley  to 
Marcus  Baldwin,  Clark  R.  Shelton  went  into  possession  of  the 
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premises.  Before  he  took  the  deed  to  his  wife,  in  July,  1867, 
he  had  bai^ained  to  sell  108  feet  front  of  the  premises  for 
$20  a  foot,  and  another  100  feet  for  $15  a  foot.  These  bar- 
gains he  afterwards  carried  out,  thus  disposing  of  218  feet 
front  by  194  feet  rear,  from  the  west  side  of  the  premises. 
The  rest,  including  the  dwelling  house,  still  continues  in  the 
name  of  Elizabeth  B.  Shelton,  subject  to  the  mortgage  to 
James  Baldwin.  Clark  R.  Shelton  has  made  large  outlays  in 
improvements  on  the  part  retained,  which  he  estimates  at 
$4,200,  but  he  kept  no  account  of  the  same,  and  no  sufficient 
means  were  furnished  to  the  committee  to  ascertain  the 
amount.  He  undoubtedly  obtained  these  premises  much 
below  what  has  turned  out  to  be  their  value,  under  certain 
public  improvements  contemplated  at  the  time  of  his  purchase, 
and  either  then  going  on  or  shortly  after  carried  into  effect, 
and  also  considerably  below  what  the  premises  yould  have 
sold  for  in  open  market  in  the  absence  of  the  dispute  as  to 
the  title.  This  title  he  supposed  he  had  received  by  the 
action  of  the  court,  and  by  the  conveyance  of  Stephen,  on  the 
20th  of  May,  1867,  and  otherwise  he  would  not  have  purchased. 

The  written  contract  above  mentioned,  of  June  12th,  1861, 
between  William  and  Stephen  Bradley,  was  known  to  Maria 
L.  Bradley,  and  Joseph  Sheldon  had  reason  to  suppose  such 
a  writing  existed,  and  had  reasonable  diligence  been  exer- 
cised it  would  have  been  found  at  any  time  after  William's 
death  by  these  administrators.  When  found  it  was  in  Wil- 
liam's secretary,  where  he  kept  his  papers,  which  ever  since 
his  death  had  been  in  the  family  and  in  the  custody  of  liis 
widow.  These  papers  were  looked  over  early  after  William's 
death  by  Joseph  Sheldon,  in  company  with  the  widow  aiul 
her  daughter,  Jane  E.  Clark,  named  in  the  petition,  and  was 
not  then  noticed. 

Tlie  petitioners  claimed  that  it  was  found  some  time  in 
May,  1867,  which  was  the  time  when  the  decree  complained 
of  was  passed.  It  was  put  on  record  in  Orange,  in  the  fol- 
lowing October.  About  the  1st  of  April,  1867,  Maria  L. 
Bradley  vacated  the  premises,  and  gave  them  up  to  Stephen 
P.  Bradley,  on  his  suggestion  that  the  possession  by  him 
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would  aid  him  in  litigation  then  pending  respecting  the  same. 
She  knew  he  was  claiming  title  to  the  premises  against  her 
husband's  estate,  and  she  as  well  as  Joseph  Sheldon  had  de- 
clined as  administrators  to  proceed  against  Stephen  for  the 
same,  when  requested  so  to  do  in  1865  by  C.  T.  Shelton ; 
and  down  to  tiie  actual  sa.le  to  Clark  R.  Shelton  she  waj» 
hoping  that  Stephen  would  conyey  the  premises  to  her  (m 
the  payment  of  his  original  debt  of  $1,000  and  interest.  He 
had  promised  her  he  would  do  so,  and  had  told  her  that  he 
would  not  sell  to  any  one  but  herself  or  the  administrator, 
and  that  all  he  wanted  was  his  debt.  G.  T.  Shelton  resisted 
the  motion  to  set  aside  the  injunction  in  the  Dorman  case, 
and  instituted  and  earned  on  the  proceedings  then  in  good 
faith,  and  had  therein  no  encouragement,  but  discouragement, 
from  the  present  petitioners.  They  were  both  present  and 
witnesses  in  that  case  at  the  hearing.  After  that  hearing 
0.  T.  Shelton  entered  into  negotiations  with  Stephen  P. 
Bradley,  through  James  J.  Baldwin,  to  effect  a  compromise 
if  he  could,  and  secure  something  for  William's  estate.  This 
negotiation  hung  along  through  the  winter  of  1866  and  1867. 
It  finally  resulted  in  an  understanding,  sanctioned  by  Joseph 
Sheldon,  if  the  creditors  of  William's  estate  would  agree, 
that  the  property  be  sold  at  $6,000^of  which  the  savings  bank 
mortgage  would  take  $1,600,  Stephen  should  have  $3,250, 
and  William's  estate  $1,250.  It  was,  with  the  knowledge 
of  Joseph  Sheldon,  proposed  by  0.  T.  Shelton  to  his  brother 
Clark,  that  the  latter  should  buy  the  property  at  the  above 
price  of  $6,000,  and  about  the  1st  of  April,  1867,  Clark 
agreed  to  do  it  if  a  good  title  could  be  got,  and  thereupon 
Joseph  Sheldon  and  Clark  Shelton  made  various  unsuccessful 
eflRwts  to  obtain  the  consent  of  a  majority  of  the  creditors 
of  WilHam's  estate  to  such  sale,  and  to  get  the  widow  for  a 
small  sum  to  release  her  dower,  which  was  claimed  to  have 
be^i  set  out  to  her  under  action  of  the  court  of  probate  in 
an  undivided  third  of  the  premises.  After  Sheldon  had  gone 
abroad,  Clark  Shelton  reftised  to  give  over  $5,500  for  the 
premises,  giving  as  a  reason  the  delay  which  had  intervened, 
and  in  the  arrangement  adopted  Stephen  Bradley  threw  oS 
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$250  of  what  he  had  required,  and  $250  was  dropped  for 
William's  estate  of  what  Clark  had  originally  agreed  to  pay 
to  it. 

It  was  the  negotiation  of  this  compromise  and  the  endeavor 
to  secure  the  consent  of  the  creditors,  which  caused  the  delay 
in  bringing  the  proceedings  in  the  name  of  Sheldon,  as  ad- 
ministrator, proposed  at  the  hearing  in  the  Dorman  case. 

Neither  of  the  respondents  had  anything  to  do  with  insti- 
tuting the  proceeding  which  resulted  in  the  decree  complained 
of,  nor  does  it  appear  that  either  of  them  was  concerned  in 
getting  the  decree.  It  was  obtained  by  the  persistent  urgency 
of  the  counsel  of  Stephen  Bradley,  without  any  understanding 
between  him  and  C.  T.  Shelton  on  the  subject,  or,  so  far  as 
appeared,  between  C.  T.  Shelton  and  either  of  the  respond- 
ents. 

C.  T.  Slielton  had  received  from  William  P.  Bradley  in 
1861  a  just  idea  of  the  true  state  of  mattera  between  William 
and  Stephen,  but  he  did  not  know  of  the  existence  of  the 
written  contract  between  them  of  June  12th,  1861,  which 
the  petitioners  by  reasonable  diligence  might  at  any  time 
after  the  death  of  William  have  procured  and  used  in  the 
course  of  the  proceedings. 

Stephen  P.  Bradley  and  James  J.  Baldwin  knew  that  the 
former  was  getting  what  did  not  belong  to  him  in  this  trans- 
action, and  Si;ephen's  object  in  placing  the  title  out  of  his 
hands  so  immediately  after  the  decree  was,  if  possible,  to 
secure  the  price  he  obtained  and  be  free  from  ftirther  litiga- 
tion. 

The  consideration  expressed  in  Stephen's  deed  to  Marcus 
Baldwin  was  one  dollar.  Baldwin  paid  nothing  in  fact,  and 
was  merely  a  holder  of  the  title  in  passing  it  to  Clark  B. 
Shelton's  wife.  The  latter  does  not  appear  to  have  had  any- 
thing to  do  with  this  matter  personally,  except  ihe  giving  tbe 
morl^age  and  mortgage  notes  to  James  J.  Baldwin,  or  to 
have  known  anything  of  the  previous  transactions,  except  the 
conveyance  made  to  her  on  tlie  day  they  executed  the  mort- 
gage. 

The  importance-  of  the  facts  known  to  the  widow,  Maria  L« 
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Bradley,  must  have  been  apparent  to  her  in  the  whole  settle- 
ment of  the  estate,  and  reasonable  diligence  would  have  put 
Joseph  Sheldon  in  possession  of  the  facts ;  but  they  were  not 
communicated  by  them  to  the  respondents,  or  to  C.  T.  Shel- 
ton.  Maria  L.  Bradley  was  not  a  party  in  the  case  in  which 
the  decree  is  complained  of.  Her  letter  of  administration 
had  been  revoked  by  the  court  of  probate  early  in  the  year 
1866,  and  since  then  Joseph  Sheldon  has  been  sole  adminis- 
trator. 

When  he  bought  Clark  R.  Shelton  understood  that  he  was 
getting  the  premises  below  their  value,  and  although  not 
aware  of  the  actual  state  of  the  facts  about  Stephen's  title, 
he  knew  there  was  a  dispute  about  it  between  Stephen  and 
William's  creditors,  and  that  some  of  the  latter  had  refused 
to  agree  to  a  settlement  for  a  larger  amount  to  be  paid  by 
him  for  the  benefit  of  William's  estate  than  he  actually  did 
pay,  and  that  the  administrator  had  refused  to  sell  on  the 
terms  offered  without  the  consent  of  such  creditors,  and  that 
he  had  gone  to  Europe  before  the  decree  was  passed.  If 
after  the  decree  had  passed  he  had  inquired  of  Maria  L.  Brad- 
ley and  told  her  how  it  was  proposed  to  dispose  of  the  prem- 
ises without  benefit  to  her,  he  could  have  obtained  full  inform- 
ation of  how  matters  stood,^and  he  had  sufficient  information 
to  lead  him  to  make  the  inquiries  of  her. 

Neither  C.  T.  Shelton  nor  either  of  the  respondents  had 
any  reason  to  suppose  that  the  decree  complained  of  would 
have  been  interfered  with  by  Joseph  Sheldon  had  he  been 
present  and  known  of  it,  and  Sheldon  had  no  reasonable 
ground  to  suppose  that  the  cose  would  be  postponed  to 
another  term.  No  objection  was  interposed,  or  could  properly 
be  so  far  as  the  Dorman  claim  against  William  P.  Bradley's 
estate  (which  was  represented  by  0.  T.  Shelton)  is  concerned, 
and  it  was  in  t^e  interest  of  this  claim  that  0.  T.  Shelton 
instituted  and  carried  on  the  legal  proceedings  in  the  matter, 
although  by  the  understanding,  in  the  name  of  the  adminis- 
trator and  for  the  benefit  of  William's  estate.  The  result  is, 
that  of  the  premises  which  should  have  been  applied  towards 
liquidating  the  debts  due  from  William  F.  Bradley's  estate, 
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part  has  accrued  to  the  benefit  of  Clark  R.  Shelton  in  a  smaller 
price  paid  by  him  than  the  value  thereof,  and  part  to  Stephen 
P.  Bradley  in  a  large  excess  received  by  him  above  what  was 
due  on  his  debt  against  the  said  William. 

Upon  these  facte  the  case  was  reserved  for  the  advice  of 
this  court. 

2>.  B.  Beachj  for  the  petitioners. 

C  R.  Ingerdolly  for  the  respondents. 

Seymour,  J.  It  appears  that  in  June,  1861,  the  deceased, 
William  P.  Bradley,  by  a  deed  absolute  on  its  face,  conveyed 
the  premises  in  controversy  to  Stephen  P.  Bradley.  The  con- 
veyance was  made  partly  to  protect  the  property  from  the 
grantor's  creditors  and  partly  to  secure  a  debt  of  $1,000  doe 
from  the  grantor  to  the  grantee.  There  was  an  incumbrance 
on  tlie  premises  to  a  savings  bank  of  $1,500,  but  the  property 
considerably  exceeded  in  value  the  incmnbrances,  being 
worth  about  $6,000.  In  January,  1864,  William  P.  Bradley 
died  and  the  petitioners  were  appointed  administrators  on  his 
estate,  which  was  represented  to  be  and  actually  was  insolvent. 
The  facts  in  regard  to  the  conveyance  now  in  dispute,  its 
object  and  consideration,  were  fully  known  to  the  widow,  and 
the  means  of  knowledge  were  open  to  the  other  administra- 
tor, but  they  did  not  include  the  premises  in  the  inventory, 
until  compelled  to  do  so  by  a  creditor  of  the  deceased ;  and 
until  after  the  sale  of  the  property  by  Stephen  P,  Bradley  in 
1867,  the  administrators  seem  to  have  made  no  efforts  to 
secure  it  for  the  benefit  of  creditors. 

And  thus  it  has  come  to  pass  that,  tiiough'the  interest  of 
William  P.  Bradley's  estate  in  the  premises  appears  obvious 
and  indubitable,  matters  are  now  so  comt^icated  that  this 
interest  is  in  danger  of  being  lost  to  the  creditors. 

If  in  the  pending  bill  the  administrator  was  seeking  any- 
thing for  his  own  individual  benefit  we  might  regard  his  rights 
as  abandoned  by  the  manner  in  which  the  administrators 
treated  tlie  interests  committed  to  their  keeping,  but  the 
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creditors  of  the  estate  have  rights  which  can  be  prosecuted  in 
no  other  way  than  in  the  name  of  the  administrator,  and  we 
feel  bound  to  protect  these  rights  of  creditors  so  far  as  we 
may  be  able  to  do  it  without  doing  injustice  to  others. 

One  of  the  principal  difficulties  in  giving  any  relief  to  the 
petitioner  arises  from  the  decree  of  the  Superior  Court  of 
May  term,  1867.  By  that  decree  it  is  found  "  that  said  deed 
from  William  F.  Bradley  to  the  said  Stephen  P.  Bradley  was 
a  valid  and  bond  fide  deed  and  for  a  valuable  consideration, 
and  vested  absolutely  in  the  said  Stephen  P.  Bradley  all  the 
title  in  and  to  said  premises  which  the  said  William  P.  Brad- 
ley had  at  the  time  ol  said  conveyance." 

Immediately  upon  the  passing  of  this  decree  Stephen  P. 
Bradley  conveyed  the  property  in  fee  to  the  wife  of  Clark  R. 
Shelton,  and  she  has  since  sold  portions  of  tlie  premises  to 
third  persons.  At  the  time  Stephen  so  sold  and  conveyed  he 
had  a  clear  title  of  record  and  had  the  decree  of  the  Superior 
Court  in  his  favor  pronouncing  his  title  good. 

The  grounds  alleged  in  the  petition 4br  setting  aside  this 
decree  and  this  conveyance  by  Stephen,  are  not  found  to  be 
true,  and  we  have  come  to  the  conclusion  that  we  cannot  dis- 
turb the  title  thus  vested  in  the  wife  of  Clark  R.  Shelton  and 
her  grantees.  Nor  do  we  feel  at  liberty  to  disturb  and  set 
aside  the  decree  itself.  But  we  do  not  construe  the  decree 
so  as  to  make  it  a  full  answer  to  the  pending  petition. 

The  respondents  claim  that  this  decree  conclusively  settles 
the  fact  that  the  conveyance  from  William  to  Stephen  was 
bond  fide  and  absolute  and  without  condition,  and  left  no 
equity  of  redemption  in  William  or  in  his  representatives, 
and  in  terms  the  decree  is  broad  enough  to  suppoii;  this  claim 
of  the  respondents  ;  but  on  examination  of  the  proceedings 
upon  which  the  decree  was.  passed  it  appears  that  the  petition 
in  that  case  attacked  the  conveyance  solely  as  being  made  in 
fraud  of  creditors.  The  petitioner  in  that  case,  Joseph  Shel- 
don as  administrator,  was  the  same  as  one  of  the  petitioners 
in  the  case  now  before  us.  Pending  the  petition  he  left  for 
Europe.  In  his  absence  an  answer  is  filed  and  decree  passed 
by  the  consent,  not  of  the  petitioner,  but  of  G.  T.  Shelton, 
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attorney  for  one  Dorman,  a  creditor  of  William's  estate,  in 
whose  behalf  that  petition  had  been  in  part  prosecuted. 
Under  these  circumstances  the  most  that  Stephen  coidd  justly 
claim  as  against  the  petitioner  was  a  decree  negating  the 
fraud  charged  in  the  petition.  Neither  the  petition  nor  an- 
swer were  conversant  in  any  manner  with  the  claim  now 
made  in  the  pending  petition  that  the  conveyance  was  in 
truth  a  mere  mortgage  to  secure  a  debt  of  $1,000.  We  think 
the  decree  must  be  constnicd  in  connection  with  the  bill  and 
answer  on  which  it  was  founded,  and  in  coimection  with  the 
circumstances  under  which  it  was  passed,  and,  as  between 
Steplien  liimself  on  the  one  hand  and  the  estate  of  Williaua 
on  the  other,  we  think  it  is  going  quite  far  enough  if  we  give 
to  Stephen  the  benefit  of  tliat  decree  so  far  as  it  relieves  tlie 
conveyance  to  him  from  the  charge  of  being  in  fraud  of  cred- 
itors. We  cannot  construe  the  decree  as  a  bar  to  the  present 
claim  of  the  administrator,  that  the  conveyance  was  a  bond 
fide  mortgage  made  to  secure  an  honest  debt  and  subject  to 
redemption  on  payinent  of  the  debt.  The  decree  cannot  be 
construed  to  decide  a  matter  which  was  not  in  issue  before 
the  court  upon  the  pleadings  and  to  which  the  attention  of 
the  court  was  not  called. 

So  far  then  as  Steplien  P.  Bradley  is  concerned  we  think 
the  conveyance  to  him  must  be  treated  as  a  mortgage.  The 
committee  finds  that  it  was  so  understood,  and  that  at  first 
no  other  writing  than  the  deed  was  contemplated.  In  the 
case  of  French  v.  Bvms^  35  Conn.  R.,  359,  it  was  decided 
that  a  deed  absolute  on  its  face,  if  in  fact  taken  as  security 
for  a  debt,  constitutes  in  equity  a  mortgage. 

The  document  executed  by  Stephen  P.  and  William  P. 
Bradley  two  days  after  the  date  of  the  deed  is  in  form  a  con- 
tract to  sell  and  convey  the  premises  on  certain  terms,  but  in 
substance  and  effect  it  is  a  defeasance  and  cannot  operate  to 
extinguish  the  right  of  redemption. 

If  therefore  Stephen  P.  had  not  sold  the  property,  the  ad- 
ministrator of  William  would  be  entitled  to  redeem  for  the 
benefit  of  the  creditors  of  the  estate ;  but  the  property  is  now 
in  the  hands  of  purchasers  whose  title  we  tliink,  as  before 
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stated,  we  ought  not  to  disturb.  We  therefore  advise  the 
Superior  Court  to  confirm  the  sale,  and  that  Stephen  P.  Brad- 
ley be  charged  with  the  amount  which  he  received  on  the 
sale  with  interest,  deducting  the  amount  due  him  on  the 
debt  to  secure  which  the  conveyance  to  him  was  made.  Tlie 
amount  which  he  received  for  the  property  more  than  his 
debt  belongs  in  equity  to  the  estate  of  William.  If  a  party 
who  receives  property  as  security  for  a  debt  sells  the  property 
to  a  bond  fide  purchaser,  so  that  the  property  itself  cannot  be 
followed  by  the  equitable  owner  of  it,  the  proceeds  of  the 
sale  are  monies  had  and  received  for  the  use  of  the  equitable 
owner,  after  payment  of  course  ot  the  debt  to  secure  which 
the  property  was  pledged.  In  this  case  the  money  could  not 
be  recovered  at  law,  because  at  law  the  absolute  deed  could 
not  be  shown  to  be  a  mortgage.  The  case  is  therefore  a 
proper  one  for  equitable  relief. 

It  appears  from  the  repoi-t  of  the  committee  that  $1,000 
of  the  purchase  money  of  the  property  sold  by  Stephen  was 
by  the  terms  of  the  arrangement  to  be  paid  to  the  adminis- 
trator on  William's  estate.  Of  this  sum  $500  is  in  the  hands 
of  James  J.  Baldwin  and  $500  in  the  hands  of  C.  T.  Shelton, 
ready  to  be  paid  to  the  administrator.  These  sums  shoidd 
of  course  be  paid  to  the  administrator  and  received  by  him 
as  so  much  of  the  proceeds  of  the  sale. 

In  order  to  ascertain  the  amount  due  an  account  must  be 
taken  by  the  Superior  Court.  In  taking  the  account  Stephen 
will  of  course  be  charged  with  whatever  rents  and  profits, 
if  any,  he  has  received  while  he  has  been  in  possession. 

We  notice  that  in  the  pending  bill  the  petitioner  does  not 
allege  that  these  funds  are  wanted  for  the  payment  of  the 
debts  of  the  deceased.  Tliere  is  only  a  general  allegation 
that  the  estate  is  in  progress  of  settlement  as  an  insolvent 
estate.  It  appears  from  the  committee's  report  that  the 
estate  is  in  fact  insolvent  and  needs  the  proceeds  of  the  prop- 
erty in  dispute  to  pay  creditors. 

Our  advice  is  founded  on  this  consideration ;  for  if  the 
funds  are  not  wanted  to  pay  debts  the  right  of  redemption  is 
in  the  heirs  of  the  deceased  and  not  in  the  administrator. 


Digitized  by  VjOOQIC 


840  NEW  HAVEN  AND  MIDDLESEX. 

Sheldon  v.  Bradlejr. 

Our  advice  is  therefore  conditional,  that  the  bill  be  amended 
to  show  what  the  report  of  the  committee  finds  to  be  true, 
that  the  amount  is  needed  for  creditors  and  to  be  applied  for 
their  benefit. 

The  widow  joins  with  the  administrator  in  this  petition  ; 
but  it  appears  that,  having  a  fiiU  knowledge  of  the  interest 
which  her  husband's  estate  had  in  the  premises,  she,  while 
acting  as  administrator,  declined  to  vindicate  the  rights  of 
the  estate  bj  proceedings  against  Stephen,  though  requested 
to  do  so  by  a  creditor  with  an  ofier  of  indemnity  against  costs 
and  expenses.  Down  to  the  sale  of  the  premises  by  Stephen 
in  1867  she  acted  in  direct  opposition  to  the  claim  she  now 
makes.  Her  motives  may  be  inferred  from  the  finding  of  the 
committee  ^'  that  until  the  actual  sale  she  was  hoping  that 
Stephen  would  convey  the  premises  to  her  on  payment  of  his 
original  debt  of  $1,000,  as  he  indeed  had  promised  her  he 
would  do."  Having  thus  trifled  with  the  rights  she  now 
seeks  to  enforce,  we  think  she  has  no  just  claim  for  the  inter* 
ference  of  a  court  of  equity  in  her  behalf.  On  the  final  set- 
tlement of  her  husband's  estate  in  the  court  of  probate  she 
may  possibly  be  able  to  establish  a  right  to  share  in  the 
amount  recovered  by  the  administrator  in  these  proceedings, 
but  we  cannot  in  this  bill  adjust  the  relative  rights  of  these 
parties  with  each  other,  and  our  advice  is  tliat  the  bill  as  to 
the  widow  be  dismissed  vdthout  prejudice  to  such  rights  as 
she  may  have  at  law. 

In  this  opinion  the  other  judges  concurred/ 
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Alfred  Daggett,  administrator,  vs.  George  Cook. 

The  fourteenth  section  of  the  United  States  hanknipt  act  provides  that  npon  the 
institution  of  bankrupt  proceedings  the  title  to  all  property  of  the  hankrapt 
shall  Test  in  the  assignee,  although  snch  property  is  then  attached  on  mesne 
process,  and  that  snch  proceedings  shall  dissolve  any  such  attachment  made 
within  four  mondis  next  preceding.  Held — 1.  That  attachments  made  more 
than  four  months  before  are  not  dissolved.  2.  That  in  such  a  case  a  qualified 
judgment  should  be  rendered  directing  that  execution  be  levied  only  on  the 
property  attached. 

Assumpsit,  brought  to  the  Superior  Court  i»  New  Haven 
county,  at  its  May  Term,  1865.  At  the  May  Term  1869  the 
defendant  pleaded  a  discharge  in  bankruptcy  obtained  upon 
proceedings  instituted  by  him  on  the  26th  day  of  February, 
1868.  The  plaintiflF  replied  that  his  suit  was  conmienced  by 
a  valid  attachment  of  certain  real  estate  of  the  defendant, 
described  in  the  return  of  the  officer  upon  the  writ,  that  the 
attachment  had  remained  from  that  time  to  the  present  with- 
out being  released  or  discharged,  and  that  at  the  time  when 
the  bankrupt  proceedings  were  commenced  the  attachment 
had  existed  for  more  tlian  four  months ;  that  the  plaintiff 
had  never  proved  his  claim  against  tlie  estate  of  the  defend- 
ant in  bankruptcy,  and  had  never  received  payment  of  the 
whole  or  of  any  part  of  it  from  the  defendant  or  his  assignee 
in  bankruptcy;  and  that  he  was  entitled  to  a  judgment 
against  the  defendant  for  the  amount  of  his  claim  and  costs, 
to  be  satisfied  only  out  of  the  real  estate  attached,  and  in  no 
other  way  to  constitute  an  indebtedness  against  the  defendant. 

The  defendant  demurred  to  this  replication,  and  the  court 
(^Sanfordy  J".)  rendered  judgment  for  the  plaintiff,  "  to  be  sat* 
isfied  only  out  of  the  interest  which  the  defendant  had  in  the 
property  attached  at  the  time  of  the  attachment." 

The  defendant  brought  the  record  before  this  court  by  a 
motion  in  error. 

Wright^  for  the  plaintiff  in  error,  cited  In  re  Winn^  1  Bank- 
rupt Reg.,  181 ;  In  re  Reedy  6  Int.  Rev.  Record,  21 ;  In  re 
MetzUvy  id.,  74;  jBi  re  Schick^  id.,  183 ;  In  re  CampheUy  id., 
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174 ;  In  re  Bums,  id.,  182 ;  id.,  198  ;  Jk  re  Schnepf,  id.,  214; 
In  re  Bernstein,  id.,  222 ;  Jh  re  Patterson,  1  Bankrupt  Reg., 
58;  In  re  Q laser,  id.,  73 ;  Sedgwick  v.  Menck,  id.,  108 ;  In 
re  Pennington,  id.,  157 ;  In  re  Kerosene  Oil  Company,  2  Bank- 
rupt Reg.,  164 ;  In  re  Alexander,  8  Bankrupt  Reg.,  Q\  In  re 
Thomas,  id.,  7  ;  Wallace  v.  Conrad,  id.,  10 ;  In  re  Columbian 
Metal  Works,  id.,  18 ;  In  re  Kerosene  Oil  Co,,  id.,  31 ;  In  re 
Vogel,  id.,  49  ;  In  re  Ley,  id.,  81 ;  In  re  Binninger,  id.,  121 ; 
In  re  Snedaker,  id.,  165 ;  In  re  Scott,  id.,  181 ;  Samson  v. 
Burton,  4  Bankrupt  Reg.,  1 ;  State, -ex  rel.  Wilcox,  v.  Ourtiss, 
35  Conn.,  374,  381 ;  Remarks  of  Cooley,  J.,  in  People,  ex  rel. 
Detroit  ^  Howell  R.  B.  Co.  v.  Township  Board  of  Salem,  5 
Am.  Law  Review,  136. 

C.  Ives,  for  the  defendant  in  error,  cited  In  re  Cavipbell,  7 
Am.  Law  Reg.  N.  S.,  100 ;  Bovrman  v.  Harding,  4  Bankrupt 
Reg.,  5  ;  Peck  v.  Jenness,  7  Howard,  612 ;  Kittredge  v.  War- 
ren,  14  N.  Hamp.,  509 ;  BavenpoH  v.  Tilton,  10  Met.,  320  ; 
Ives  V.  Sturgis,  12  id.,  462 ;  Ingraham  v.  Phillips,  1  Day, 
117  ;  Barber  v.  Minium,  id.,  136 ;  Upton  v.  Hubbard,  28 
Conn.,  274 ;  Hill  v.  Fleming,  9  Am.  Law  Reg.  N.  S.,  608. 

Park,  J.  Three  years  elapsed  between  the  service  of  the 
plaintiff's  writ  of  attachment  and  the  commencement  of  the 
defendant's  proceedings  in  •  bankruptcy,  and  we  think  the 
fourteenth  section  of  the  United  States  bankrupt  act  does  not 
dissolve  the  lien  obtained  by  the  attachment. 

Tliat  section  in  express  terms  dissolves  all  attachments 
made  within  four  months  of  the  commencement  of  proceed- 
ings in  bankruptcy,  and  obviously  if  the  limitation  is  to  have 
any  effect  the  dissolution  of  attachments  must  be  confined  to 
those  made  within  that  time. 

But  it  is  said  that  the  context  of  the  section  declares  that, 
on  an  assignment  being  made,  all  the  property  of  the  debtor, 
botli  real  and  peraonal,  shall  vest  in  the  assignee  by  operation 
of  law,  whether  the  same  is  under  attachment  on  mesno 
process  or  not ;  and  that  consequently  the  property  attached 
in  this  suit  vested  in  the  assignee  for  the  benefit  of  creditors. 
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as  well  as  the  other  property  of  the  debtor,  and  therefore  the 
attachment  must  have  been  dissolved. 

The  language  of  the  section  important  for  the  consideration 
of  tliis  question  is  as  follows — "  and  thereupon,  (to  wit,  upon 
tlie  assignment  being  made,)  by  operation  of  law  the  title  to 
all  such  property  and  estate,  both  real  and  personal,  shall 
vest  in  said  assignee,  although  the  same  is  then  attached  on 
mesne  process  as  the  property  of  the  debtor,  and  shall  dis- 
solve any  such  attachment  made  within  four  montlis  next 
preceding  the  commencement  of  said  proceedings." 

It  will  be  perceived  that  the  limitation  refers  to  the  prop- 
erty attached  on  mesne  process,  and  that  the  language  is ''  any 
such  attachment  made  within  four  months."  This  is  equiva- 
lent to  an  exception  of  attached  property  that  has  been  longer 
under  attachment,  as  if  the  language  had  been  "  except  the 
property  that  shall  be  found  under  attachment  on  mesne 
process  made  more  than  four  months  preceding  &c." 

The  section  must  have  this  construction  or  the  limitation 
has  no  meaning  whatever,  and  the  operation  of  the  bankrupt 
proceedings  in  dissolving  attachments  no  limitation  whatever. 

Sometimes  cases  are  continued  in  court  for  many  years. 
An  attachment  might  have  been  made  of  the  property  of  a 
debtor  while  he  was  possessed  of  a  large  estate,  and  yet  dur- 
ing the  delay  of  justice  he  might  have  become  bankrupt 
before  judgment  could  be  obtained  in  the  case.  Surely  the 
act  was  not  intended  to  dissolve  an  attachment  under  such 
circumstances.  Suppose  in  such  a  case  the  property  had 
been  receipted  and  redelivered  to  the  debtor,  and  by  him 
disposed  of  while  he  was  a  man  of  wealth,  and  long  before  he 
became  insolvent  or  proceedings  in  bankruptcy  had  com- 
menced ;  would  the  creditor's  security  be  gone  ? 

The  defendant  claims  that  the  twentieth  section  of  the 
act  preserves  to  the  plaintiflf  his  lien  of  attachment,  but  that 
he  must  go  into  the  courts  of  the  United  States  to  enforce  it. 
But  how  can  a  lien  of  attachment  on  process  issued  by  a 
state  be  preserved  and  enforced  in  the  courts  of  the  United 
States  ?  The  lien  is  incident  to  the  process.  It  cannot  exist 
without  it.     When  the  process  dies,  as  die  it  must  according 
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to  the  claim  of  the  defendant,  the  lien  must  necessarily  die 
with  it.  If  anything  is  preserred  it  must  be  a  lien  di£ferent 
in  character  from  a  lien  of  attachment.  And  would  the 
Congress  of  the  United  States  in  a  bankrupt  act  convert  a 
lien  of  attachment  on  state  process  into  a  lien  of  a  higher 
nature  in  order  to  confer  upon  it  a  separate  and  independent 
existence  ?  This  would  be  favoring  the  attaching  creditor. 
This  would  place  his  lien  on  a  par  with  that  of  a  pJedge. 
Such  is  the  character  of  the  liens  described  in  section  twen- 
ty-one. It  is  there  provided  that  "  where  a  creditor  has  a 
mortgage  or  pledge  of  real  or  personal  property  of  the  bank- 
rupt, or  a  lien  thereon  for  securing  the  payment  of  a  debt 
owing  to  him  from  the  bankrupt,  he  shall  be  admitted  as  a 
creditor  only  for  the  balance  of  the  debt  after  deducting  the 
value  of  such  property,  to  be  ascertained  by  agreement  be- 
tween him  and  the  assignee  or  by  a  sale  thereof  to  be  made 
in  such  manner  as  the  court  shall  direct ;  or  the  creditor  may 
release  or  convey  his  claim  tathe  assignee  upon  such  property, 
and  be  admitted  to  prove  his  whole  debt.  If  the  value  of  the 
property  exceeds  the  sum  for  which  it  is  so  held  as  security, 
the  assignee  may  release  to  the  creditor  the  bankrupt's  right 
of  redemption  therein  on  receiving  such  excess  ;  or  he  may 
sell  tlie  property  subject  to  the  claim  of  the  creditor  thereon  ; 
and  in  either  case  the  assignee  and  creditor  respectively  shall 
execute  all  deeds  and  writings  necessary  or  proper  to  con- 
simmiate  the  transaction." 

w  It  will  be  perceived  that  the  lien  by  mortgage,  the  lien  by 
pledge,  and  the  lien  that  a  creditor  may  have  for  securing 
the  payment  of  a  debt  owing  to  him  from  the  bankrupt,  are 
all  considered  together  in  the  section,  and  neither  is  regarded 
as  superior  to  the  other.  Hence,  if  the  claim  of  the  defend- 
ant is  correct,  the  plaintiflF's  lien  of  attachment  is  preserved 
to  him  and  converted  into  a  lien  equal  in  character  with  that 
of  a  mortgage  or  pledge  of  the  property  attached,  which  man- 
ifestly is  incorrect.  We  think  the  provision  in  section  fomv 
teenth,  which  declares  that  on  the  assignment  being  made  all 
the  property  of  the  debtor,  both  real  and  personal,  sliall  vest 
in  the  assignee ;  and  the  provision  in  section  twen^-one, 
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which  declares  that  ^^  no  creditor  whose  debt  is  provable 
under  this  act  shall  be  allowed  to  prosecute  to  final  judgment 
any  suit  at  law  or  in  equity  therefor  against  the  bankrupt" ; 
and  the  provision  in  section  thirty-four  in  relation  to  the  dis« 
charge  of  the  bankrupt  from  all  his  obligations  that  might 
have  been  proved  against  his  estate  in  bankmptcy,  must  be 
construed  as  not  applying  to  a  case  like  the  one  under  consid- 
eration. 

The  plaintiff  ^eeks  to  apply  the  property  attached  in  pay- 
ment of  his  claim  and  that  only.  He  asks  merely  for  the 
enforcement  of  his  lien  of  attachment,  and  not  for  a  judg- 
ment in  personam. 

A  lien  by  attachment  can  be  enforced  in  no  other  way  than 
by  the  qualified  judgment  which  was  rendered  by  the  court 
below,  and  we  think  correctly. 

A  case  similar  in  all  respects  to  the  one  under  considera- 
tion was  decided  by  the  Supreme  Court  of  Massachusetts  in 
the  late  case  ot  Bates  v.  Tappan^  99  Mass.,  376,  in  accordance 
with  the  view  we  have  taken  of  this  case.  That  decision  was 
reaffirmed  in  tlie  case  of  Carpenter  v.  Turrelly  100  Mass.,  460. 

There  is  no  error  in  the  judgment  complained  of  and  it  is 
affirmed. 

In  this  opinion  the  other  judges  concurred. 


Vol.  xxxvn.— 44 
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SUPREME  COURT  OF  ERRORS. 
FAIRFIELD  COUNTY. 

OCTOBEB  TERM,  1870. 

Present, 
BuTLEB,  C.  J.,  Park,  Carpenter,  Foster,  and  Seymour,  Js, 


John  F.  Noble  and  others  vs.  Ali  Andrews, 

Certain  real  estate  held  bj  N  under  a  will  in  trnst  for  his  wife  daring  her  lift 
and  for  her  heirs  after  her  death,  was  sold  bj  N  and  the  proceeds  invested  in 

I  an  equity  of  redemption  in  certain  other  real  estate  which  was  conreyed  to 
him  as  trustee  for  bis  wife.  On  a  petition  brought  by  her  children  claiming 
certain  equitable  rights  in  the  property  so  purchased  by  JV,  the  equity  of  re- 
demption in  which  had  been  foreclosed  in  a  suit  to  which  they  were  not  parties, 
it  was  held  that  they  had  no  interest  in  the  property  in  question,  their  original 

\    right  in  the  trust  property  sold  by  iV  being  in  no  manner  afiected  by  the  sale. 

Bill  in  equitt,  brought  to  the  Superior  Court  in  Fairfield 
County,  and  reserved  on  facts  found  for  the  advice  of  this 
court.    The  case  is  sufficiently  stated  in  tlie  opinion. 

Noble  and  Seeleyy  for  the  petitioners. 
Sturges^  for  the  respondent. 

Foster,  J.  The  plaintiffs,  who  are  the  children  of  Williain 
H.  and  Hannah  I.  Noble,  found  their  right  to  relief  in  this 
case  on  the  following  clause  in  the  last  will  of  their  grand- 
father, Benjamin  Brooks,  deceased : — 

"  Third.  I  give,  devise,  and  bequeath  unto  William  H.  Noble, 
one  of  said  nine  portions"  (the  testator  having  directed  his 
estate  to  be  divided  into  nine  equal  parts,  after  the  payment 
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of  liis  debts  and  certain  specified  legacies,  appropriations,  &c.) 
"  in  trust  for  his  wife  Harriet,  during  her  natural  life,  for 
her  sole  and  separate  use,  and  to  her  heirs  forever,  subject  to 
the  use  of  the  same  for  the  benefit  of  her  husband  during 
his  life  after  the  death  of  said  Harriet.'' 

A  correct  construction  of  this  clause  of  the  will  gives  the 
plaintiffs,  as  they  say,  a  vested  remainder  in  fee  in  one-ninth 
part  of  their  grandfather's  estate,  subject  to  the  life  estate 
of  their  father  and  mother.  The  defendant  denies  this,  and 
insists  that,  as  Harriet  J.  Noble  was  li\dng  at  the  death  of 
her  father,  the  testator,  and  is  still  living,  it  can  be  known 
only  at  her  deatli,  for  nemo  est  heres  viventis^  who  will  be  her 
heirs  ;  and  therefore  this  remainder  is  not  vested  but  contin- 
gent. 

If  the  property  which  is  described  in  this  bill,  and  which 
forms  the  subject  matter  of  controversy  in  this  suit,  was  a  , 
part  of  the  testator's  estate,  and  went  to  make  up  the  ninth 
portion  given  by  the  clause  of  the  will  above  quoted  in  tmst 
to  William  H.  Noble,  it  would  doubtless  be  necessary,  in  order 
to  settle  the  rights  here  involved,  to  determine  whether  or  not 
the  word  "  heirs,"  as  here  used,  means  children ;  in  other 
words,  whether  this  is  a  vested  or  a  contingent  remainder. 
But  as  this  property  formed  no  part  of  Mr.  Brooks's  estate 
at  the  time  of  his  death,  and  no  part,  originally,  of  the  trust 
estate,  it  may  not  become  necessary  to  decide  that  question. 

The  plaintiffs  however,  admitting  that  this  property  was 
not  a  part  of  their  grandfather's  estate,  claim  that  it  was 
purchased  with  the  trust  funds  of  that  estate,  was  conveyed 
to  their  father  as  trustee,  and  held  by  him  as  trustee,  and 
that  they  therefore  thus  became  vested  with  the  same  and 
all  the  same  rights  in  it,  by  way  of  remainder  and  otherwise, 
as  would  have  belonged  to  them  had  it  formed  originally  part 
of  the  trust  estate. 

From  the  finding  of  the  court  below  it  appears  that  tliis 
property  was  duly  conveyed  by  deed  to  William  H.  Noble  on 
the  17th  of  July,  1851.  Immediately  after,  on  the  same  day, 
Noble  mortgaged  it  to  his  grantors,  Porter  and  Booth,  to 
secure  the  payment  of  a  note  for  $1,297.50.     Subsequently, 
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on  the  9th  of  October,  1855,  Noble,  being  then  the  owner  of 
the  equity  of  redemption  in  the  mortgageKl  premises,  the  note 
having  been  paid  in  pert,  conveyed  the  equity  of  redemption 
to  James  L.  Gould  in  fee  by  deed,  and  Gould  afterwards,  on 
the  same  day,  reconveyed  the  premises  to  Noble,  describing 
him  in  the  deed  as  trustee  of  Harriet  J.  Noble,  his  wife,  under 
the  will  of  Benjamin  Brooks,  deceased.  And  subsequently, 
on  the  22d  of  February,  1860,  Noble  conveyed  the  equity  of 
redemption  to  Frederic  Frye,  who  afterwards,  on  the  same 
day,  reconveyed  the  same  to  Noble,  describing  him  as  trustee, 
Ac.  Prior  to  the  execution  and  delivery  of  the  deed  by  No- 
ble to  Gould,  Noble  had  received  between  seven  and  eight 
hundred  dollars,  the  avails  of  certain  real  estate  sold  by  him 
belonging  to  the  estate  of  Benjamin  Brooks,  and  the  object 
of  these  conveyances  to  Gould  and  Frye,  and  their  reconvey- 
ances to  Noble,  was  to  invest  the  funds  thus  acquired  in  this 
equity  of  redemption  for  the  benefit  of  these  plaintiffs ;  the 
conveyance  to  Frye,  and  his  reconveyance,  having  been  made 
to  correct  certain  errors  and  mistakes,  which,  it  was  supposed, 
might  affect  the  conveyance  to  and  from  Gould. 

Now,  where  real  property  held  in  trust  is  sold  by  the  trus- 
tee, and  the  avails  are  invested  in  other  real  estate,  there 
can  be  no  difficulty  in  holding  the  estate  so  purchased  as 
trust  estate.  But  William  H.  Noble  is  not  trustee  for  these 
children,  but  only  for  his  wife,  their  mother.  On  her  death 
tlie  trust  ceases.  A  sale  by  him  of  the  trust  property  cannot 
affect  their  interest.  If  they  have,  as  is  claimed,  a  vested 
remainder,  it  is  not  and  cannot  be  divested  by  such  sale,  but 
continues  afterwards  just  as  it  was  before.  The  funds  derived 
from  such  sales  are  in  no  sense  theirs,  for  their  interest  has 
not  been  sold,  or  afifected  in  the  slightest  degree. 

The  difficulty,  the  insuperable  difficulty  in  the  way  of  the 
plaintiffs  is,  the  entire  absence  of  any  title  to  or  interest  in 
the  funds  which,  it  is  said,  were  used  to  purchase  this  equity 
of  redemption.  Be  it  that  they  were  trust  funds  of  the  es- 
tate of  Benjamin  Brooks,  as  such  received  and  as  such  invested. 
These  plaintiffs  clearly  are  not  the  cestuis  que  trusty  and  so 
have  no  claim  upon  the  funds,  no  interest  in  the  estate  in 
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which  they  may  have  been  invested.  It  follows  that  they 
ought  not  to  have  been  made  parties  to  tlio  bill  to  foreclose 
this  equity  of  redemption,  as  they  were  not  entitled  to  redeem 
the  mortgaged  premises. 

Without  deciding  therefore  any  other  questions  arising  on 
this  record,  it  being  unnecessary  to  do  so  in  this  view  of  the 
case,  our  advice  to  the  Superior  Court  is  to  dismiss  the  bill. 

In  this  opinion  the  other  judges  concurred. 


George  F.  Bailey  and  anotheb,  Executors,  vs.  Thomas 

Bussing. 

A  joint  judgment  was  rendered  agninst  the  owners  of  a  stage  coach  and  the 
driver,  for  an  injavy  caused  by  the  negligence  of  the  drirer,  and  the  jadgment 
was  paid  by  one  of  the  owners.  In  an  action  brought  by  him  against  the 
driver  for  a  contribution,  it  was  held  that  the  driver  could  not  defend  on  the 
ground  that  he  was  not  legally  liable,  in  the  original  action,  jointly  with  the 
owners. 

Commissioners  on  an  insolvent  estate  are  a  special  tribunal  to  ascertain  the  debts 
against  the  estate,  for  the  sole  purpose  of  furnishing  to  the 'court  of  probate  a 
rule  for  its  guidance  in  the  application  of  the  assets  to  the  payment  of  the 
debts.  Their  jurisdiction  is  limited  to  debts  due  from  the  estate,  and  to  mat- 
ters inddontally  connected  therewith,  and  their  decisions  affect  only  the  debts 
in  their  relation  to  the  estate  itself. 

It  is  the  duty  of  executors  and  administrators,  and  it  is  the  right  of  a  creditor 
of  the  estate,  to  insist  that  a  claim  in  favor  of  the  estate  shall  be  deducted  fh)m 
the  claim  presented,  and  the  balance  only,  if  any,  be  allowed.  But  if  neither 
party  asks  it  and  the  commissioners  do  not  in  fact  pass  upon  the  validity 
of  the  claim  in  favor  of  the  estate,  their  aUowance  of  the  claim  against  it  is  no 
bar  to  the  recovery  of  the  former. 

The  commissioners  allowed  a  claim  against  a  solvent  estate,  settled  as  an  insol- 
vent estate.  The  court  of  probate  decreed  the  payment  of  the  daim  in  full 
The  executors  refusing  to  pay,  a  suit  was  brought  for  the  benefit  of  the  claim 
ant,  in  the  name  of  the  judge  of  probate,  on  th^  administration  bond.  The 
executors  defended,  and  claimed  the  right  to  set  off  a  claim  in  favor  of  tha 
deceased.  This  court  held,  {Olmttead  r.  BaUof^  35  Conn.,  584,)  that  the  claim 
could  not  be  set  off,  and  the  Superior  Court  rendered  judgment  accordingly. 
Held,  that  the  judgment  in  that  case  was  no  bar  to  an  action  in  &vor  of  the 
Axecutor  to  recover  the  claim  due  the  estate. 


37    3491 
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Assumpsit,  brought  to  the  Superior  Court  in  Fairfield 
County,  and  tried  on  the  general  issue  with  notice,  closed  to 
tlie  court,  before  Minor y  J.  The  plaintiffs  sued  as  executors 
of  Aaron  Turner.  Judgment  was  rendered  for  the  defendant 
and  the  plaintiflfe  moved  for  a  new  trial.  The  case  is  sufii- 
ciently  stated  in  the  opinion. 

Sanford,  with  whom  was  Taylor ^  in  support  of  the  motion. 
Brewster,  with  whom  was  Averill,  contra* 

Carpenter,  J.  From  the  statement  of  facts  in  this  case 
it  appears  that  in  1852  Sylvanus  Haight  and  wife  recovered 
a  joint  judgment  against  the  present  plaintiff's  testator,  Tur- 
ner, the  present  defendant,  Bussing,  and  one  Whitlock.  The 
same  year  Turner  paid,  in  full  satisfaction  of  the  judgment, 
the  sum  ot  thirteen  hundred  dollars.  This  action  is  brought 
to  recover  of  the  defendant  his  proportionate  share  of  the 
sum  so  paid  by  way  of  contribution.  The  cause  of  action 
on  which  judgment  was  rendered  in  favor  of  Haight  and  wife 
was  an  injury  received  by  the  wife,  in  consequence  of  a  collis- 
ion with  the  stage  coach  owned  by  Turner  and  Whitlock  and 
driven  by  Bussing.  It  is  further  found  that  Bussing  was  not 
interested  as  owner  of  the  stage,  but  that  his  negligence  as 
driver  caused  the  injury.  Turner's  estate  was  settled  as  an 
insolvent  estate,  but  was  in  fact  solvent.  The  defendant  pre- 
sented a  claim  against  the  estate  to  the  conunissioners, 
amounting  to  $20.50.  That  claim  was  allowed  by  the  com- 
missioners, they  and  the  executors  believing  that  the  demand 
in  this  suit  could  be  set  off  against  the  claim.  The  commis- 
sioners were  informed  at  tlie  time  of  the  existence  of  this 
demand,  and  of  the  intention  of  the  plaintiffs  so  to  use  it ; 
but  the  plaintiffs  made  no  claim  that  the  set-off  should  be 
then  made,  and  the  commissioners  did  not  in  fact  pass  upon 
the  validity  of  the  plaintiffs'  claim.  Tlie  court  of  probate 
decreed  the  payment  of  the  claim  allowed  by  the  commission- 
ers in  full.  A  suit  was  brought  on  the  probate  bond  against 
the  present  plaintiffs  for  the  benefit  of  the  present  defendant, 
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alleging  as  a  bi'each  the  non-payment  of  the  claim  allowed 
by  the  commissioners  in  his  favor.  The  demand  in  the  pres- 
ent suit  was  pleaded,  by  way  of  set-off,  as  a  defense  to  that 
action.  This  court  held,  (  Olmstead  v.  Bailey y  35  Conn.,  584,) 
that  the  set-off  could  not  be  allowed. 

Upon  these  facts  the  defendant  claimed  in  the  court  below: 

1.  That  he  was  not  liable  jointly  with  Turner  and  Whit- 
lock  in  the  original  action  in  favor  of  Haight  and  wife,  and 
therefore  that  he  was  not  liable  in  this  action. 

2.  That  the  action  of  the  commissioners  on  Turner's 
estate  is  conclusive  against  the  validity  of  the  plaintiffs' 
claim;  and, 

8.  That  the  judgment  of  the  Superior  Court  in  Olmstead 
V.  Bailey  is  conclusive  against  the  plaintiffs. 

The  Superior  Court  sustained  all  these  claims,  and  rendered 
judgment  for  the  defendant.  The  case  is  now  brought  before 
this  court  for  a  revision  of  the  questions  of  law  thus  raised 
and  decided.     They  will  be  considered  in  their  order. 

1.  This  court  expressly  decided  in  1869  that  the  defend- 
ant was  liable  in  this  action.  Bailey  v.  Bmsinff,  28  Conn., 
455.  The  liability  of  the  defendant  in  the  original  action, 
and  the  legal  effect  of  non-liability,  if  it  existed,  upon  the 
present  suit,  are  questions  which  were  not  made  at  tliat  time, 
and  are  now  open  questions. 

As  we  understand  the  law  in  this  state,  and  the  practice 
generally,  we  do  not  well  see  how  a  joint  action  can  be  main- 
tained against  ti  master  and  his  servant  for  the  negligence 
of  the  sei-vant  alone.  Assuming  that  to  be  the  law,  (without 
expressly  deciding  the  point,)  it  does  not  aid  the  defendant 
in  this  suit.  The  defendants  in  that  suit  submitted  to  a  joint 
judgment,  as  it  would  seem,  without  raising  the  question. 
Haight  and  wife  v.  Turner  and  others^  21  Conn.,  593.  The 
claim  now  made  is,  not  that  the  defendant  was  not  liable  at 
all,  but  that  he  was  not  liable  jointly  with  the  other  defend- 
ants. If  the  facts  were  such  as  to  excuse  him  from  all  lia- 
bility to  Haight  and  wife  in  any  form  of  action,  we  are 
inclined  to  think  that  he  should  not  be  held  liable  in  this 
action.    But  the  fitcts  are  otherwise.     It  clearly  appears 
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that  his  negligence  caused  the  injory.  He  was  therefore 
legally  responsible  for  the  consequences.  Had  the  defendants 
insisted  upon  it,  Haight  and  wife  would  undoubtedly  have 
been  put  to  their  election,  whether  to  take  a  judgment  against 
the  owners  or  the  driver.  Dutyee  v.  Malej  81  Conn.,  217. 
In  that  case,  had  they  so  elected,  judgment  might  have  been 
rendered  against  the  defendant  for  tlie  full  amount.  In  this 
event,  unless  the  owners  had  in  some  way  participated  in 
causing  the  injury,  the  defendant  would  have  had  no  remedy 
against  them.  Had  judgment  been  rendered  against  the 
owners  alone,  then  tlie  question  might  have  arisen  whether 
they  had  any  remedy  against  the  driver,  whose  negligence 
caused  the  injury.  We  do  not  perceive  that  that  question 
differs  essentially  from  the  question  now  before  us.  The 
only  ground  for  a  distinction  is  in  the  circumstance  that,  in 
the  case  before  us,  a  joint  judgment  was  rendered  against  all 
the  parties,  while  it  is  otherwise  in  the  case  supposed.  If 
there  is  any  difference  in  the  two  cases,  the  case  under  con- 
sideration is  less  favorable  to  the  defendant.  Assuming  a 
joint  liability,  it  was  expressly  decided  that  the  defendant 
was  liable  to  contribution.  It  clearly  appears  that  he  was 
originally  liable  to  a  several,  if  not  a  joint,  judgment.  The 
objection  now  urged  is  purely  a  technical  one.  It  has  no 
foundation  in  substance,  much  less  in  principle.  The  form 
of  the  judgment  against  the  parties  cannot  possibly  vary  their 
legal  and  equitable  rights  as  between  themselves. 

2.  We  tiiink  also  that  the  court  erred  in  holding  that  the 
action  of  tlie  commissioners,  in  allowing  the  defendant's 
claim  against  Turner's  estate,  precluded  the  plamtiflb  from  a 
recovery  in  tliis  action.  There  is  nothing  in  the  recorded 
doings  of  the  commissioners  to  indicate  that  this  claim 
was  before  them  for  any  purpose  whatever.  If  we  look 
to  the  facts,  as  established  by  oral  testimony,  it  will  appear 
not  only  that  tliey  did  not  pass  upon  the  validity  of  this 
claim,  but  that  they  were  not  asked  to  do  so  by  either 
party.  They  simply  allowed  a  claim  concerning  which 
there  was  no  dispute,  in  the  defendafit'^s  favor.  We  are 
unable  to  discover  any  principle  upon  which  we  can  give 


Digitized  by  VjOOQIC 


OCTOBER  TERM,  1870.  853 

Bailey  v.  Bossing. 

this  proceeding  the  force  and  eflfect  of  a  valid  judgment,  bind- 
ing and  conclusive  upon  the  parties,  in  respect  to  an  inde- 
pendent claim  againat  the  defendants. 

Commissioners  on  an  insolvent  estate  are  a  special  tribunal 
provided  by  law  to  ascertain  the  debts  against  the  estate,  for 
the  sole  and  exclusive  purpose  of  furnishing  to  the  court  of 
probate  a  rule  for  its  guidance  in  the  application  of  the  assets 
of  the  estate  to  the  payment  of  the  debts.  Their  proceedings 
and  decisions  therefore  can  only  aflfect  the  debt  in  its  relation 
to  the  insolvent  estate  itself.  Loomu  v.  Uaton,  32  Conn., 
650.  Aside  from  that  they  have  no  binding  eflFect,  either 
upon  the  debt  or  the  parties.  The  allowance  or  disallowance 
of  a  claim  has  none  of  the  characteristics  of  a  judgment. 
'The  tribunal,  although  performing  duties  judicial  in  their 
character,  is  in  no  sense  a  court  of  general  jurisdiction,  but 
its  jurisdiction  is  limited  to  debts  against  the  estate  and  mat- 
ters incidentally  connected  therewith,  and  that  for  the  specific 
purpose  above  named.  Parties  appear  before  them  in  an 
informal  manner,  and  all  persons  interested  in  the  estate 
may  be  heard  in  respect  to  any  claim  that  is  presented.  There 
is  no  process  ;  there  are  no  pleadings ;  no  formal  judgment 
is  entered  up,  and  no  record  kept  of  their  proceedings,  except 
their  report  returned  to  the  court  of  probate,  and  there  re 
corded  or  kept  on  file.  And  the  record  in  this  case  fails  to 
show  that  the  precise  matter  now  in  dispute  was  directly  put 
in  issue  and  decided.  It  is  true  that  it  is  the  duty  of  com- 
missioners to  set  off  counter  claims  between  the  creditors 
and  the  deceased,  and  to  report  only  the  balance  they  find 
due.  But  it  is  equally  true  that  it  is  the  duty  and  tlie  privi- 
lege, both  of  the  claimants  and  the  representatives  of  the 
estate,  to  insist  upon  its  being  done. 

There  is  little  danger  that  an  innocent  party,  without 
fault,  will  suffer  in  consequence  of  the  neglect  of  this  duty. 

Should  an  executor  or  administrator  neglect  to  present  a 
counter  claim,  he  would  thereby  acquire  no  right  to  collect  it 
in  full  of  the  claimant,  and  leave  him  to  take  up  with  a  divi- 
dend on  his  claim. 

On  the  other  hand  an  inaolveat  claimant  should  not  be 
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permitted  to  collect  a  portion  of  his  claim  by  way  of  a  divi- 
dend, and  leave  the  estate  without  remedy  in  respect  to  a 
counter  claim  against  him.  Such  a  case  will  not  be  likely  to 
arise  except  tlirough  negligence  on  the  part  of  those  who 
represent  the  estate.  But  we  are  embarrassed  by  no  consid- 
eration of  this  character  in  the  present  case,  as  it  is  expressly 
found  that  Turner's  estate  was  in  fact  solvent,  and  it  does  not 
appear  that  Bussing  is  unable  to  pay  his  debts.  But  if  it  did, 
that  is  a  matter  of  which  he  had  no  occasion  to  complain. 

We  do  not  wish  to  be  understood  as  approving  the  course 
taken  by  the  plaintiffs  in  this  case.  On  the  contrary,  we  think 
they  failed  to  do  their  duty,  and  that  that  failure,  in  a  meas- 
ure at  least,  was  the  cause  of  expensive  and  prolonged  litiga- 
tion. But  we  do  not  see  in  this  a  sufficient  reason  for 
exempting  the  defendant  from  the  payment  of  a  legal  obliga- 
tion, and  subjecting  the  estate  to  the  loss  of  a  claim  which 
is  in  itself  just  and  reasonable. 

3.  In  Olmstead  v.  Bailey ,  35  Conn.,  584,  this  court  held 
that  the  demand  now  in  suit  could  not  be  used,  by  way  of  set- 
off, as  a  defense  to  an  action  on  the  probate  bond,  brought  in 
the  name  of  the  judge  of  probate  for  the  benefit  of  the  pres- 
ent defendant,  to  recover  the  amomit  allowed  to  him  by  the 
commissioners,  which  amount  the  court  of  probate  had  or- 
dered the  plaintiffs  to  pay  in  full.  Tlie  defendant  now  claims 
that  the  judgment  of  the  Superior  Court,  in  pursuance  of  the 
advice  of  the  Supreme  Court,  is  a  conclusive  bar  to  the  plain- 
tiffs' right  of  recovery  in  this  suit. 

We  do  not  so  understand  the  decision  in  that  case.  Tlie 
question  decided  was,  not  that  the  plaintiffs  had  no  legal 
demand,  but  that,  under  the  circumstances,  they  should  not 
be  permitted  to  set  it  off  in  that  action.  The  opinion  in  that 
case  proceeds  upon  the  idea  that  the  claim  may  be  a  valid 
one  in  itself,  but  that  the  plaintiffs,  not  liaving  used  it  before 
the  commissioners  as  they  should  have  done,  could  not,  after 
the  allowance  of  the  defendant's  claim,  and  after  the  court 
of  probate  had  ordered  its  payment  in  full,  resist  the  payment 
of  that  claim  in  the  manner  proposed.  In  other  words,  the 
decision  was,  in  effect,  that  the  evidence  offered  in  support 
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of  the  claim  was  not  admissible  in  that  action.  The  question 
in  this  case  is,  whether  the  facts  established  by  the  evidence 
show  a  good  and  subsisting  cause  of  action.  We  are  all  of 
the  opinion  that  they  do,  and  that  the  court  below  erred  in 
holding  otherwise. 
For  these  reasons  we  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 


State  vs.  Nelson  James. 

The  judge,  in  his  charge  in  a  criminal  case,  said  to  the  jury,  "  Jurors  have  some- 
times said,  after  the  acquittal  of  a  prisoner,  that  tliey  had  no  doubt  of  his  guilt 
but  did  not  think  there  was  snfficient  evidence  to  warrant  a  conviction.  This 
is  wrong ;  for  if  a  jnror  goes  into  the  trial  with  his  mind  unprejudiced  and 
knowing  nothing  of  the  facts,  and  becomes  satisfied  without  doubt  from 
the  testimony  offered  that  the  prisoner  is  guilty,  then  there  can  be  no  reasona- 
ble doubt  in  his  mind."    Held  that  the  prisoner  had  no  ground  for  complaint. 

A  minor  was  tried,  convicted  and  sentenced  upon  a  criminal  complaint  without 
the  appointment  of  a  guardian  ad  litem.  Held  that  the  proceedings  were  not 
void  but  only  erroneous. 

It  appeared  however  that  the  prisoner,  before  being  put  to  plead,  was  asked  by  the 
judge  in  the  presence  of  his  counsel  whether  he  was  of  age,  to  which  he  re- 
plied that  he  was  supposed  to  <be,  and  that  in  consequence  of  this  answer  a 
guardian  was  not  appointed.  Held  that  upon  these  £Eu;ts  the  proceedings  wore 
not  even  erroneous. 

Where  a  mittimus  required  the  jailer  to  receive  the  prisoner  and  keep  him  until 
he  should  pay  a  certain  sum  as  costs  or  be  otherwise  discharged  by  order  of 
law,  it  was  held  that  the  mittimus  was  irregular  so  far  as  it  related  to  the  pay- 
ment of  costs,  but  that  that  clause  could  be  rejected  as  surplusage. 

The  prisoner  and  another  "person  were  bound  over  together  by  a  justice  oC  the 
peace  to  the  Superior  Court  for  theft.  The  order  of  the  justice  was  "  that  the 
said  E  and  the  said  N  become  bound  with  sufficient  surety  in  a  recognizance 
in  the  sum  of  two  hundred  dollars  each,  to  the  treasurer  of  the  state,  that  the 
said  E  and  N  will  appear  before  the  next  Superior  Court  to  bo  holden  &c. 
then  and  there  to  answer  to  said  complaint  and  abide  the  decision  of  said 
court  tfieroon,  and  to  stand  committed  till  this  order  be  complied  with."  It 
appeared  from  the  record  that  the  prisoners  were  separately  required  to  an* 
6wer  to  tiie  complaint,  that  a  separate  mittimus  was  issued  in  the  case  of  each. 
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and  that  the  mittimas  recited  the  order  as  requiring  each  prisoner  sererally  to 
g^ve  bond  for  his  several  appearance.  Held — 1.  That  the  justice  had  no  anthor- 
itj  to  require  eitlier  prisoner  to  become  bound  for  the  appearance  of  the  other, 
and  that  a  commitment  for  non-compliance  with  such  an  order  would  be  Toid. 
2.  That  such  a  construction  should  be  given  to  the  order  as  would  make  it 
legal,  if  the  language  would  bear  that  construction.  3.  That  a  construction 
]  of  the  order,  as  applying  to  the  prisoners  severally  and  not  jointly,  would 
make  the  language  of  the  order  conform  to  the  other  parts  of  the  record 
and  to  the  manifest  intention  of  the  magistrate,  and  was  in  every  respect  a 
reasonable  one. 

Two  INFORMATIONS  by  the  attorney  for  the  state  in  Fairfield 
County,  one  for  theft  and  the  other  for  breaking  jail ;  brought 
to  the  Superior  Court  in  Fairfield  county,  and  tried  to  the 
jury  upon  pleas  of  not  guilty  before  il/tnor,  J. 

On  the  trial  the  counsel  for  the  prisoner  claimed  that  if  the 
jury  entertained  a  reasonable  doubt  of  the  guilt  of  the  prisoner 
it  was  their  duty  to  acquit  him,  and  requested  the  court  so  to 
charge.  The  court  charged  the  jury  that  they  must  be  satisfied 
beyond  a  reasonable  doubt,  from  the  testimony  in  the  case, 
of  the  guilt  of  the  prisoner,  before  they  could  find  a  verdict  of 
guilty  against  him.  And  in  explanation  of  wliat  was  meant  by 
a  reasonable  doubt,  the  court  further  said,  that  if  upon  retiring 
to  the  jury  room,  any  one  of  the  jury  should  find  his  mind 
hesitating  to  come  to  a  conclusion  as  to  the  guilt  or  innocence 
of  the  prisoner,  and  on  examination  of  the  testimony  in  the 
case  should  inquire  of  himself  whether  after  all  the  prisoner 
is  guilty,  such  juryman  entertains  a  reasonable  doubt  and  it 
is  his  dutjr  to  give  the  prisoner  the  benefit  of  such  doubt  by  a 
verdict  of  acquittal.  And  the  court  added,  "  Jurors  have 
sometimes  said,  after  the  trial  and  acquittal  of  a  prisoner, 
that  they  were  satisfied  of  his  guilt  and  had  "no  doubt  of  it, 
but  did  not  think  there  was  sufficient  evidence  to  warrant  a 
conviction.  This  is  wrong,  for  if  a  juror  goes  into  the  trial 
of  a  case  with  his  mind  imprejudiced  and  knowing  nothing 
of  the  facts,  and  becomes  satisfied,  without  doubt,  from  the 
testimony  oflTered  that  the  prisoner  is  guilty,  then  there  can 
be  no  reasonable  doubt  in  his  mind." 

The  jury  having  returned  a  verdict  of  guilty  the  defendant 
moved  for  a  new  trial  for  error  in  the  charge. 

The  other  information  contained  two  counts,  one  for  break- 
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ing  jail  with  intent  to  procure  the  escape  of  the  defendant 
himself,  and  the  other  for  breaking  jail  with  intent  to  procure 
the  escape  of  one  Edwin  M.  James,  both  being  then  lawfully 
confined  within  the  jail. 

It  appeared  that  the  defendant  and  Edwin  M.  James  were 
brought  before  a  justice  of  the  peace  upon  a  warrant  for 
theft  and  that  they  were  bound  over  by  the  justice  to  the  Su- 
perior Court.  The  record  of  the  binding  over  and  of  the 
order  for  bond  by  the  justice  was  as  follows  : 

*'  And  the  said  Edwin  M.  James  and  Nelson  James,  being 
separately  required  to  answer  to  said  complaint,  say  that  they 
are  not  guilty  in  manner  and  form  as  in  said  complaint  is 
alleged,  and  having  enquired  into  the  facts  stated  in  said 
complaint,  the  court  finds  that  there  are  probable  groimds 
that  the  said  Edwin  M.  James  and  Nelson  James  are  guilty. 
It  is  therefore  ordered  and  considered  by  me  that  the  said 
Edwin  M.  James  and  Nelson  James  become  bound  with  suffi- 
cient surety  in  a  recognizance  in  the  sum  of  two  hundred 
dollars  each,  to  the  treasurer  of  the  state  of  Connecticut, 
that  the  said  Edwin  M.  James  and  Nelson  James  will  appear 
before  the  next  Superior  Court,  to  be  holden  at  Bridgeport, 
in  and  for  said  county,  on  the  8d  Tuesday  of  December, 
A.  D.  1869,  then  and  there  to  answer  to  said  complaint,  and 
abide  the  decision  of  said  court  thereon,  and  to  stand  com- 
mitted until  this  order  be  complied  with.'* 

The  attorney  for  the  state,  for  the  purpose  of  proving  that 
the  defendant  and  Edwin  M.  James  were  legally  conmiitted 
to  and  held  in  the  jail  at  tho  time  of  Uie  breaking  and  escape, 
offered  in  evidence  the  record  of  the  proceedings  before  the 
justice  and  two  mittimuses  issued  by  the  justice  for  their 
several  commitment  to  jail.  The  mittimus  for  the  commit* 
ment  of  the  defendant,  after  describing  the  complaint,  ran  as 
follows : 

**  On  which  complaint  I  found  the  defendant  guilty,  and 
that  probable  ground  exists  for  the  support  of  the  same. 
Whereupon  it  was  considered  and  ordered  by  me,  that  the 
said  Nelson  James  give  a  bond  of  recognizance  to  the  treas* 
nrer  of  the  state  of  Connecticut,  with  sufficient  surety,  in  the 
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sum  of  two  hundred  dollars,  conditioned  that  he  shall  appear 
before  the  next  Superior  Court  to  be  holden  at  Bridgepoii;  in 
said  county,  on  the  3d  Tuesday  of  December,  1869,  to  answer 
to  said  complaint,  and  abide  the  order  or  judgment  of  said 
court  touching  said  complaint  or  the  matters  charged  therein. 
And  whereas  the  said  Nelson  James,  now  before  me,  neglects 
and  refuses  to  comply  with  and  perform  said  sentence,  these 
are  therefore,  by  authority  of  the  state  of  Connecticut,  to 
conmiand  you  to  take  and  convey  the  said  Nelson  James  to 
the  common  jail  in  the  town  of  Danbury,  in  the  coun^  of 
Fairfield,  and  him  deliver  to  the  keeper  thereof,  and  leave 
with  him  this  warrant ;  and  the  said  keeper  is  hereby  com- 
manded to  receive  said  Nelson  James  into  his  custody  within 
said  jail,  and  him  confine  and  imprison  witliin  the  same,  until 
he  shall  pay  the  sum  of  seventeen  dollars  and  eighty-seven 
cents  costs,  or  be  otherwise  discharged  by  order  of  law." 

The  defendant  objected  to  this  evidence  on  the  ground  that 
the  proceedings  were  null  and  void,  and  that  the  defendant 
and  Edwin  James  were  not  legally  held  in  jail  at  the  time 
of  the  breach  and  escape  therefrom,  but  the  court  overruled 
the  objection  and. admitted  the  evidence. 

The  defendant  also  claimed,  and  offered  evidence  to  prove, 
that  at  the  time  of  his  trial  and  conviction  before  the  justice 
he  was  a  minor,  under  the  age  of  twenty-one  year%,  arid  that 
no  guardian  was  appointed  by  tlie  court,  and  on  the  trial  of 
the  defendant  before  the  Superior  Court  he  offered  evidence 
to  prove,  and  claimed  to  have  proved,  that  lie  was  still  a 
minor  under  the  age  of  twenty-one  years.  In  reply  to  this 
claim  the  attorney  for  the  state  offered  proof  that  on  the  trial 
before  the  justice,  the  defendant,  in  the  presence  of  his  father 
and  of  his  counsel,  was  inquired  of  by  the  justice  whether  he 
was  of  age,  and  in  answer  he  replied  in  their  presence  "  that 
he  was  supposed  to  be." 

The  defendant  requested  the  court  to  charge  the  jury  that 
"  if  he  was  a  minor  at  the  time  of  his  trial  and  conviction 
before  the  justice,  and  no  guardian  was  appointed  by  the  jus- 
tice, the  conviction  and  binding  over  were  void ;"  but  the 
court  did  not  so  charge  the  jury,  but  did  charge  them  "  that 
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if  the  defendant  was  a  minor  at  the  time  of  the  trial,  and 
if  he  was  then  so  inquired  of  as  aforesaid,  in  the  presence 
of  his  father  and  of  his  counsel,  and  made  reply  that  he  was 
of  age  in  their  presence,  he  was  now  estopped  from  making 
the  defense,  but  that  if  the  defendant  was  then  a  minor  and 
such  inquiry  and  reply  were  not  made,  and  no  guardian  was 
appointed  by  the  justice,  such  conviction  and  binding  over 
were  void.'' 

The  defendant  further  requested  the  court  to  charge  the 
jury  "  that  said  proceedings  before  said  justice,  together  with 
said  mittimuses,  were  null  and  void,  and  that  the  said  Nelson 
and  Edwin  M.  James  were  not  legally  held  in  said  jail  at  the 
time  of  their  escape  therefrom.'*  But  the  court  did  not  so 
charge  tlie  jury,  but  did  charge  them  that  the  requirement 
for  the  payment  of  costs  by  the  defendants  in  each  of  said 
mittimuses  might  be  treated  as  surplusage,  and  that  the  mit- 
timuses of  commitment  were  sufficient  to  hold  the  prisoners 
in  custody  in  jail. 

The  jury  having  returned  a  verdict  of  guilty  the  defendant 
moved  for  a  new  trial. 

Taylor  and  Sanfordj  in  support  of  the  motions. 

1  The  charge  in  the  first  case  as  to  what  constitutes  a 
reasonable  c^ubt,  was  erroneous.  3  Waterman  on- New  Trials, 
800. 

2.  The  judgment  of  the  justice  court  was  void,  because  it 
required  each  of  the  defendants  to  be  bound  for  the  appear- 
ance of  both.  The  power  of  the  justice  is  derived  solely 
from  the  statute,  and  any  requirement  variant  ffom  or  beyond 
the  statute  renders  the  judgment  void.  Fern/  v.  Burchardy 
21  Conn.,  597.  Even  the  case  oiHendee  v.  Taylor ^  29  Conn., 
448,  will  not  support  this  judgment.  The  word  "  each"  is 
used  but  once,  and  refers  to  the  amount  only  of  the  recogni- 
zance. 

3.  The  mittimus  is  void.  1st.  Because  based  on  a  judg- 
ment that  is  void.  2d.  Because  it  requires  the  payment  of 
costs  as  a  condition  of  release.  3d.  Because  it  omits  to  re- 
quire the  defendant  to  be  held  until  the  next  term  of  the 
Superior  Court,  as  provided  by  statute. 
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4.  The  prisoner  thus  being  held  on  void  process  only, 
had  a  right  to  make  his  escape  as  he  best  could.  Legter  y. 
The  State,  11  Conn.,  415. 

5.  The  proceedings  are  erroneous  because  no  guardian 
ad  litem  was  appointed  ;  nor  did  any  guardian  appear.  In 
civil  suits  confession  by  guardian  cannot  bind  an  infant. 
Reddick  v.  Slate  Bank,  27  111.,  146 ;. -EW«a//  v.  Vandemark^ 
89  Barb.,  689.-  Generally  infants  are  not  bomid  by  their  own 
admissions.  Landay  v.  ThomaSj  26  Geo.,  537  ;  Legard  v. 
Sheffield,  2  Atk.,  877.  If  no  guardian  is  appointed  it  is 
error.  Peak  v.  Pricevy  21  HI.,  164 ;  Ralston  v.  Lahee,  8 
Iowa,  17 ;  Valier  v.  Hart,  11  Mass.,  800  ;  Crockett  v.  Drew, 
5  Gray,  399.    Much  more  is  this  true  in  criminal  proceedings. 

6.  The  charge  of  the  court  was  erroneous  in  that  the  jury 
were  instructed  that  an  infant  would  be  estopped  by  his  own 
admissions  as  to  his  age,  which  would  not  apply  even  in  a 
civil  case. 

White,  State  Attorney,  and  BrewUer,  contra. 

Seymour,  J.  In  the  first  of  these  cases  the  accused  seeks 
a  new  trial  on  the  ground  that  the  judge's  charge  was  calcu- 
lated to  mislead  the  jury  in  respect  to  what  constitutes  a 
reasonable  doubt  of  guilt  in  criminal  causes.       \ 

After  stating  the  rule  in  the  usual  form  the  judge  added, 
"  in  explanation  of  what  was  meant  by  a  reasonable  doubt, 
that  if  upon  retiring  to  the  jury  room  any  one  of  the  jury 
should  find  his  mind  hesitating  to  come  to  a  conclusion  as  to 
the  guilt  or  innocence  of  the  prisoner,  and  on  examination 
of  the  testimony  in  the  case  should  enquire  of  himself  whether 
after  all  the  prisoner  is  guilty,  such  juror  entertains  a  reason- 
able doubt,  and  it  is  his  duty  to  give  the  prisoner  the  benefit 
of  such  doubt  by  verdict  of  acquittal." 

Thus  far  the  explanation  is  very  favorable  to  the  prisoner 
and  he  makes  no  complaint  of  it. 

The  judge  further  added:  "Jurors  have  sometimes  said, 
after  the  acquittal  of  a  prisoner,  that  they  were  satisfied  of 
his  guilt  and  had  no  doubt  of  it,  but  did  not  think  there 
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was  sufficient  eyidence  to  warrant  conviction.  This  is  wrong; 
for  if  a  juror  goes  into  the  trial  of  a  case  with  his  mind  un- 
prejudiced and  knowing  nothing  of  the  facts,  and  becomes 
satisfied  without  doubt  from  the  testimony  offered  that  the 
prisoner  is  guilty,  then  there  can  be  no  reasonable  doubt  in 
his  mind." 

It  seems  to  us  very  clear  that  the  prisoner  has  as  little 
ground  of  complaint  against  this  part  of  the  charge  as  against 
the  former  part.  By  the  terms  of  the  statement  the  juror 
has  "  no  doubt,'*  and  is  satisfied  "  witliout  doubt''  that  the 
accused  is  guilty.  This  would  seem  to  exclude  reasonable 
doubt.  And  by  the  terms  of  the  statement  the  juror's  judg- 
ment is  founded  "  wholly  upon  the  testimony  offered."  We 
think  the  judge  was  warranted  in  pronouncing  it  wrong  for 
such  a  jiu'or  to  say  that  the  evidence  was  not  sufficient  to 
warrant  a  conviction.  In  capital  cases  however,  where  the 
statute  requires  evidence  of  two  witnesses  or  what  is  equiva- 
lent thereto,  the  proposition  would  require  modification. 

There  is  no  scale  by  which  the  degrees  of  doubt  or  of  be- 
lief-can be  accurately  measured  and  defined.  The  term 
"reasonable  doubt"  has  become  familiar  and  conveys  to  jurors 
the  idea  intended  to  be  conveyed  as  fully  as  the  nature  of  the 
subject  admits.  It  sometimes  however  becomes  necessary  to 
put  jurors  upon  their  guard  against  plausible  misconstructions 
of  the  phrase,  and  the  explanation  of  the  judge  at  the  circuit 
was  probably  occasioned  by  a  discussion  on  the  subject  at  the 
bar  and  adapted  to  the  particular  form  and  nature  of  that 
discussion.  While  therefore  we  think  the  accused  has  no 
reason  to  complain,  we  do  not  wish  to  be  understood  as  ac- 
cepting the  explanation  as  a  complete  and  full  exposition 
of  the  phrase  adapted  to  all  cases,  and  from  the  intrinsic 
difficulty  of  such  an  exposition  we  refrain  from  attempting  to 
make  it  ourselves. 

In  the  second  case  the  prisoner  was  found  guilty  of  prison 
breach,  and  he  asks  for  a  new  trial  because,  as  he  claims,  his 
imprisonment  was  unlawful  and  the  breach  of  prison  therefore 
no  crime. 

He  says,  first,  that  he  was  a  minor  and  that  no  guardian 

Vol.  xxxvu.-  46 


Digitized  by  VjOOQIC 


3G2  FAIRFIELD  COUNTY. 


1         k 


State  V.  James. 


appeared  for  him  or  was  appointed  in  the  proceedings  under 
which  ho  was  imprisoned.  If  this  be  so  the  proceedings  may 
be  erroneous,  but  are  not  void.  But  when  enquired  of  in 
court  if  he  was  of  age  he  replied  that  he  was  supposed  to  be, 
and  thus  by  his  answer  he  prevented  the  appointment  of  a 
guardian  ad  litem.  Upon  these  facts  the  judgment  is  not 
even  erroneous. 

And,  second,  it  is  claimed  that  tlie  proceedings  under 
which  he  was  committed  and  held  in  jail  are  void  in  two  par- 
ticulars. The  first  is,  that  being  bound  over  for  want  of  bail 
the  mittimus  requires  the  jailer  to  receive  and  keep  tlie  pris- 
oner until  he  pay  the  sum  of  $27^  cost,  or  be  otherwise  dis- 
charged by  order  of  law. 

It  is  undoubtedly  true  that  the  mittimus  is  irregular  so  far 
as  relates  to  the  payment  of  costs,  but  in  other  i-espects  it  is 
regular,  and  the  clause  relating  to  costs  may  be  rejected  as 
surplusage.  A  similar  question  arose  in  tlie  case  of  Matter 
of  Sweatmauj  1  Cowen,  144,  and  is  there  fully  discussed.  We 
refer  to  that  case  and  the  authorities  there  cited  as  settling 
this  point. 

The  stress  of  the  defendant's  claim  is  however  upon  the 
point  that  the  justice  in  his  judgment  requires  the  defendant 
and  Edwin  M.  James,  (the  two  having  been  prosecuted 
together,)  to  become  bound  for  the  appearance  of  both  before 
the  Superior  Court.  It  is  admitted  that  the  justice  had  no 
authority  to  require  the  defendant  to  become  bound  for  tlie 
appearance  of  his  co-defendant,  and  a  commitment  for  non- 
compliance with  such  an  order  would  be  void.  The  terms 
of  tlie  judgment  are  these  :  "  It  is  thereupon  ordered  and  con- 
sidered by  me  that  the  said  Edwin  M.  James  and  Nelson 
James  become  bound  with  sufficient  surety  in  a  recognizance 
in  the  sum  of  $200  each,  to  the  treasurer  of  the  state  of  Con- 
necticut, that  the  said  Edwin  M.  James  and  Nelson  James 
will  appear"  Ac. 

The  words  of  the  judgment  undoubtedly  admit  of  the  con- 
struction claimed  by  the  defendant,  but  it  appears  from  tlie 
whole  record  that  the  defendants  were  separately  required  to 
answer  to  the  complaint,  and  the  mittimuses  issued  in  con- 
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nection  with  the  judgment  recite  the  order  as  being  several, 
to  wit,  that  Nelson  James  give  bond  that  he  shall  appear  and 
Edwin  M.  James  give  bond  that  he  shall  appear.  The  order 
as  constmed  by  the  defendant  is  illegal  and  unauthorized,  and 
the  words  are  capable,  without  doing. them  any  violence,  of  a 
construction  requiring  of  each  a  bond  for  the  several  appear- 
ance of  each,  which  order  so  construed  will  be  legal  anc^ 
authorized.  Under  these  circumstances  we  tliink  we  ought 
to  construe  the  language  of  the  order  so  as  to  conform  to  the 
other  parts  of  the  record,  and  such  construction  makes  the 
proceedings  sensible  and  legal,  and  accoMs  with  the  real 
intention  of  the  magistrate,  and  is  we  think  required  by  the 
autliority  of  the  case  of  Sendee  v.  Taylor j  29  Conn.,  448. 

We  therefore  advise  that  there  be  no  new  trial  in  either  of 
the  two  cases. 

In  this  opinion  the  other  judges  concurred ;  except  Cabpen- 
TEB,  J.,  who  did  not  sit. 


Henry  A.  Weeks's  Appeal  from  Probate. 

Two  applications  made  by  different  parties,  were  pending  at  the  same  time  before 
a  court  of  probate  for  the  appointment  of  a  conservator  over  the  same  person. 
The  court  dismissed  the  application  first  bronght  and  made  the  appointment 
on  the  other.  Held  that  the  matter  lay  within  the  discretion  of  the  coart,  and 
that  there  was  no  error. 

Appeal  from  a  decree  of  a  court  of  probate  dismissing  a 
petition  for  the  appointment  of  a  conservator  over  the  person 
and  estate  of  one  Rebecca  Weeks ;  taken  to  the  Superior 
Coui-t  in  Fairfield  county,  and  heard  before  Savford,  J.  The 
court  affirmed  the  decree,  and  the  appellant  brought  the 
record  before  this  court  by  a  motion  in  error.  The  case  is 
sufficiently  stated  in  the  opinion. 
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Treat  and  Bullock^  for  the  plaintiff  in  error. 
M.  W.  Seymour^  for  the  defepdant  in  error. 

Park,  J.  Two  applications  were  pending  at  the  same 
time  before  the  court  of  probate  for  the  appointment  of  a 
conservator  over  the  property  and  person  of  Bebecca  Weeks ; 
one  by  the  appellant  in  this  case,  and  the  other  by  one  Delany, 
who  was  the  legally  appointed  conmiittee  of  Kebecca  Weeks 
in  the  state  of  New  York,  where  she  actually  resided. 

The  application  of  the  appellant  was  first  in  the  order 
of  time,  but  the  judge  of  probate,  entertaining  doubt  whether 
the  notice  that  had  been  made  and  served  was  legally  suffi- 
cient, dismissed  the  application  on  the  ground  tliat  the  court 
had  no  jurisdiction  of  the  case ;  and  afterwards,  having  made 
due  enquiry  upon  the  application  of  Delany,  appointed  a  con- 
servator as  prayed  for  therein. 

The  appellant  appealed  from  the  doings  of  the  court  in 
both  the  cases ;  and  after  the  appeal  was  taken  and  before 
the  case  was  heard  by  the  Superior  Court,  an  informality  was 
discovered  in  the  proceedings  of  the  court  in  making  tlie 
appointment,  and  another  application  was  made  by  Delany, 
on  which  another  appointment  was  made  of  the  same  person 
that  had  been  previously  appointed. 

No  appeal  was  taken  from  the  doings  of  the  court  in  the 
last  appointment,  and  the  only  question  is,  whether  the  court 
of  probate  erred  in  dismissing  the  application  of  the  appel- 
lant on  the  ground  that  no  legal  service  had  been  made  of  the 
application.  The  appellant  claims  that  the  court  should  have 
continued  the  cause  to  a  future  day,  and  ordered  further 
and  sufficient  notice  to  be  given  of  the  pendency  of  the  pro- 
ceeding. 

No  doubt  that  course  might  have  been  taken,  for  according 
to  the  facts  as  they  appear  the  court  had  jurisdiction  of  the 
case ;  but  inasmuch  as  there  was  another  application  for  the 
appointment  of  a  conservator  then  pending,  we  think  it  was 
within  the  discretion  of  the  court  to  dismiss  either  applicar 
tion  and  entertain  the  other. 

Both  of  them  prayed  for  the  same  thing,  and  the  court  in 
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granting  the  prayer  of  one,  in  effect  granted  the  prayer  of 
the  other.  All  the  parties  had  the  opportunity  of  being 
before  the  court  and  fully  heard,  and  it  was  really  a  mere 
matter  of  form,  so  far  as  the'  merits  of  the  case  were  con- 
cerned, on  which  of  the  applications  the  appointment  should 
be  made. 

We  think  there  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  tlie  other  judges  concurred;  except  Carpen- 
ter, J.,  who  did  not  sit. 


^•Ot^ 


Ira  Gregory  vs.  John  Brooks. 

The  defendant,  claiming  and  supposing  that  he  had  legal  aathority  as  snperin* 
tendent  of  wharves,  ordered  the  remoral  of  a  brig  from  the  plaintiff's  wharf 
where  she  was  discharging,  to  make  room  for  another  vessel  to  lie  at  an  adjoin 
ing  wharf,  whereby  the  plaintiff  lost  certain  wharfage  which  he  would  have 
received.  In  an  action  on  the  case  for  damages  for  the  injury  to  the  plaintiff 
in  his  contract  relation  with  the  captain  of  the  brig,  it  was  held  that  the  ques- 
tion was  not  whether  the  defendant  acted  without  legal  right,  or  even  with 
malice,  but  whether  he  was  actuated  by  a  positive  design  to  injure  the  plain- 
tiff by  breaking'up  the  contract  relation  in  question. 

It  is  not  enough  in  such  a  case  to  show  that  the  relations  between  the  parties 
were  unfriendly.  A  person  will  be  protected  by  the  presumptions  of  the  law 
in  the  performance  of  official  duties,  unless  it  is  clearly  shown  that  his  motives 

I  are  private  and  malicious,  and  that  he  has  needlessly  used  his  official  power 
to  gratify  a  spirit  of  revenge. 

And  held  that  it  was  not  necessary  that  the  defendant  should  have  been  legally 
the  superintendent  of  wharves  It  is  enough  if  he  was  such  de  facto,  or  hon 
estly  supposed  himself  to  be  such,  and  believed  it  to  be  his  duty  to  make  and 
enforce  the  order  in  question. 

For  the  purpose  of  showing  that  his  acts  were  done  with  a  private  and  maliciofis 
intent,  evidence  of  any  acts  of  hostility  to  the  plaintiff,  with  the  circumstances 
under  wliich  they  occurred,  would  be  admissible.  But  strong  evidence  is 
required  to  overcome  the  presumption  that  a  public  officer,  whose  conduct  is 
reasonable  in  itself,  is  governed  in  such  conduct  by  a  sense  of  official  duty. 

The  bringing  of  cases  before  the  Supreme  Court  by  a  motion  in  error  and  mo- 
tion for  a  new  trial  combined,  is  irregular,  and  the  motion  will  not  be  treated 
as  a  motion  for  a  new  trial  J 
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A  NEW  TRIAL  having  been  granted  in  this  caae  (35  Conn., 
437,)  it  was  tried  again  to  the  jury  in  the  Superior  Court, 
upon  the  general  issue  with  notice,  before  Sar\ford^  J.  Tlie 
defendant  in  his  notice  claimed  that  he  was  a  duly  appointed 
Superintendent  of  Wharves  in  the  city  of  Bridgeport,  and  as 
such  had  authority  to  do  the  acts  complained  of  in  the  plain- 
tifr*s  declaration.  The  plaintiff's  evidence  in  the  case  was 
as  follows : 

Ira  Gregory^  QPlaintiJf,}  "  I  owned  100  feet  of  wharf. 
Miller  &  Co.  owned  40  feet  next  north.  The  railroad  com- 
pany's dock  next  south  was  dilapidated  and  not  in  condition 
to  use  ;  the  sand  had  worked  out  in  front  of  it  and  made  a 
bed,  so  that  vessels  could  not  get  up  to  dock.  •  This  bed  was 
some  fifty  feet  south  of  my  line.  The  Nova  Scotia  brig  Bril- 
liant came  to  my  dock  with  400  tons  coal.  We  had  been 
unloading  her  three  days ;  had  taken  out  about  200  tons 
from  the  center  of  the  vessel.  The  bottom  of  the  channel  at 
my  wharf  was  soft.  We  were  to  have  $2  per  day  from  the 
brig  for  wharfage,  and  5  cents  per  ton  from  the  gas  company. 
The  brig  was  about  100  feet  long  on  lier  keel.  She  extended 
over  Miller  &  Co's  wharf  the  length  of  her  bowsprit  and  part 
of  her  hull,  extending  pretty  much  over  the  whole  of  Miller 
&  Co's  wharf.  I  went  to  New  York  in  the  morning,  and  when 
I  came  back  found  the  brig  lying  in  the  channel  outside  of 
two  vessels,  some  twenty  rods  below  my  dock  or  more.  Tlie 
vessel  had  not  over  ten  feet  of  hull  on  Miller  &  Co's  wharf. 
The  planks  on  the  railroad  dock  were  rotten  and  unsafe  for 
teams.  Light  draft  vessels  might  lie  at  the  dock."  Question. 
"  What  was  the  state  of  feeling  toward  you  on  the  part  of 
Capt.  Brooks  at  the  time  of  this  transaction  ?  Was  it  friendly 
or  otherwise  ?"  The  defendant  here  objected  to  the  question 
and  to  plaintiff's  going  into  any  previous  transactions  between 
the  parties  to  show  the  state  of  feeling  on  tlie  part  of  Brooks. 
The  court  ruled  that  such  evidence  was  inadmissible  and 
refused  to  receive  it.  The  defendant  excepted.  "  The  bal- 
ance of  cargo  was  discharged  at  a  wharf  I  occupied.  It  cost 
me  $10  to  get  it  up  there." 

Theodore  Gregory.     **Am  a  son  of  the  plaintiff.    I  saw 
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Captain  Brooks  at  the  time  of  this  transaction ;  he  was  at 
our  office  three  times.  The  wharf  is  some  300  or  400  feet 
from  the  office.  The  Housatonic  railroad  dock  was  not  safe 
to  drive  teams  on ;  the  bottom  next  the  dock  was  dangerous. 
The  brig  had  been  three  days  in  discharging  ;  had  discharged 
some  200  tons  out  of  her  center.  It  would  not  have  been 
safe  under  the  circumstances  to  haul  her  back  to  the  railroad 
dock.  I  saw  the  papers  which  Capt.  Brooks  gave  to  the 
captain  of  the  brig.  The  first  I  knew  of  the  transaction  was 
the  captain  of  the  brig  coming  to  the  office  and  saying,  "  Mr. 
Gregory,  who  was  that  man  that  came  aboard  my  ship  last 
night  and  showed  me  these  papers  ?"  Some  half-hour  after 
Capt.  Brooks  came  down.  I  was  talking  with  the  captain  at 
the  time.  Capt.  Brooks  opened  the  door  and  said,  '^  Captain, 
you've  got  to  move  that  vessel."  The  captain  said  it  was 
very  strange — ^that  he  never  was  in  a  port  before  where  he 
had  to  move  while  discharging  cargo.  Brooks  said  "  Tlie 
vessel  must  be  moved.''  I  told  the  captain  I  didn't  think 
Brooks  had  any  authority.  Brooks  went  away.  The  barge 
was  from  90  to  100  feet  long,  and  when  moored  extended 
along  our  dock  some  45  feet.  Capt.  Brooks  came  a  second 
time  to  our  office  and  said, "  Captain,  that  vessel  must  be 
moved.*'  I  said,  "  I  don't  know,  I'll  take  counsel  and  see." 
He  then  went  along ;  he  had  a  long  12  foot  pole  in  his  hand. 
About  an  hour  after  he  came  again.  He  came  to  the  office 
door ;  didn't  come  in.  Capt.  McPee  was  in  the  office.  Capt. 
Brooks  said.  "  If  you  don't  haul  that  vessel  away  by  eleven 
o'clock,  I'll  f}neyou  thirty  dollars  for  every  tide  you  lie  there." 
I  said,  *'  Capt.  Brooks,  this  will  be  a  great  damage  to  my 
father  and  also  to  the  captain."  Capt.  Brooks  turned  in  an 
angry  and  malicious  sort  of  way  and  said  he  didn't  care  whom 
it  dapiaged ;  the  vessel  had  got  to  be  moved  any  how.  I 
told  the  captain  not  to  stir  the  vessel  an  inch ;  that  I  would 
be  liable  for  all  damages ;  that  I  was  going  down  town  to 
take  counsel,  and  not  to  move  till  I  got  back.  I  went  to  take 
counsel ;  was  gone  about  half  an  hour.  When  I  got  back 
the  vessel  was  moved,  and  the  barge  was  then  hauling  up  to 
Miller  &  Co's  wharf,  and  did  haul  up,  so  that  the  captain  of 
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the  brig  was  prevented  from  coming  up  afterwards.  After 
Capt.  McPee  had  his  vessel  made  fast  outside  of  another 
lying  alongside,  he  came  up  to  the  oflBce.  Miller  &  Go's  ele- 
vator was  some  10  or  15  feet  from  our  line.  The  barge 
brought'  her  second  hatchway  forward  to  the  elevator,  and 
projected  some  45  feet  on  our  dock.  After  the  barge  had 
taken  her  position,  the  brig  could  not  unload  at  our  dock,  and 
could  not  witli  safety  haul  back  far  enough  to  discharge  at 
the  railroad  dock,  on  account  of  a  bank  in  the  channel." 

Oro88-^xamined.  "  I  have  seen  the  bank  at  low  water,  and 
have  tried  it  with  a  pole.  When  I  came  back  from  consult- 
ing counsel,  I  told  the  captain  I  had  seen  them  and  found  I 
was  right." 

James  Morris,  "  I  am  mate  of  the  brig  Brilliant.  I  was 
on  board  the  brig  on  the  26th  of  September,  when  Capt. 
Brooks  came  aboard  about  10  o'clock  in  the  morning.  He 
asked  if  I  was  the  mate.  I  told  him  I  was.  He  then  read 
two  papers  to  me  and  left  them  on  board,  and  told  me  to  give 
them  to  the  captain ;  and  told  me  he  would  put  on  thirty 
dollars  more  fine  if  we  disobeyed  the  order.  I  told  him  I 
would  acquaint  the  captain  when  he  came  aboard,  and  I  did 
60.  He  also  read  over  some  printed  paper  which  he  said  was 
the  by-law  of  the  port.  The  papers  which  he  read  were 
these" —  (which  were  shown  and  laid  in  by  the  counsel  for 
the  plaintiflF.) 

"Bridgeport,  Sept.  25,  1866.  To  the  Captain  or  the 
officer  in  command  of  the  brig  Brilliant,  of  St.  Johns,  now 
lying  at  the  wharf  in  the  harbor  and  city  of  Bridgeport :  You 
are  hereby  ordered  and  commanded  to  haul  said  vq/ssel  astern 
and  far  enough  to  permit  the  canal  boat  to  obtain  a  berth  at 
the  elevator  on  the  wharf  of  Miller  &  Co.,  on  or  before 
eleven  o'clock  this  day,  under  penalty  6f  thirty  dollars  fop 
neglecting  to  obey.  John  Bbooks,  Harbor  Master  and  Su- 
perintendent." 

"Bridgeport,  Sept.  26th,  1866.  This  is  to  certify  that 
Capt.  Jolm  Brooks  is  duly  authorized  to  act  as  Harbor  Mas- 
ter and  Superintendent  to  regulate  vesselB,  &c.,  lying  at  the 
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wharves  in  Bridgeport,  according  to  the  act  of  the  legisla- 
ture.   MuNSON  Hawley,  Major." 

Thomas  McFee.     "  I  am  master  of  the  brig  Brilliant,  of 
St.  Johns,  New  Brunswick.     Her  registered  tonnage  is  262 
tons.    I  arrived  with  the  brig  at  Bridgeport  harbor  on  the 
21st  of  September,  and  moored  to  the  wharf  of  Ira  Gi'egory 
on  tliat  day.     She  was  loaded  witli  a  little  over  400  tons  of 
coal,  consigned  to  H.  W.  Benedict  &  Co.,  New  Haven.    I 
commenced  discharging  at  the  wharf  on  the  21st  of  Septem- 
ber, and  continued  discharging  until  the  26th  of  September, 
on  which  day  I  was  away  from  the  vessel  a  short  time  in  the 
morning,  and  on  my  return,  about  10  o'clock,  I  found  the 
notice  before  mentioned  and  the  certificate.     When  I  came 
back  to  the  vessel  Capt.  Brooks  was  at  the  dock.     He  told 
me  he  had  left  the  papers  above  referred  to  on  board,  and 
that  I  would  have  to  move.    I  told  him  I  shouldn't  move,  but 
that  if  I  had  to  move,  I  should  haul  out  into  the  stream  in- 
stead of  hauling  astern.    I  gave  as  a  reason  that  my  vessel 
was  then  about  half  discharged,  and  the  cargo  was  taken  out 
of  the  center  and  what  was  left  was  in  both  ends,  and  the 
vessel  was  in  no  position  to  lie  anywhere  except  in  her  bed. 
I  also  said  if  I  hauled  astern  far  enough  to  let  the  canal  boat 
come  in,  the  bow  of  the  boat  would  be  in  the  bed  and  the 
center  would  be  on  the  ground.     I  think  it  would  have  been 
dangerous  to  haul  the  brig  astern  as  directed.    I  had  exam- 
ined the  ground  in  the  morning  when  the  tide  was  out.  Capt, 
Brooks  went  away  and  returned  again  about  11  o'clock  the 
same  forenoon.    He  didn't  come  aboard.    Tlie  night  before, 
Capt.  Brooks  came  on  board  the  brig  and  introduced  himself 
as  Capt.  Brooks,  and  told  me  the  city  had  appointed  a  Super- 
intendent, or  Superintendents,  to  move  vessels  when  they 
pleased.     I  understood  him  to  say  that  they  had  power  to 
move  vessels  when  they  pleased,  and  I  asked  him  if  they  had 
imperial  power,  and  he  said  they  had.    The  next  day  at 
eleven  o'clock  in  the  forenoon  or  thereabouts  I  moved  away, 
for  fear  of  getting  into  the  law.     Capt.  Brooks  told  me  that 
morning  that  if  I  wasn't  hauled  out  by  eleven  o'clock  I  would* 
be  fined  thirty  dollars,  and  that  he  would  have  me  in  court 
Vol.  xxxvii. — 47 
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in  two  hours,  I  think.  I  hauled  oflF  in  consequence  of  Capt, 
Brooks's  notice,  his  representations,  and  his  threats  that  I 
should  be. fined  and  brought  into  court.  I  had  never  been  in 
Bridgeport  before.  I  was  ready  and  willing  and  able  to  pay 
the  plaintiff  his  proper  charge  for  wharfage.'* 

The  plaintifif  having  rested  his  case,  the  defendant  moved 
for  a  non-suit,  which  was  ordered  by  the  court,  and  the  plain- 
tiff thereupon  moved  that  the  nonnsuit  be  set  aside,  which 
the  court  refused  to  do.  The  plaintiff  thereupon  filed  a  mo- 
tion in  error  for  the  error  of  the  court  in  refusing  to  set  aside 
the  non-suit,  and  also  for  a  new  trial  for  error  in  the  rejection 
of  evidence  offered  by  the  plaintiff. 

Treat  and  Blake^  in  support  of  the  motions. 

1.  The  inquiry  as  to  the  defendant-'s  state  of  feeling  to- 
wards the  plaintiff  at  the  time  of  the  transaction  was  relevant 
for  the  purpose  of  proving  malice,  and  should  have  been 
admitted.  This  court  in  its  former  decision  in  this  case  (35 
Conn.,  437,)  held  that  the  "  case  turns  on  the  existence  of  a 
malicious  design."  It  also  held  that  proof  of  want  of  reason- 
able care  in  the  defendant -as  to  transcending  his  authority 
was  not  sufficient  proof  of  malice,  as  he  might  have  been 
acting  in  good  faith  notwithstanding.  On  the  second  trial 
therefore,  having  proved  the  same  reckless  acts  as  on  the 
former  trial,  we  tried  to  go  farther  and  show  a  hostile  feeling 
behind  them,  and  this  attempt  the  court  suppressed  as  irrele- 
vant. The  question  is  even  more  relevant  for  the  purpose  of 
proving  malice  than  the  question  always  allowed  in  murder 
trials  as  to  the  existence  of  a  prior  quarrel  between  the  par- 
tieS)  or  in  the  cross-examination  of  witnesses  as  to  former 
controversies.  The  question  here  relates  to  a  hostile  feeling 
at  ike  time  of  the  transaction. 

2.  The  court  erred  in  deciding  that  the  plaintiff  had  not 
made  out  a  primd  facie  case.  1st.  We  proved  all  the  acts 
which  the  jury  in  the  City  Court  found  to  be  satisfactory  evi- 
dence of  malice,  even  after  the  testimony  of  the  defendant 
in  reply.  2d.  We  proved  by  Theodore  Gregory  that  the  d^ 
fendant  acted  in  ^^  an  angry  and  malicious"  manner  in  the 
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traDsaction.  8d.  We  tried  to  prove  an  angry  and  hostile 
feeling  on  the  part  of  the  defendant,  which  was  excluded  on 
the  ground  that,  even  admitting  it  to  be  proved,  it  was  irrel- 
evant. 

Beardiley  and  Sumner^  contra. 

1.  The  court  properly  refused  to  set  aside  the  non-suit. 
The  issue  on  trial  was,  whether  the  defendant  in  the  particu- 
lar transaction  in  question  had  acted  with  "  a  malicious  and 
fraudulent  design  to  injure  the  plaintiff,"  (^Gregory  v.  Brooks ^ 
85  Conn.,  437,)  and  on  this  issue  the  plaintiflF  failed  to  make 
out  B,primd  facie  case,  and  so  was  properly  non-suited.  Gen. 
Stats.,  tit.  IjSect.  181 ;  Wentworth  v.  Leonard,  4  Cush.,  414 ; 
Smith  V.  Sanger^  3  Barb.,  360 ;  Scott  v.  Simpson^  1  Sandf. 
Sup.  Ct.  R.,  601 ;  Bailey  v.  Kimball,  6  Fost.,  351 ;  Long  v. 
Lewis,  16  Geo.,  154.  There  is  no  testimony  in  the  case,  un- 
less it  be  that  of  Theodore  Gregory,  pointing  at  all  to  any 
malice  on  the  part  of  the  defendant  towards  the  plaintiff; 
and  he  testifies  merely  tliat  he  informed  the  defendant  that 
his  action  would  be  a  great  damage  to  his  father  (the  plain- 
tiff,) and  also  to  the  captain  of  the  brig ;  and  that  the  de- 
fendant turned  in  an  angry  and  malicious  soi*t  of  way,  and 
said,  "  he  didn't  care  whom  it  damaged ;  the  vessel  had  got  to 
be  moved  anyhow."  This  testiinony,  if  admissible  at  all,  is 
equivocal.    Newell  v.  Woodruff,  80  Conn.,  492,  499. 

2.  The  interrogatory  to  Ira  Gregory,  asking  for  the  state 
of  feeling  between  the  plaintiff*  and  defendant,  was  improper, 
and  the  evidence  called  for  was  rightly  ruled  out.  It  called 
for  irrelevant  testimony,  and  would  involve  the  introduction 
of  still  other  irrelevant  testimony.  Fry  v.  Bennett,  28  N. 
York,  824,  827 ;  Howard  v.  Sexton^  4  Comst.,  157 ;  Roscoe's 
Ev.,  298- 


Butler,  C.  J.  This  case  comes  before  us  irregulaily,  by 
motion  in  error  and  motion  for  a  new  trial  combined.  It  is 
one  of  the  many  irregularities  which  liave  crept  into  our 
practice  in  relation  to  the  manner  of  bringing  cases  before 
this  court,  and  which  constrained  us,  during  the  present  cir- 
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cuit,  to  promulgate  anew  the  rules  by  which  that  practice 
should  be  governed.  The  case  must  not  bo  deemed  a  prece- 
dent in  that  respect,  for  hereafter  no  case  coming  before  us  in 
the  same  manner,  will  be  heard  as  on  a  motion  for  a  new  trial. 

We  are  all  satisfied  that  the  non-suit  was  properly  granted 
as  the  evidence  stood.  The  question  in  the  case  is  not  sim- 
ply whether  the  defendant  acted  improperly,  or  without  strict 
legal  right,  or  even  maliciously,  but  whether  he  was  actuated 
in  making  and  enforcing  the  orders  complained  of  by  a  design 
and  intention  to  break  up  the  contract  relation  existing  be- 
tween the  plaintiff  and  the  captain  of  tlie  brig  Brilliant,  and 
thereby  injure  the  plaintiff  by  preventing  him  from  acquiring 
his  expected  wharfage.  The  case  turns  on  the  proof  of  that 
design^  and  the  evidence  in  the  case  does  not  furnish  any  such 
proof  on  which  a  jury  could  properly  find  a  verdict,  nor  in 
our  opinion  would  the  evidence  have  been  sufficient  if  the 
plaintiff  had  shown  that  the  relations  between  him  and  the 
defendant  were  unfriendly.  Every  positive,  energetic  and 
independent  man  is  liable  to  have  enemies,  and  to  have  an 
unfriendly  state  of  feeling  existing  between  him  and  other 
individuals.  Wlien  such  a  man  accepts  an  office  whose  duties, 
properly  exercised,  will  necessarily  bring  him  in  conflict  with 
the  interests  and  prejudices  of  others,  and  those  with  whom 
his  relations  are  not  friendly,  his  motives  will  naturally  be 
suspected  and  impugned ;  but  he  will  be  protected  by  the 
presumptions  of  the  law  in  the  performance  of  the  duties 
required  of  Iiim,  unless  it  is  clearly  shown  that  his  motives 
are  private  and  malicious,  and  that  lie  has  wantonly  and  un- 
necessarily used  the  power  incident  to  his  official  station  to 
gratify  a  personal  spirit  of  revenge.  We  discover  nothing  in 
this  case  which  rebuts  the  presumption  that  the  defendant 
was  acting  under  a  sense  of  official  responsibility  and  with  a 
view  to  an  honest  discharge  of  public  duty. 

Tlie  brig  Brilliant  had  lain  at  the  wharf  of  the  plaintiff 
from  the  21st  to  the  26th  of  September,  covering  part  of  the 
wharf  of  Miller  &  Co.  Miller  &  Co.  had  a  grain  elevator 
upon  their  wharf,  and  there  was  a  canal  boat  lying  in  the 
stream  loaded  with  grain  consigned  to  them  which  could  not 
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come  to  their  wharf  and  elevator  because  it  was  in  part  occu- 
pied, as  well  as  the  wharf  of  the  plaintiff,  by  the  brig.  The 
defendant  was  superintendent  of  wharves,  or  supposed  him- 
self to  be,  and  had  in  his  possession  the  certificate  of  the 
mayor  that  he  was,  and  it  is  to  be  presumed  was  acting  right- 
fully in  ordering  the  brig  to  be  hauled  astern.  It  is  immate- 
rial whether  he  was  harbor  master  or  not,  for  the  duty  of  a 
harbor  master  is  to  regulate  the  location  of  vessels  in  the 
stream.  It  is  sufficient  that  he  was  the  superintendent  of 
wharves,  de  jure  or  de  facto,  or  honestly  supposed  himself  to 
b^  such,  and  believed  it  to  be  his  duty  to  order  the  brig  astern 
and  permit  the  barge  to  haul  in,  so  that  both  might  be  accom- 
modated, and  acted  accordingly  and  did  not  act  with  the 
design  imputed  to  him.  Tlie  object  and  purpose  of  his  order 
appeared  upon  its  face.  It  was  a  reasonable  and  proper 
order  under  the  circumstances  and  one  which  it  appertained 
to  his  office  to  give.  The  brig  had  already  covered  the 
wharf  of  Miller  &  Co.  and  excluded  the  barge  for  five  (fays, 
and  but  half  her  cargo  was  discharged,  and  five  days  more 
would  have  been  required  to  complete  the  discharge.  That 
would  have  been  an  unreasonable  time  to  have  kept  the 
barge  lying  in  the  stream  waiting  the  convenience  of  the 
plamtiff  and  probably  subjecting  Miller  &  Co.  to  heavy  de- 
murrage. Under  such  circumstances  it  was  the  right  of 
Miller  &  Co.  to  have  the  brig  hauled  astern  far  enough  to 
permit  the  barge  to  come  to  their  wharf,  and  the  clear  and 
imperative  duty  of  the  defendant  to  give  the  order  that  he 
gave,  and  enforce  it  energetically  and  determinedly.  If  for 
any  good  reason  the  brig  could  not  be  hauled  astern  safely, 
and  the  plaintiff  had  another  wharf  where  the  brig  could  be 
miloaded,  as  it  appears  he  had,  the  defendant  would  have 
been  justified  in  ordering  the  captain  of  the  brig  to  remove 
his  vessel  to  the  other  wharf,  where  he  did  move  it,  to  com-- 
plete  her  discharge,  for  the  barge  could  be  unloaded  at  no  other 
place  than  at  the  wharf  and  elevator  of  Miller  &  Co.  Such 
an  order  would  have  been  nothing  more  than  enforcing  good 
neighborhood,  and  a  just  regard  for  their  mutual  rights  and 
accommodation,  between  those  adjoining  wharf  owners. 
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The  presumption  alluded  to,  and  the  inference  arising  from 
this  state  of  facts,  tliat  the  defendant  was  governed  in  his 
conduct  by  a  sense  of  official  duty,  and  not  by  a  design  to 
injure  the  plaintiff  through  his  contract  relation  as  wharfinger 
with  the  captain  of  the  Brilliant,  is  exceedingly  strong ;  and 
the  fact,  however  clearly  proved,  that  the  personal  relations 
of  the  plaintiff  and  defendant  were  unfriendly,  would  be 
entitled  to  little,  if  any,  weight  to  rebut  the  presumption  or 
negative  the  inference,  and  if  that  was  all  the  plaintiff  sought 
to  prove  we  should  affirm  the  judgment  without  hesitation. 

But  it  appears  from  tlie  motion  for  a  new  trial  that  the 
plaintiff  proposed  to  go  beyond  the  mere  state  of  unfriendli- 
ness in  his  proof,  and  how  far  and  with  what  effect  he  would 
have  done  so  if  permitted  we  are  unable  to  see.  We  think 
he  should  have  been  permitted  to  prove  any  acts  of  hostility 
and  the  circumstances  under  which  they  occurred,  from  which 
an  inference  could  be  drawn,  consistently  with  the  rules  of 
law  in  other  respects,  that  the  plaintiff  was  governed  in  his 
conduct  by  the  design  imputed  to  him  and  which  constitutes 
the  gist  of  the  action.  Because  such  evidence  was  excluded 
we  feel  constrained  to  grant  a  new  trial.  But  we  deem  it 
our  duty  to  say.  that,  unless  the  plaintiff  can  produce  evidence, 
other  than  that  of  mere  unfriendliness,  to  rebut  the  presump- 
tion that  the  defendant  as  an  officer  was  acting  from  right 
motives,  and  the  supporting  inference  arising  from  the  fact 
that  a  case  existed  calling  imperatively  for  his  official  inter- 
ference in  some  way  for  the  protection  of  Miller  <fe  Co.,  the 
uon-suit  should  be  promptly  renewed. 

In  this  opinion  the  other  judges  concurred ;  except  Car- 
PENTEB,  J.|  who  did  not  sit. 
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Alfred  North  vs.  Barak  T.  Nichols. 

There  can  be  no  implied  contract  to  pay  rent  for  use  and  occupation  where 

there  is  a  written  lease.  * 

Assumpsit  will  not  lie  to  recoyer  rent  due  hj  a  contract  of  lease  executed  by  the 

lessee  under  seaL 

Assumpsit  for  rent  of  leased  premises ;  brought  to  tlie 
Superior  Court  in  Fairfield  county,  and  tried  to  tlie  jury,  on 
the  general  issue,  before  Granger j  J. 

The  plaintifi*  sued  as  assignee  of  one  Glover,  the  lessor  of 
the  premises,  which  were  situated  in  the  city  of  New  York. 
Upon  the  trial  the  plaintiflF,  having  ofiered  evidence  of  the 
occupation  of  the  premises  by  the  defendant,  ofiered  in  evi- 
dence a  written  lease  of  the  premises  containing  a  covenant 
to  pay  the  rent,  executed  by  Glover  the'lessor  and  Nichols  the 
defendant  under  seal,  the  lease  being  ofiered  for  the  sole  pur- 
pose of  showing  the  amount  of  rent  agreed  to  be  paid  by  the 
defendant  to  Glover.  To  the  admission  of  this  evidence  the 
defendant  objected,  but  the  court  admitted  it. 

The  defendant  requested  the  court  to  charge  the  jury  that 
the  evidence  so  offered  did  not  tend  to  prove  the  contract  set 
forth  in  the  declaration,  but  the  comt  did  not  so  charge,  but 
instructed  the  jury  that  if,  upon  all  the  evidence  in  the  case, 
they  were  satisfied  that  the  defendant  had  uspd  and  occupied 
the  premises,  and  that  the  amount  agreed  to  be  paid  to 
Glover  had  not  been  paid  to  him,  and  that  the  same  had 
been  assigned  by  Glover  to  the  plaintiff,  and  had  not  been 
paid  to  him,  the  plaintiff  was  entitled  to  recover ;  and  that, 
for  tlie  purpose  of  ascertaining  the  amount  due  to  Glover, 
they  might  regard  the  lease  as  evidence  tending  to  show  such 
amount. 

The  jury  having  rendered  a  verdict  for 'the  plaintiff,  the 
defendant  moved  for  a  new  trial  for  error  in  the  ruling  and 
charge  of  the  court.  He  also  filed  a  motion  in  arrest  of 
judgment  for  the  insufficiency  of  the  declaration,  which  was 
reserved  with  the  other  motion  for  the  adviee  of  this  court. 
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Beardiley  and  Thompsanj  in  support  of  the  motions.^ 
Child,  contra. 

Pabk,  J.  This  declaration  was  evidently  "prepared  in 
haste  and  little  attention  paid  to  the  form  of  the  suit. 

The  action  was  brought  to  recover  the  rent  of  certain 
premises  situated  in  the  city  of  New  York,  from  the  first  day 
of  July,  1867,  to  the  first  day  of  October  of  the  same  year. 
The  rent  had  accrued  by  virtue  of  a  certain  lease  of  the 
premises  in  writing,  under  seal,  in  which  there  were  mutual 
covenants  to  be  performed  by  the  parties  thereto,  and  executed 
by  the  defendant,  as  the  party  of  the  second  part,  and  one 
John  H.  Glover  as  the  party  of  the  first  part. 

It  is  obvious  that  there  could  be  no  implied  contract  be- 
tween the  parties  to  pay  rent  for  the  premises,  arising  from 
use  and  occupation,  so  long  as  the  written  contract  concern- 
ing the  same  premises  subsisted  between  them ;  for  there 
can  be  but  one  contract  at  the  same  time  between  the  same 
parties  touching  the  saipe  thing ;  and  if  a  written  contract 
exists  it  takes  precedence  of  all  otliers,  and  forms  tlie  only 
contract  between  the  parties  during  the  time  of  its  existence. 
Barty  v.  JSyaw,  4  Gray,  528. 

This  contract  prescribes  the  amount  of  rent  to  be  paid,  and 
the  times  when  payment  should  be  made,  and  if  the  defendant 
failed  to  pay  the  rent  in  controversy  he  failed  to  pay  it  ac- 
cording to  the  terms  of  the  written  lease. 

If  this  is  so  the  plaintiff  cannot  sustain  his  action  of  as- 
sumpsit, for  that  action  will  not  lie  where  the  cause  of  action 
arises  upon  a  contract  under  seal. 

Judge'  Swift,  in  the  first  volume  of  his  Digest,*on  the  574th 
page,  says,  in  commenting  upon  the  action  of  assumpsit,  "  It 
will  not  lie  upon  contracts  under  seal,  or  by  record,  which 
distinguishes  it  froln  debt  and  covenant."  This  is  saying,  in 
other  words,  that  assumpsit  will  not  lie  where  the  subject 
matter  in  controversy  arises  upon  a  contract  under  seal.  So 
also  upon  the  417th  page,  he  says  that,  "  where  there  is  a 
deed  under  seal,  containing  a  covenant  to  pay  the  rent,  the 
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action  must  be  either  covenant  or  debt."  Tliis  is  precisely 
the  case  under  consideration.  So  also  upon  the  676th  page, 
he  says,  "  Where  a  party  has  a  security  of  a  higher  nature, 
he  must  found  his  action  thereon ;  and  as  the  law  has  pre- 
scribed diCFerent  forms  of  action  on  different  securities, 
assumpsit  cannot  be  supported  where  there  has  been  an  ex- 
press promise  under  seal  or  of  record ;  but  the  party  must 
proceed  in  debt  or  covenant  where  the  contract  is  under  seal." 
The  following  authorities  are  equally  explicit  and  to  the  same 
effect.  1  Chitty  on  Pleading,  98,  344 ;  Barry  v.  Ryanj  4 
Gray,  523  ;  Brewer  v.  Bt/eTy  7  Gush.,  837 ;  Codman  v.  Jerir 
kinsy  14  Mass.,  93. 

Such  being  the  case,  it  is  unnecessary  to  consider  whether 
the  form  of  action  tliat  the  plaintiff  has  brought  is  fatally 
defective  in  substance,  as  the  Superior  Court  must  be  advised 
to  arrest  the  judgment  on  the  ground  that  the  form  of  action 
is  not  adapted  to  the  plaintifi^s  case. 

We  think  the  views  we  have  expressed  show  also  that  the 
defendant  must  succeed  in  his  motion  for  a'new'trial.  If 
assumpsit  will  not  lie  where  the  cause  of  action  arises  on  a 
contract  under  seal,  then  it  follows  that  a  contract  under 
seal  will  not  support  or  be  admissible  in  evidence  under  an 
action  of  assumpsit,  where  the  contract  lies  at  the  foundation 
of  the  plaintiff's  case,  as  it  does  here.  We  think  therefore 
the  evidence  in  relation  to  the  lease  should  have  been  ex- 
cluded, or  the  court  should  have  charged  the  jury  as  requested 
by  the  defendant. 

The  Superior  Court  must  be  advised  to  arrest  the  judgment, 
and  grant  a  new  trial. 

In  this  opinion  the  other  judges  concurred  j  except  Cab- 
PENTBB,  J.,  who  did  not  sit 
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Charles  A.  Weed  vs.  Nathaniel  E.  Adams. 

A  factor,  who  has  made  no  advanoes,  and  incurred  no  liability  on  account  of 
goods  consigned,  is  bound  to  obej  the  orders  of  his  principal  in  respect  to  the 
time  and  mode  of  selling.  But  if  he  has  made  advances  or  incurred  liabilities 
on  the  credit  of  the  goods,  he  has  a  right  to  sell  enough  to  romburse  his  ad- 

!  ranees  or  meet  his  liabilities,  unless  restrained  by  some  agreement  with  the 
consignor. 

This  right  however  is  limited  to  the  protection  of  his  own  interest  in  Ae  property, 
and  if  he  sells  more  than  is  necessary  for  that  purpose,  contrary  to  the  orders 
of  his  principal,  he  is  liaUe  for  the  loss  incurred. 

A  factor  may  lawfully  disregard  the  instructions  of  his  principal  to  sell  immedi- 
ately, if  it  is  manifest  that  his  security  will  be  thdh^by  impaired,  or  if,  in  the 
exercise  of  a  sonnd  discretion,  he  believes  that  full  indemnity  for  advances 
made  or  liabilities  incurred  will  depend  upon  withholding  the  goods  firom 
market. 

Af  the  lessee  of  a  cotton  plantation,  contracted  with  W,  a  commission  merchant^ 
for  advances,  and  agreed  to  give  W&  special  lien  on  all  the  crops  of  the  plan- 
tation, and  to  consign  them  as  fast  as  prepared  for  market  to  him  for  sale ; 
the  proceeds  to  be  applied  in  payment  of  the  advances,  expenses  and  commis- 
sions, and  the  balance  to  be  paid  to  A.  Advances  were  made  to  A  and  the 
goods  consigned  to  W  pursuant  to  the  contract.  A  instructed  W  to  sell  the 
cotton  as  fast  as  received,  but  the  order  was  not  obeyed.  At  the  time  of  the 
first  shipment  cotton  was  91.85  per  pound.  Soon  after  the  last  shipment  it 
was  $1.15  per  pound,  at  which  price  the  whole  was  sold.  The  avails  were 
insufficient  to  pay  the  advances.  If  the  order  had  been  obeyed  there  would 
have  been  sufficient  to  pay  the  advances,  commissions,  and  all  expenses,  and 
leave  a  considerable  balance  for  A.  It  did  not  appear  that  the  order,  if  com- 
plied with,  would  have  impaired  Ws  security,  nor  that  he  had  any  fears  that 
snch  would  be  the  result ;  but  he  held  the  cotton  in  good  faith,  with  the  expec- 
tation of  obtaining  higher  prices  for  the  benefit  of  all  concerned.  Held— 1. 
That  IT  was  not  justified  in  disobeying  the  orders  of -4.  2.  That  IF  bad  no 
right  under  the  contract  to  retain  the  cotton  till  all  was  shipped,  for  the  pniv 
pose  of  preserving  his  lien  on  the  accumulated  shipments.  3.  That  the  special 
lien  by  contract  conferred  upon  TF  no  additional  rights  and  powers,  after  the 
property  came  into  his  possession  by  consignment. 

Petition  for  a  foreclosure,  brought  to  the  Superior  Court 
in  Fairfield  county,  and  reserved,  upon  facts  found  by  a  com- 
mittee, for  the  advice  of  this  court.  The  case  is  sufficiently 
stated  in  the  opinion. 

Ohild^  for  the  petitioner,  cited  Story  on  Agency,  §  872 ; 
Dunlap's  Paley's  Agency,  128, 186,  note  dy  364 ;  2  Kent  Com., 
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639,  640 ;  Stevens  v.  Bobins^  12  Mass.,  180 ;  Baker  v.  Fuller^ 
21  Pick.,  321 ;  Vail  v.  Durant,  7  Allen,  408 ;  Brooks  v.  Bryce^ 
21  Wend.,  14 ;  Bryce  v.  Brooks^  26  id.,  367 ;  JDrinkwater  v. 
O-oodmUy  Cowp.,  261 ;  Booth  v.  Bamum^  9  Conn.,  286 ; 
Brovm  v.  McGran^  14  Peters,  479;  Pothonier  v.  Dawson^  1 
P.  L.  Holt,  385 ;  LicM>arrow  v.  Masorij  6  East,  22,  note ; 
P(rker  v.  Brancker,  22  Pick.,  40;  Marfield  y.  BovglasSy  1 
Saiidf.  S.  C,  860 ;  JSiwpj?  v.  Alvordy  10  Paige,  205. 

ft/r/i«  and  Olmsteady  for  the  respondent,  cited  Brovm  v. 
McQran^  14  Peters,  480  ;  Dunlap's  Paley's  Agency,  3,  and 
note ;  Leveriek  v.  Meigs^  1  Cowen,  668 ;  Peters  v.  BalUstieVj 
3  Pibk.,  501 ;  (?ray  v.  Murray^  3  Johns.  Ch.,  167 ;  Banorgee 
T.  Eovey^  5  Mass.,  36  ;  Courcier  v.  Bitter,  4  Wash.  C.  C,  551 ; 
Kingston  v.  Kineaid,  1  id.,  448 ;  ^aiia  v.  iJoof,  3  Seld.,  186  ; 
Parker  v.  Brancker,  22  Pick.,  40 ;  Story  on  Agency,  §§  372, 
877. 

Carpenter,  J.  The  respondent  was  the  lessee  of  a  cotton 
plantation  in  the  state  of  Louisiana  in  tiie  year  1864.  Tlie 
petitioner  was  the  principal  member  of  the  firm  of  Weed, 
Witters  &  Co.,  commission  merchants  and  grocers,  of  New 
Orleans^  Weed,  Witters  &  Co.  and  the  respondent  entered 
into  a  written  agreement,  in  which  it  was  stipulated  that 
Weed,  Witters  &  Co.  should  make  advances  of  cash  and  sup- 
plies, for  the  purpose  of  carrying  on  the  plantation,  and  that 
the  respondent  should  ship  and  consign  the  crops  made 
thereon,  when  ready  for  market,  to  Weed,  Witters  &  Co.,  to 
be  by  them  sold  in  the  usual  and  best  manner  of  commission 
merchants,  the  proceeds  to  be  applied  in  payment  of  the 
advances  and  supplies,  and  the  balance,  after  deducting  cer- 
tain commissions  £c.,  to  be  paid  over  to  the  respondent. 

It  was  further  stipulated  that  Weed,  Witters  &  Co.  should 
have  a  special  lien  and  privilege  on  the  crops  of  the  planta- 
tion, to  secure  them  in  the  amount  of  their  advances,  and 
the  performance  by  Adams  of  all  the  conditions  and  agree- 
ments on  his  part  in  the  contract.  There  were  other  agree- 
ments in  the  contract,  but  they  do  not  affect  the  questions 
involved  in  this  case. 
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Pursuant  to  the  contract  advances  were  made  to  a  large 
amount,  and  the  crops  of  the  plantation  were  duly  consigned 
to  Weed,  Witters  &  Co.  for  the  purpose  specified.  There 
was  no  special  agreement  as  to  the  time  of  selling  the  cotton ; 
but  the  respondent  gave  explicit  directions  that  the  same 
should  be  sold  as  fast  as  received.  These  instructions  were 
not  obeyed.  If  they  had  been  the  avails  would  have  been 
sufficient  to  pay  all  advances,  commissions  and  expenses, 
and  leave  to  the  respondent  a  considerable  balance. 

Weed,  Witters  &  Co.,  supposing  that  cotton  would  com- 
mand a  higher  price,  held  the  same  for  the  benefit  of  all  con- 
cerned. But  soon  after  the  first  shipment  arrived  the  price 
of  cotton  began  to  fall,  and  during  the  time  of  shipment 
declined  from  $1.85  per  pound  to  $1.15  per  pound,  at  which 
last  named  price  it  was  finally  sold.  Tlie  result  was  a  bal- 
ance of  over  two  tliousand  dollars  against  the  petitioner,  for 
which  the  note  in  suit  was  given — the  parties  agreeing  that 
the  defence  now  made  should  be  open  to  the  respondent.  This 
note  was  assigned  to  the  petitioner,  who  received  it  with  full 
knowledge  of  all  the  circurbstances.  The  question  is,  had 
the  firm  a  right  to  hold  the  cotton  in  the  manner  above  stated  ?  . 

A  factor,  who  has  made  no  advances,  and  incurred  no  lia- 
bility on  account  of  goods  consigned,  is  bound  to  obey  the 
orders  of  his  principal  in  respect  to  the  time  and  manner 
of  selling.  This  is  familiar  and  conceded  law.  But  if  he 
has  made  advances,  or  otherwise  incurred  a  liability  upon  the 
credit  of  the  goods,  whereby  he  has  acquired  a  special  prop- 
erty therein,  he  has  a  right  to  sell  enough  to  re-imburse  his 
advances,  or  meet  his  liabilities,  unless  restrained  by  some 
agreement  with  the  consignor.  Broum  v.  McOran,  14  Peters, 
479;  Marfield  v.  Dottfflass,  1  Sandf.  Sup.  Ct.  R.,  860.  In 
the  latter  case  it  was  held  that  a  factor,  having  sold  the 
goods  of  his  principal  to  an  amount  in  excess  of  the  amount 
required  to  invlemnify  himself,  was  liable  to  the  principal  for 
the  damage  sustained  in  consequence  of  the  sale  of  such 
excess.  In  these  cases  the  factors  violated  instructions  pro- 
hibiting the  sale.  Most  of  the  cases  tliat  have  arisen  on  this 
Bubject  have  been  cases  of  this  character,  which  di£fer  mate- 
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rially  from  the  case  at  bar,  in  which  the  instructions  were  to 
sell  immediately  and  apply  the  pi'oceeds  in  payment  of  the 
advances. 

It  appears  from  the  cases  cited,  as  well  as  from  other  au- 
thorities, that  the  rule  authorizing  a  factor  to  disregard  the 
instructions  of  his  principal  is  limited  to.  the  protection  of  his 
own  interest  in  the  goods  consigned.  Hence,  after  he  has 
re-imbursed  himself,  in  respect  to  the  remaining  goods  he  is 
bound  to  obey  orders  not  to  sell.  Upon  the  same  principle, 
if  the  consignor  pays  the  advances  or  otherwise  provides  for 
the  liabilities  incurred  on  account  of  the  goods,  he  mawity. 
sume  his  right  to  direct  as  to  the  time  and  manner  of  peti- 
sale.  oor- 

We  see  no  reason  why  directions  to  sell  immediately  shoand 
not  be  governed  by  the  same  principle.  K  obedience  to  sucbt 
instructions  will  manifestly  impair  the  factor's  security  he  is 
not  bound  to  obey.  For  instance,  if  the  goods  at  present 
prices  are  insufficient  to  pay  the  advances,  and  the  goods  are 
on  a  rising  market,  he  may  hold  tliem,  and  thus  take  the 
benefit  of  the  rise,  notwithstanding  tlie  instructions  of  the 
principal  to  the  contrary.  If  the  advances  are  large,  and  it 
is  uncertain  whether  present  prices  will  fully  indemnify  the 
factor,  he  may,  if  in  the  exercise  of  a  sound  discretion  he 
deems-  it.  for  his  interest  to  do  so,  hold  the  goods  contrary  to 
orders,  although  the  result  may  be  doubtful.  This  question 
has  recently  been  under  consideration  in  the  Supreme  Court 
of  the  United  States.  Field  v.  Farrington^  10  Wallace,  141. 
In  that  case  Mr.  Justice  Strong,  in  giving  the  opinion  of  the 
court,  lays  down  the  rule  as  follows :  "  Now  tliough  it  is  true 
that  factors  are  generally  bound  to  obey  all  orders  of  their 
principals  respecting  the  time  and  mode  of  sale,  yet  when 
they  have  made  large  advances,  or  incurred  expenses  on 
account  of  the  consignment,  the  principal  cannot  by  any  sub* 
sequent  orders  control  this  right  to  sell  at  such  a  time  as,  in 
t]ie  exercise  of  a  sound  discretion,  and  in  accordance  with 
the  usage  of  trade,  they  may  deem  best  to  secure  indemnity 
to  themselves  and  to  promote  the  interests  of  the  consignor. 
Of  course  they  must  act  in  good  faith  and  with  reasonable 
skill." 
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In  tliis  class  of  oases  also  tlic  consignor  may,  by  remit- 
tances in  cash,  or  by  a  further  consignment  of  goods,  strengtlien 
the  security  and  entitle  himself  to  the  right  to  control  the 
sale.  We  are  thus  brought  to  consider  the  question  whether, 
in  the  present  case,  the  interest  of  the  consignees,  Weed, 
Witters  &  Co.,  required  them  to  disregard  the  instructions 
of  the  respondent  to  sell  without  delay. 

It  does  not  appear  from  the  report  of  (he  case  that  they  at 

the  time  placed  their  refusal  to  sell  on  any  such  ground.  The 

only  reason  why  tlie  instructions  were  not  obeyed  was,  an 

cctation  on  the  pai't  of  the  consignees  that  there  would  be 

>5e  i)i  the  market ;  but  there  was  no  pretence  that  such 
cerT 
^  .e  was  needed  for  their  security.    Their  only  motive  seems 

,    liave  been  to  obtain  larger  profits  in  the  increased  commis- 

,^ions.    It  is  to  be  obserred  that  in  the  argument  of  the  case 

the  learned  coimsel  for  the  petitioner  does  not  intimate  that 

there  was  any  ground  to  apprehend  that  tlie  sufficiency  of  the 

consignees'  security  depended  at  all  upon  their  obtaining 

higlier  prices ;  but  the  case  is  put  upon  the  broad  ground 

that  as  consignees,  having  made  large  advances,  they  had  an 

unqualified  right  to  sell  or  not  to  sell  at  fGeirdiScretion. 

In  point  of  fact  the  security  would  have  hien  ample  if  the 
instructions  had  been  followed.  As  it  was  it  proved  quite 
insufficient;  thus  demonstrating  that  the  security  did  not 
depend  upon  disobeying  orders,  but  quite  the  reverse. 

It  would  seem  now  in  looking  back  upon  the  transaction 
that  all  the  probabilities  pointed  to  that  result.  At  the  time 
the  first  order  to  sell  was  given,  (for  it  was  twice  repeated 
subsequently,)  cotton  was  unusually  high ;  but  it  soon  com- 
menced falling,  and  fell  rapidly— declining  seventy  cents  per 
pound  in  the  space  of  a  few  weeks.  Some  of  it  might  have 
been  sold  for  the  highest  price,  while  nearly  all  of  it  could 
have  been  sold  for  more  than  was  actually  realized. 

The  order  to  sell  therefore,  neither  in  fact,  nor  apparently, 
infringed  upon  the  rights  of  the  consignees  and  should  have 
been  obeyed.  A  failure  to  obey  it  having  resulted  in  an  ii\jury 
to  the  respondent  exceeding  the  amount  of  the  note  in  suit, 
we  think  he  has  a  good  defense* 
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The  petitioner's  counsel  claimed  that  the  firm  ot  Weed, 
Witters  &  Co.,  as  consignees,  were  entitled  to  a  lien  upon 
tlie  entire  shipments  of  the  respondent  to  cover  their  advances, 
and  were  not  obliged  to  sever,  and  sell  any  special  shipments, 
such  advances  being  unpaid,  and  that  until  they  were  paid 
the  factors  could  protect  their  lien  upon  the  accumulated 
shipments.  The  authorities  cited  in  support  of  this  proposi- 
tion undoubtedly  sustain  the  doctrine  that  a  factor  or  other 
party  having  a  lien  upon  goods  in  his  possession  as  security 
for  a  debt  or  otlier  liability,  is  not  bound  to  part  with  the 
goods  or  any  portion  of  them  to  the  detriment  of  his  security. 
We  recognize  this  doctrine,  but  it  fails  to  relieve  the  peti- 
tioner. The  factors  were  not  required  to  part  with  any  por- 
tion of  their  security  without  an  equivalent  in  cash,  and 
which  was  immediately  available  in  payment  of  the  debt 
secured.  The  instructions  contemplated  an  appropriation 
of  the  security  to  that  end.  As  the  price  of  cotton  was  con- 
stantly declining,  each  sale  would  have  increased  rather  tlian 
have  diminished  the  relative  value  of  the  remaining  security.- 

We  cannot  perceive  that  the  grant  of  a  special  lien  upon 
the  crops  of  tlie  plantation  before  consignment,  conferred 
upon  the  consignees  any  additional  rights  and  powers  afker 
the  consignment  wad  actually  made. 

We  advise  the  Superior  Court  to  dismiss  the  bill. 

In  this  opinion  the  other  judges  concurred. 
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Shebman  p.  Smith  and  wipe  w.  Pbedebick  S.  Wildman  and 

ANOTHER,  TbUSTEES. 

Where  estate  is  given  to  tnistees  to  be  disposed  of  by  them  at  their  discrKioa 
for  the  support  of  a  cestui  que  trust,  a  court  of  equity  will  not  interfere  to  oon- 

'    trol  that  discretion  unless  there  ha<  been  tfbnse  of  the  trust 

Where  estate  was  left  to  trustees  to  apply  so  much  as  in  their  opinion  might  be 
necessary  for  the  support  of  the  family  of  J,  and  for  the  support  of  S,  who  had 
also  a  remainder  interest  in  the  estate  after  the  death  of  J,  and  5  brought  a 
bill  in  equity  to  compel  the  trustees  to  apply  a  smaller  sum  to  the  support  of 
the  fomily  of  J,  alleging  that  the  sum  so  appropriated  was  too  laige  and  that 
there  was  great  danger  that  the  estate  would  be  exhausted,  and  that  the  trus- 
tees ,had  refused  to  allow  the  petitioner  a  reasonable  sum  that  had  been  de- 
manded,— it  was  held  that  there  was  not  such  an  abuse  of  the  trust  as  would 
justify  a  court  of  equity  in  interfering  to  control  the  discretion  of  the  tmstem. 

Where  a  trust  of  this  character  is  reposed  in  two  peraons  their  action  should  be 
joint  in  appropriating  the  trust  fund  for  the  purposes  specified  in  the  trust. 

Where  one  of  two  such  trustees  refuses  to  execute  the  trust  according  to  its  true 
intent,  or  abuses  it,  the  fact  that  he  alone  is  responsible  for  the  non-execatioii 
or  abase,  famishes  no  reason  why  a  court  of  eqaity  should  not  interfere  for 

■  the  relief  of  the  cestui  que  trust. 

The  trustees  were  to  apply  tlie  funds  for  the  suj^rt  in  their  discretion  of  "  the 
family  of  J."  Held  to  mean  J"  and  his  wife,  and  such  children  as  li^ed  with 
him  as  part  of  his  household  and  were  legally  dependent  upon  him  for  support, 
and  that  it  did  not  include  grown  up  children  who  wera  married  aod  were  not 
living  with  him. 

Bill  in  equity,  brought  to  the  Superior  Court  in  Fairfield 
county,  and  heard  before  Ghrangery  J.  The  facts  were  found 
by  a  committee  and  a  decree  passed  for  the  petitioners.  The 
respondents  brought  the  record  before  this  court  by  a  motion 
in  error.  Tlie  principles  of  law  decided  will  be  suflSciently 
understood  without  a  statement  of  the  facts. 

Todd  and  Taylor ^  for  the  plaintiffs  in  error. 

WhitCy  for  the  defendants  in  error. 

Butler,  C.  J.  Tlie  bill  in  this  case  was  brought  by  a  ces- 
tui-que-trust .  to  compel  the  performance  of  a  trust.  The 
trustees  are  made  parties  and  also  certain  residuary  devisees* 
Objection  is  made  by  those  residuary  devisees,  of  a  technical 
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character,  to  the  bill.  Tliey  allege  that  the  bill  does  not 
present  a  case  on  which  the  court  could  act,  and  for  that 
reason  it  should  have  been  dismissed,  and  that  therefore 
there  is  error  in  the  record.  The  trustees  do  not  concur  in 
those  objections,  but  desire  the  opinion  of  this  court  upon 
the  merits  of  the  case,  as  presented  by  the  findings  of  the 
committee  and  the  court.  Tlie  questions  presented  by  the 
trustees  pertain  to  the  execution  of  the  trust,  and  the  trus- 
tees and  cestui-que-trusts  are  alone  interested  in  them,  and 
those  will  be  considered. 

By  the  will  of  Henry  Taylor,  Messrs.  Wildman  and  Taylor 
were  made  trustees  of  all  his  residuary  estate,  to  be  expended, 
principal  as  well  as  interest,  if  required,  for  his  only  son 
James  Taylor  and  his  family,  and  the  representative  of  his 
only  daughter,  who  was  deceased — Susan  Betts,  now  Susan 
Smith,  the  petitioner.  The  will  provides  that  his  entire 
residuary  estate  shall  vest  in  Wildman  and  Taylor,  and  the 
survivor,  and  the  executor  or  administrator  of  the  survivor, 
upon  the  special  trust  and  confidence  that  they  should  apply 
80  much  thereof  as  in  their  opinion  should  be  necessary  for 
the  support  of  the  family  of  his  son  James  and  his  grand- 
daughter Susan  Betts,  power  being  given  them  to  sell  ot  use 
the  principal  if  necessary. 

1.  The  trustees  object  to  the  action  of  the  court  below, 
on  the  ground,  first,  that  the  court  exceeded  its  jurisdiction, 
inasmuch  as  the  property  was  not  devised  to  these  cestui-que- 
tmsts  as  property  which  vested  in  them,  and  to  which  they 
had  a  vested  right,  but  was  entrusted  and  confided  to  the 
trustees  during  the  life  of  James  Taylor,  for  the  support  of 
hun  and  his  family  and  Susan  Betts,  and  was  tlien  to  vest  in 
all  his  grand-children ;  that  the  trust  was  therefore  one  of 
pure  discretion,  over  wliich  the  court  of  equity  could  exercise 
no  control,  unless  the  trust  was  abused. 

We  are  of  opinion  that  the  trustees  are  right  in  this  claim. 
It  was  said  by  Judge  Waite,  in  giving  the  opinion  of  the 
court  in  Leavitt  v.  Beimey  21  Conn.^  8 : — ^'  We  think  it  in 
the  power  of  a  parent  to  place  property  in  the  hands  of  tnuk 
tees  for  the  benefit  of  a  son  and  hia  wife  and  children^  with 

Vol.  xxxvn. — 49 
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ftiU  power  in  them  to  manage  and  apply  it  at  their  discretion, 
without  any  power  whatever  in  the  son  to  interfere  in  that 
management,  or  in  the  disposition  of  it  until  it  has  been  act- 
ually paid  over  to  him  by  the  trusteeff.  In  such  case  a  court 
of  chancery  will  never  interfere  with  the  exercise  of  that 
discretion,  until  it  is  shown  that  there  has  been  some  abuse 
'of  the  authority  given  to  the  trustees."  That  case  was 
decided  by  a  divided  court,  but  we  do  not  understand  that 
there  was  any  division  of  opinion  upon  that  point.  We  con- 
sider it  settled  law  in  this  state  that  when  estate  is  given  to 
trustees,  to  be  disposed  of  by  them  at  their  discretion  for  the 
support  of  a  cestui-que-trust,  a  court  of  equity  will  not  inter- 
fere to  control  that  discretion  unless  there  has  been  abuse 
of  the  trust.  Had  there  been  any  such  abuse  at  the  time, 
this  petition  was  brought,  as  would  then  authorize  the  inter- 
ference of  a  court  of  equity  ?  We  think  there  had  not.  The 
bill  does  not  allege  that  the  petitioner  was  then  necessitous, 
nor  any  abuse  of  the  trust,  except  that  too  large  a  proportion 
of  the  trust  estate  was  being  applied  for  the  support  of  James 
Taylor  and  his  family,  to  the  injury  of  the  vested  interests 
of  the  petitioner.  Nor  does  the  finding  show  that  at  that 
time  she  actually  required  the  siun  which  she  demanded. 
We  cannot  say,  under  these  circumstances,  that  the  refusal 
to  grant  her  request  was  such  an  abuse  of  the  trust  as  would 
justify  a  court  of  equity  in  attempting  to  control  the  discre- 
tion of  the  trustees.  It  sufficiently  appears  from  the  finding 
that  the  petitioner  mbsequently  required  support,  and  it  does 
not  appear  that  any  subsequent  application  was  made  to  the 
trustees  and  was  refused.  We  do  not  think  therefore  that 
the  application  was  justified  by  any  abuse  of  the  discretion 
given  to  the  trustees  when  brought.  The  petitioner  was  the 
representative  of  -one  of  two  children  of  the  testator  and 
apparently  brought  her  bill  because  she  felt  aggrieved  that  so 
much  of  the  estate  was  being  furnished  to  the  son  and  none 
to  her,  and  tlie  trustees  may  have  erred  in  not  duly  consider- 
ing her  rights  under  the  will,  as  well  as  tliose  of  James  Tay- 
lor. But  we  do  not  see  in  it  an  actual  abuse  of  their  discre- 
tion.   If  they  have  since  failed  in  their  duty  to  her,  through 
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want  of  appreciation  of  her  rights  under  the  will,  upon  a 
proper  bill  with  proper  allegations  she  may  be  entitled  to 
relief. 

2.  It  is  undoubtedly  true  that  where  a  trust  of  this  char- 
acter is  reposed  in  two  persons,  their  action  should  be  joint  in 
appropriating  the  trust  fund  for  the  purposes  specified.  But 
if  one  refuses  to  execute  the  trust  according  to  its  true  intent 
and  meaning,  or  abuses  it,  the  fact  that  he  alone  is  responsible 
for  the  non-execution  or  abuse,  furnishes  no  reason  why  a 
court  of  equity  should  not  interfere  and  give  the  cestui-que- 
trust  the  relief  to  which  she  is  entitled. 

3.  We  are  further  of  opinion  that  the  trustees  are  right 
in  their  construction  of  the  words  "  family  of  James  Taylor," 
and  that  the  testator  meant  the  wife  and  such  of  the  children 
of  James  as  lived  with  him  as  part  of  his  household  and 
were  legally  dependent  upon  him  for  support.  In  this  case, 
upon  tlie  finding  of  facts,  the  household  consisted  of  James, 
his  wife,  and  his  infant  son  Lemuel.  The  other  descendants 
of  James  Taylor  have  no  direct  interest  in  the  trust,  and 
cannot  be  considered  by. the  trustees  as  beneficiaries  of  it. 

For  these  reasons  we  think  there  is  error  in  the  record, 
and  tliat  the  judgment  must  be  reversed,  and  the  Superior 
Court  advised  to  dismiss  the  bill,  but  without  cost  to  either 
party. 

In  this  opinion  the  other  judges  concurred. 


Peedebick  Lockwood  vs.  The  New  York  &  New  Haven 
Railroad  Company. 

In  this  state  the  owners  of  land  bonnded  on  a  harbor  own  only  to  high  water 
mark,  and  whatever  rights  such  owners  have  of  reclaiming  the  shore  are  mere 
franchises. 
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When  however  such  reclamationa  are  made,  the  reclaimed  portions  in  general 
become  integral  parts  of  the  owners'  adjoining  lands. 

The  principles  governing  the  case  are  the  same  as  those  which  prevail  where  the 
sea  recedes  gradually  through  accession  of  soil  to  the  land. 

Where  there  is  a  right  of  way  to  and  from  a  harbor,  such  right  continues  over 
all  accessions  of  soil  which  accrue  between  high  and  low  water  mark,  whether 
the  line  of  high  water  mark  is  changed  by  natural  or  artificial  causes. 

Where  a  right  of  way  granted  by  a  deed  to  a  railroad  company  across  certain 
land  bounded  upon  a  harbor,  was  described  in  the  deed  as  '^  being  in  length 
about  22  chains,  and  extending  from  said  harbor  on  the  west  to  the  land  of 
N  on  the  east,  and  four  rods  in  width,"  with  a  reference  to  the  survey  of  the 
road  for  a  more  particular  description,  it  was  held  that  t^e  right  of  way  ex- 
tended across  the  mud  flats  lying  between  the  west  line  of  the  land  at  high 
water  mark  and  low  water  mark. 

Petition  for  an  injunction  against  the  removal  by  the  re- 
spondents of  certain  structures  erected  by  the  petitioner  upon 
certain  mud  flats  which  had  been  reclaimed,  which  structures 
were  claimed  by  the  respondents  to  be  an  obstruction  of  their 
right  of  way ;  brought  to  the  Superior  Court  in  Fairfield 
County. 

The  shore  land  adjacent  to  the  reclaimed  flats  was  formerly 
owned  by  Birdsey  6.  Noble,  who  on  the  13th  of  November, 
1847,  conveyed  a  right  of  way  across  the  same  to  the  re- 
spondents, the  important  part  of  the  deed  being  as  follows : — 

"  I,  Birdsey  G.  Noble,  of  the  city  of  Brooklyn,  in  the  state 
of  New  York,  for  the  consideration  of  Eighteen  Hundred 
Dollars,  received  to  my  full  satisfaction  of  the  New  York  & 
New  Haven  Railroad  Company,  do  give,  grant,  bargain,  sell, 
and  confirm,  unto  the  said  New  York  &  New  Haven  Railroad 
Company,  and  its  assigns  forever,  the  right  of  way  for  the 
construction  and  use  of  said  railroad,  across  certain  land 
owned  by  me  in  the  town  of  Bridgeport,  in  Fairfield  County, 
and  state  of  Connecticut,  on  the  east  side  of  the  harbor,  as 
the  said  road  is  located  and  established,  the  said  right  of  way 
being  in  length  about  twenty-two  chains ;  extending  from  the 
said  harbor  on  the  west  to  the  land  of  William  H.  Noble  on 
the  east ;  excepting  the  right  of  the  public  in  a  street  run- 
ning northerly  between  my  land  and  the  land  of  said  William 
H.  Noble,  and  in  a  street  running  easterly  from  Noble's  bridge, 
so  called ;  said  right  of  way  being  in  width  four  rods,  through 
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the  whole  length  thereof,  reference  being  had  to  the  map  and 
Biirvey  of  said  railroad  made  by 'the  engineer  for  a  more  par- 
ticular description.'* 

The  rights  of  Noble,  the  grantor,  have  become  vested  in 
the  present  petitioner.  The  petitioner  claimed  that  the 
westerly  line  of  the  land  through  which  the  right  of  way  was 
granted  was  high  water  mark,  and  that  tlie  flats  between 
high  and  low  water  mark  belonged  to  him  except  so  far  as 
the  respondents  had  gained  rights  by  adverse  use.  The  re- 
spondents claimed  that  high  water  mark  was  not  the  westerly 
boundary  of  their  right  of  way,  and  that  under  the  deed  they 
had  the  right  to  occupy  the  land  between  high  and  low  water 
mark  adjacent  to  the  grantor's  upland  for  a  space  of  four  rods 
in  width. 

Upon  these  facts  the  case  was  reserved  for  the  advice  of 
this  court. 

Noble  and  Beardslet/y  for  the  petitioner. 

1.  The  words  of  the  deed,  "  extending  from  said  harbor 
on  the  west  about  twenty-two  chains  to  the  land  of  W.  H. 
Noble  on  the  east,"  give  a  definite  western  boundary.  A  har- 
bor is  that  area  and  surface  which  is  enclosed  by  the  outer 
line  of  its  waters  at  their  ordinary  full  tide.  **  From  the 
harbor"  means  therefore  from  this  outer  line.  NichoU  v. 
LewiSj  15  Conn.,  137,  143.  "About  twenty-two  chains" 
must  be  taken  as  meaning  substantially  that  length,  and  may 
properly  be  taken  to  mean  here  that  precise  length ;  and 
measuring  that  distance  either  way  will  give  a  definite  western 
boundary.  Davis  v.  Bainsford^  17  Mass.,  207 ;  Blaney  v. 
Rice,  20  Pick.,  62,  64. 

2.  Definite  points  and  boundaries  will  exclude  all  the 
territory  that  lies  beyond  them.  Jackson  v.  Hathaway y  15 
Johns.,  447,  454 ;  Hatch  v.  Dwighi,  17  Mass.,  289,  298 ; 
Bavin  v.  Raini^ord,  id.,  207 ;  T^ler  v.  Hammond,  11  Pick., 
198 ;  Flaffg  v.  Thurston,  13  id.,  146 ;  Storer  v.  Freeman^  6 
Mass.,  485,  489-;  Niekerson  v.  Crawford,  4  Shep.,  246 ;  2 
Hilliard  Real  Estate,  846;  Angell  on  Tide  Waters,  229 ; 
Angell  on  Highways,  §§  316,  318. 
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8.  Owners  of  upland  bordering  upon  tlie  sea  are  owners 
of  the  adjoining  shore,  subject  only  to  the  paramount  rights 
of  the  public.  Hast  Haven  v.  Hemingway^  7  Conn.,*  202 ; 
Chapman  v.  Kimbally  9  id.,  41 ;  Nichtls  v.  Lewis,  15  id.,  143. 

4.  The  grant  of  a  right  of  way  is  not  like  a  grant  of  a 
fee  of  land,  and  will  not  carry  riparian  ownership  or  the  right 
to  use  and  occupy  beyond  its  limits.  Perley  v.  CJiancUer,  6 
Mass.,  454.  Nothing  more  passed  by  this  grant  than  would 
have  been  acquired  if  the  right  of  way  had  been  taken  by 
legal  process  with  the  same  description  of  the  land  taken. 
Redfield  on  Railways,  105. 

Seeley  and  Child,  for  the  respondents,  cited  Simons  v. 
French,  25  Conn.,  346 ;  Church  v.  Meeker,  34  id.,  422 ;  Mayr 
hew  V.  Norton,  17  Pick.,  857 ;  Green  v.  Chelsea,  24  id.,  71 ; 
Peck  V.  Lockwood,  5  Day,  22 ;  Hast  Haven  v.  Hemingway,  7 
Conn.,  202 ;  Bushnell  v.  Proprietors  of  Ore  Bed,  31  id.,  160; 
Saltonstall  v.  Proprietors  of  Long  Wharf,  7  Cush.,  201 ; 
Harlow  v.  Fisk,  12  id.,  802 ;  Boane  v.  WilcuU,  6  Gray,  328 ; 
Commonwealth  v.  City  of  Roxbwry,  9  id.,  451,  524;  Niles  v. 
Patch,  13  id.,  254,  257 ;  Partridge  v.  Luce,  36  Maine,  16. 

Sewiour,  J.  Tlie  question  in  dispute  between  these  parties 
is  whether  the  defendants'  right  of  way  for  their  railroad 
covers  the  ground  on  which  certain  structures  were  erected 
by  the  plaintiflF,  which  structures  the  defendants  have  removed 
as  interfering  with  the  right  of  way  claimed  by  them. 

The  case  depends  upon  the  construction  and  eflFect  of  a 
deed,  set  forth  at  length  in  the  finding  of  facts,  made  by  the 
plaintiflF 's  grantor  to  the  defendants ;  so  much  of  the  deed 
as  is  particularly  applicable  to  the  question  under  considei*a- 
tion  being  that  part  which  describes  the  land  over  which  the 
right  of  way  is  granted,  as  "  extending  from  the  harbor  on 
tlje  west  to  the  land  of  William  H.  Noble  on  the  east."  At 
the  time  this  grant  was  made  the  defendants'  road  had  been 
surveyed  and  located  and  the  map  of  the  road  as  thus  located 
is  referred  to  in  the  grant.  The  road  thus  mapped  continues 
westerly  across  the  harbor  of  the  same  width  as  on  the  plain- 
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tiflF's  land.  The  structures  above  mentioned  are  within  the 
limits  of  the  road  as  thus  surveyed,  but  are  on  what  at  the 
date  of  the  deed  were  flats  between  high  and  low  water  mark. 
The  plaintifif  has  reclaimed  a  portion  of  these  flats  and  erected 
file  structures,  claiming  that  the  right  of  way  granted  by  the 
deed  extends  only  to  high  water  mark  as  high  water  mark 
was  at  the  date  of  the  deed,  and  that  as  owner  of  the  fee  he 
may  lawfully  reclaim  the  flats  between  high  and  low  water 
mark,  and  that  he  may  hold  and  occupy  these  reclaimed  prem- 
ises unincumbered  of  any  right  of  way  in  the  defendants, 
except  so  far  as  the  defendants  have  by  actual  occupation 
acquired  a  right  by  possession  and  user. 

The  plaintiff  is  undoubtedly  right  in  the  claim  that  in  Con- 
necticut tlie  owners  of  land  bounded  on  a  harbor  own  only  to 
high  water  mark,  and  that  whatever  rights  such  owners  have 
of  reclaiming  the  shore  are  mere  franchises.  When  however 
such  reclamations  are  made  the  reclaimed  portions  in  general 
become  integral  parts  of  the  owners'  adjoining  lands.  By 
means  of  sucji  reclamations  the  line  of  high  water  mark  is 
changed  and  carried  into  the  harbor,  and  the  owners'  lands 
have  gained  the  reclaimed  shore  by  accretion ;  the  principles 
governing  the  case  being  the  same  as  those  which  prevail 
where  the  sea  recedes  gradually  by  accession  of  soil  to  the 
land. 

If  the  grant  had  been  in  terms  of  a  right  of  way  to  and 
from  the  harbor  the  grantees  would  be  entitled  to  come  to 
the  harbor,  over  whatever  intervening  accessions  of  soil  might 
accrue  between  high  and  low  water  mark.  If  the  line  of 
high  water  mark  should  be  changed  by  natural  or  by  artifi- 
cial causes  the  rights  of  way  would  follow  the  changed  line 
of  the  harbor,  and  this  deed  in  connection  with  the  map 
shows  that  the  object  of  the  deed  was  to  enable  the  grantees 
to  reach  the  harbor  and  by  means  of  the  right  of  way  therein 
gmnted  to  connect  their  road  on  the  east  with  the  harbor 
and  their  road  across  the  harbor  on  the  west.  The  defendants 
by  their  charter  had  received  from  the  state  the  general  right 
to  cross  the  public  waters,  and  under  this  right  so  conferred 
and  under  the  rights  conferred  by  the  deed  in  question  the 
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defendants  have  constructed  their  railroad  and  bridge  and 
have  without  objection  occupied  so  much  of  the  surveyed  way 
as  they  have  had  occasion  to  use.  It  is  true  that  the  actual 
occupation  of  the  defendants  has  not  extended  to  the  place 
where  the  structures  in  dispute  were  placed,  but  we  think 
their  rights  extend  to  the  harbor  along  the  entire  water 
front  of  the  land  described  in  the  deed,  and  that  the  map  re- 
ferred to  truly  marks  the  limits  of  the  defendants'  rights,  and 
that  the  plaintiff  may  not  lawfully  within  those  limits  do  any 
act  interfering  with  or  interrupting  the  defendants'  right  of 
way. 

We  therefore  advise  that  judgment  be  rendered  for  the 
defendants. 


In  this  opinion  the  other  judges  concurred* 


^ 


State  vs.  Henby  Tapp. 

The  selectmen  of  a  town  laid  out  a  highway,  and  made  thdr  report  to  ft  town 
meeting,  which  passed  a  vote  accepting  the  highway,  but  the  action  of  the 
town  was  inoperative  because  no  notice  of  such  action  was  given  in  the  wani* 
ing  of  the  meeting.  In  a  prosecution  for  a  nuisance  upon  the  highway  the 
attorney  for  the  state,  for  the  purpose  of  proving  the  legal  existence  of  the 
highway  either  by  laying  out  or  by  dedication,  offered  in  evidence  the  pro*- 
oeedings  of  the  selectmen  and  the  town,  to  which  the  defendant  objected.  The 
eooTt  admitted  the  evidence,  but  afterwards  charged  the  jury  that  they  could 
examine  the  call  for  the  meeting  and  if  they  should  find  that  no  notice  was 
given  of  any  action  of  the  town  with  regard  to  the  laying  out  or  dedication 
of  such  highway,  then  the  proceedings  would  be  inoperative  with  regard  to 
Boch  laymg  out  or  dedication.  Held  that,  though  the  proceedings  of  the  town 
should  have  been  excluded  as  evidence,  yet  under  the  charge  the  defendant 
could  have  sustained  no  injury  by  their  admission,  and  a  new  trial  should  not 
be  granted  in  his  favor. 

The  court  also  charged  that  an  original  dedication  of  luid  fbr  a  highway  may 
be  inferred  as  matter  of  law,  and  that  where  land  has  been  thrown  open  to 
the  public  for  a  time  beyond  memoiy,  and  the  public  have  during  all  the  time 
TUed  it  as  a  public  highway,  the  presumption  of  an  original  dedicatioii  ii 


Digitized  by  VjOOQ IC 


OCTOBER  TERM,  1870.  898 

State  V.  Taff. 

almofit  irresistible ;  and  that  if  the  jury  were  satisfied  that  the  land  had  been 
clearly  and  intentionally  dedicated  by  the  owner  as  a  pnblic  highway,  the  use 
of  it  as  a  highway  by  the  public  for  a  period  of  six  or  eight  years  would  be  a 
sufficient  acceptance.  Held — that  in  the  language  used  there  was  a  lack  of 
clear  discrimination  between  the  question  of  dedication  as  one  of  fact  and  the 
question  as  one  of  law,  and  that  great  care  should  be  taken  to  aroid  the  use 
of  language  open  to  possible  misconstruction  in  such  cases,  but  that,  taking 
the  whole  charge  together,  the  juiy  could  not  be  supposed  to  have  been  misled 
in  the  matter. 
The  town  had  voted,  at  a  town  meeting  in  the  year  1677,  that  the  land  over 
which  the  way  in  question  ran  should  "  lie  common  and  not  be  used  for  any 
other  purpose  without  the  consent  of  every  individual  proprietor."  Held — 1. 
That  if  die  land  belonged  to  the  original  proprietors  and  not  to  the  town, 
the  vote  was  inoperative.  2.  That  if  the  land  belonged  to  the  town  the  vote 
could  not  estop  the  town  from  afterwards  claiming  the  land  and  dedicating  it 
to  pnblic  use  as  a  highway.  3.  That  the  use  of  the  land  as  a  common  could 
not  be  regarded  as  excluding  all  inference  of  a  dedication  of  the  land  to  the 
public  for  a  highway  arising  from  the  public  use  of  the  same  as  a  highway. 

Complaint  by  a  grandjuror  to  a  justice  of  the  peace,  charg- 
ing the  defendant  with  maintaining  a  common  nuisance  upon 
a  public  highway  in  the  town  of  Stamford  by  placing  a  build- 
ing thereon  by  which  the  highway  was  obstructed ;  appealed 
by  the  defendant  to  the  Superior  Court,  and  tried  to  the  jury, 
on  the  plea  of  not  guilty,  before  Minor ^  J. 

Upon  the  trial  the  attorney  for  the  state,  to  prove  the  ex- 
istence of  the  highway  in  question,  offered  in  evidence  a 
copy  of  the  town  records  of  the  town  of  Stamford,  purporting 
to  be  a  survey,  description,  and  lay-out  of  a  highway  by  the 
selectmen  of  the  town  in  1855  at  the  place  in  question,  which 
was  upon  and  over  uninclosed  land  adjoining  Stamford  harbor, 
together  with  a  copy  of  the  records  of  the  annual  town  meet- 
ing held  in  Stamford  in  October,  1855,  showing  that  at  the 
meeting  a  vote  was  passed  accepting  the  laying  out  of  the 
highway ;  but  the  attorney  did  not  offer  the  call  of  the  meet- 
ing in  evidence,  and  it  did  not  appear  by  the  copy  of  the 
records,  nor  in  any  other  way,  that  the  owners  of  the  land 
through  which  the  highway  was  claimed  to  have  been  laid 
out  were  notified  to  be  present,  or  were  present,  when  the 
lay-out  was  made,  nor  that  the  damages  done  to  such  owners 
were  in  any  way  agreed  upon  or  ascertained,  or  satisfaction 
made  therefor ;  and  for  these  reasons  the  defendant  objected 
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to  the  admission  of  the  evidence.  He  furthermore  offered  to 
show  that  the  call  of  the  town  meeting  contained  no  reference 
to  the  matters  aforesaid,  but  the  attorney  for  the  state  in  the 
presence  of  the  court  and  jury  admitted  the  fact  to  be  so, 

Tlie  attorney  for  the  state  claimed  that  the  objections  made 
were  immaterial,  on  the  ground  that  the  town  was  the  lawful 
owner  of  the  land  in  question,  which  the  defendant  denied. 

The  attorney  also  clauned  that  if  the  highway  was  not 
lawfully  laid  out  by  this  action  of  the  selectmen  and  town,  it 
had  nevertheless  become  a  lawful  highway  by  a  dedication  of 
the  land  by  the  town  to  the  public  use  as  a  highway  by  the 
same  proceedings,  and  by  an  acceptance  thereof  by  the  pubUc, 
and  offered  the  copy  of  the  lay-out  and  record  in  evidence 
for  the  further  purpose  of  showing  such  dedication.  The 
defendant  objected  to  the  evidence  when  offered  for  this  pur- 
pose, for  the  same  reasons  as  before,  and  also  because,  as  he 
claimed,  the  town  was  not  the  owner  of  the  land.  The  court 
admitted  the  evidence,  but  charged  the  jury  "  that  unless  the 
town  meeting  was  called  for  that  purpose  the  lay-out  could 
not  be  lawfully  accepted,  and  that  unless  the  meetuig  was 
called  for  the  purpose  it  could  not  lawfully  dedicate  land  to 
the  public  use  for  a  highway,  and  that  the  jury  might  exam- 
ine the  call  for  the  meeting,  which  would  be  before  them, 
and  if  thty  should  find  that  it  was  not  called  for  the  pur- 
pose of  accepting  the  highway,  then  the  action  of  the  town 
meeting  in  accepting  the  highway  was  illegal  and  void,  and 
if  it  was  not  called  for  the  purpose  of  dedicating  the  high- 
way to  the  public,  then  there  was  and  could  be  no  legal 
dedication  of  the  highway  by  the  meeting." 

To  show  that  the  title  to  the  land  in  question,  and  the 
original  title  to  all  the  lands  embraced  in  the  township,  was 
in  the  town  of  Stamford,  the  attorney  for  the  state  offered  in 
evidence  a  large  amount  of  documentary  and  historical  proof, 
which  in  the  view  of  the  case  taken  by  the  court  it  is  not 
necessary  to  state,  to  the  admission  of  all  which  for  the  pur- 
pose of  showing  that  the  town  of  Stamford  had  title  to  the 
land  in  question,  the  defendant  objected,  but  the  court  ad- 
mitted it.  * 
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The  defendant  claimed  that  the  original  title  to  all  the 
common  and  undivided  lands  in  Stamford,  including  the  land 
in  question,  was  vested  in  the  Proprietors  of  Common  and 
Undivided  Land,  and  laid  in  a  large  amount  of  documentary 
evidence  not  necessary  to  be  stated,  and  asked  the  court  to 
charge  the  jury  that  the  evidence  so  laid  in  showed  that  the 
title  was  not  in  the  town  of  Stamford,  but  was  vested  in  the 
Proprietors. 

Tlie  court  did  not  so  charge  the  jury,  but  instructed  them, 
jpro/orwrf,"  that  the  title  to  the  common  and  undivided  lands 
in  the  town  of  Stamford  was  by  virtue  of  the  original  deeds 
from  the  Indian  proprietors  and  of  the  patent  from  the  state 
vested  in  the  town  of  Stamford.'* 

The  attorney  for  the  state  introduced  evidence  to  prove  the 
existence  of  an  old  traveled  path  over  the  same  tract  of  land, 
commencing  at  the  eastern  terminus  of  the  present  alleged 
highway,  and  running  in  a  westwardly  course  to  the  road 
leading  from  Stamford  to  Old  Greenwich,  substantially  in  the 
same  place  as  the  present  alleged  highway,  and  to  show  that 
that  old  traveled  path  had  been  used  by  the  public  as  a  public 
highway  from  the  time  when  the  memory  of  man  runneth 
not  to  the  contrary  down  to  the  present  time ;  and  claimed 
from  such  evidence  that  there  was  an  ancient  dedication  by 
the  owners  of  the  land,  for  the  purposes  of  a  public  highway, 
of  the  land  used  for  such  traveled  path,  and  an  acceptance 
by  the  public ;  and  also  claimed  that  the  town  was  the  owner 
of  the  land  in  question. 

The  defendant  denied  the  existence  of  any  ancient  highway 
at  the  place  in  question,  and  offered  evidence  to  prove,  and 
claimed  that  he  had  proved,  that  if  any  such  highway  ever 
existed  it  was  farther  to  the  north  than  the  present  alleged 
highway,  and  that  the  building  could  have  been  no  obstruction 
to  the  ancient  highway,  and  that  the  part  of  the  ancient 
highway  westward  of  the  dwelling-house  had  been  inclosed 
by  the  selectmen  of  the  town,  or  under  their  direction,  as  a 
part  of  a  park  or  common  in  1855,  or  shortly  thereafter,  and 
had  remained  inclosed  and  been  disused  as  a  highway  since 
that  time. 
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r  And  the  defendant  claimed,  anil  asked  the  court  to  charge 
the  jury,  that  no  dedication  could  be  inferred  against  the 
town,- and  that  if  there  had  been  or  could  be  an  ancient  high- 
way by  dedication  where  the  attorney  for  the  state  claimed 
that  it  was,  the  disuse  and  inclosure  thereof  at  the  time  and 
in  the  manner  stated,  with  an  entire  cessation  of  the  travel 
thereon  since,  in  connection  with  the  use  of  another  alleged 
highway  in  lieu  thereof,  was  sufficient  evidence  of  the  aban- 
donment of  the  original  higliway  by  the  public,  and  that,  at 
any  rate,  if  the  jury  should  fail  to  find  the  present  alleged 
highway  to  be  a  lawful  highway,  the  defendant  could  not  be 
found  guilty  of  an  obstruction  to  the  ancient  highway,  when 
the  same  was  so  inclosed  tliat  it  could  not  be  used  and  was 
not  used  by  the  public. 

The  defendant  also  offered  in  evidence  the  following  vote 
of  the  town,  passed  in  a  town  meeting  held  on  the  1st  day 
of  February,  1677,  which  it  was  admitted  had  reference  to 
the  land  in  question :  "  1  Feb.  1677.  Voted,  That  all  that 
land  from  the  bridge  by  the  mill  unto  the  brook  commonly 
called  Hardy's  Hole,  to  ye  cart  path  west  and  ye  river  east, 
shall  lye  comon,  not  to  be  disposed,  nor  any  part  of  it,  to  any 
other  use  without  the  consent  of  every  individual  proprietor." 
Tlie  defendant  claimed  to  the  jury  that  this  vote  was  proof 
of  the  purpose  to  which  the  land  had  been  originally  set 
apart  by  the  proprietors  and  that  it  had  so  remained,  and  he 
claimed,  and  asked  the  court  to  charge  the  jury,  tliat  the  vote 
estopped  the  town  of  Stamford  from  claiming  any  title  or 
interest  in  the  land,  or  in  any  way  controlling  the  same,  and 
also  repelled  any  inference  that  might  otherwise  be  drawn 
of  a  dedication  thereof  as  a  highway,  and  that,  if  the  jury 
should  find  that  this  was  the  origin  of  the  use  of  the  land  by 
the  public,  since  they  had  no  right  to  infer  a  dedication  to  a 
purpose  different  from  that  so  proved,  the  town  was  thereby 
estopped  from  dedicating  the>  land  to  the  public  use  as  a 
highway ;  and  that,  in  order  to  find  a  dedication  to  the  public 
use  as  a  highway,  they  must  find  proof  of  such  facts  as 
showed  a  clear  intent  on  the  part  of  the  owners  of  the  soil 
to  so  dedicate  the  same,  and  that  they  would  not  be  justified 
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in  finding  such  intent  from  the  mere  use  of  the  land  by  the 
public  in  traveling  over  it,  especially  if,  as  was  here  claimed, 
there  was  evidence  to  repel  any  presimiption  of  such  intent. 

Tlie  court,  after  stating  the  various  clauns  of  the  parties, 
charged  the  jury  as  follows : 

"A  public  highway  may  be  created  by  dedication  and  ac- 
ceptance. The  question  of  dedication  is  one  of  intent.  If 
the  owners  of  the  land  in  question  clearly  intended  to  dedi- 
cate it  to  the  public  as  a  highway,  and  did  so  in  fact  dedicate 
it  and  throw  it  open  to  public  use,  and  the  general  public 
have  accepted  it,  that  is,  have  used  it  for  a  great  number  of 
years,  and  now  use  it  as  a  public  highway,  and  the  same  is 
of  common  convenience  and  necessity,  then  it  is  a  public 
highway ;  and  a  town  being  the  owner  of  land,  can,  as  well 
as  any  otlier  owner,  dedicate  the  same  as  a  public  highway. 

"  If  the  juiy  are  satisfied  that  the  premises  in  question 
were  clearly  and  intentionally  dedicated  by  the  owners  thereof 
as  a  public  highway,  then  the  use  thereof  as  a  public  highway 
by  the  general  public,  for  a  period  of  six  or  eight  years,  will 
be  a  sufficient  acceptance. 

''An  original  dedication  may  be  inferred  as  matter  of  law. 
Where  land  has  been  thrown  open  to  the  public  for  a  great 
number  of  years,  for  a  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,  and  the  general  public  have, 
during  all  of  that  time,  used  the  same  as  a  public  highway, 
the  presumption  of  an  original  dedication  is  ahnost  irresisti- 
ble ;  and  if  you  are  satisfied  that,  as  the  attorney  for  the 
state  claims,  there  was  an  ancient  public  highway  running  in 
substantially  the  same  place  as  the  present  highway,  on  which 
the  claimed  obstruction  stands,  and  that  the  same  has  been 
used  by  the  general  public  as  a  public  highway,  then  an  orig- 
inal dedication  may  be  inferred,  and  you  may  take  into  con- 
sideration the  ancient  use  of  the  highway,  as  well  as  its  use 
down  to  the  present  time,  on  the  question  of  its  acceptance. 

"And  if  you  are  satisfied  that  the  premises  in  question 
have  been  dedicated  by  the  owners  thereof  to  the  public  to 
be  used  as  a  public  highway,  and  that  the  public  have  ac- 
cepted the  same,  and  that  it  had  continued  to  be  a  public 
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highway  down  to  the  commencement  of  this  action,  and 
the  highway  has  been  obstructed  by  the  building  of  the  ac- 
cused, then  it  will  be  your  duty  to  bring  in  a  verdict  of 
guilty." 

In  reference  to  said  town  vote  the  court  told  the  jury  "  that 
as  the  town  were  the  owners  of  the  land  in  question  they 
were  not  thereby  estopped  from  claiming  any  title  or  interest 
in  the  land,  or  from  dedicating  the  same  as  a  highway,  and 
that  the  vote  would  not  repel  an  inference  of  dedication  that 
might  be  properly  drawn  from  other  testimony,  but  that  the 
jury  might  properly  consider  the  vote  as  to  the  question  of 
interest  on  the  part  of  the  town  in  so  dedicating  the  premises 
as  a  public  highway." 

The  jury  found  the  defendant  guilty,  and  he  moved  for  a 
new  trial  for  error  in  the  rulings  and  charge  of  tlie  court.' 

Chirtis  and  Woodward^  in  support  of  tlie  motion. 

Olmsteadj  with  whom  was  Whitey  contra. 

Park,  J.  The  public  had  been  in  the  quiet  and  uninter- 
rupted use  of  the  way  in  question  as  a  public  highway  for  a 
period  of  nearly  fourteen  years  next  preceding  the  conmience- 
ment  of  proceedings  against  the  defendant,  and  their  user 
appears  in  tlie  case  without  any  explanation  on  tlie  part  of 
the  owner  tending  to  rebut  the  inference  of  a  dedication  of  the 
way  to  public  use  as  a  highway.  Evidence  arising  from  these 
facts  was  mainly  relied  upon  by  the  state,  in  the  court  below, 
to  prove  the  existence  of  the  highway  in  question  by  dedica- 
tion when  the  defendant  committed  the  acts  complained  of. 

It  was  conceded  on  tlie  trial  that  the  way  was  not  legally 
laid  out  by  the  town  as  a  highway,  although  it  attempted  so  to 
do  in  1855.  During  that  year  the  selectmen  of  the  town 
laid  out  the  way,  and  their  action  was  approved  and  ratified 
in  town  meeting,  but  the  warning  for  the  meeting  did  not 
state  that  the  voters  of  the  town  would  be  called  upon  to  act 
on  the  matter,  and  the  doings  of  the  town  meeting  were  there- 
fore inoperative.     The  counsel  for  the  state  admitted  these 
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facts  in  the  presence  of  the  court  when  objection  to  the  evi- 
dence was  made,  and  therefore  the  technical  error  committed 
by  the  court  in  allowing  the  action  of  the  town  meeting  to  go 
to  the  jury  to  be  considered  by  them  in  connection  with  the 
warning,  after  stating  to  them  that  it  was  necessary  in  order 
to  establish  a  legal  lay-out  of  the  way  that  the  warning  of  the 
meeting  should  contain  a  notification  of  such  proposed  action, 
could  not  have  injured  the  defendant.  Tlie  court  ought  to 
have  excluded  the  evidence  from  the  consideration  of  the 
jury,  but  we  are  satisfied  that  the  action  of  the  court  under 
the  circumstances  must  have  been  harmless,  and  therefore  a 
new  trial  should  not  be  advised  on  account  of  the  technical 
error  of  the  court  in  this  particular. 

The  action  of  the  selectmen  and  the  doings  of  tlie  town 
upon  this  subject  were  further  offered  in  evidence  to  show  a 
dedication  of  tlie  way  to  public  use  as  a  highway ;  not  that 
the  town  voted  directly  to  so  dedicate  the  way,  but  that  their 
action  in  accepting  the  doings  of  tlie  selectmen  in  laying  out 
the  way  had  that  effect.  The  charge  of  the  court  upon  this 
point  was  favorable  to  the  defendant,  provided  the  town  was 
the  owner  of  the  land  over  which  the  way  was  attempted  to 
be  laid. 

It  is  manifest  that  the  town  supposed  it  was  the  owner 
of  the  land,  for  when  the  selectmen  laid  out  the  way  they 
cited  no  parties  before  them  to  be  heard  in  relation  to  the 
matter ;  neither  did  they  appraise  any  land  damages  to  any 
one  on  account  of  the  way,  but  they  acted  precisely  as  they 
would  have  acted  if  the  town  was  the  owner  of  the  land. 

Tlie  state  claimed  upon  the  trial  that  the  town  was  the 
owner  and  offered  record  evidence  to  that  effect,  and  the 
court  decided  the  question,  pro  formdy  in  favor  of  the  state ; 
but  whether  the  claim  of  the  state  and  the  decision  of  the 
coui-t  were  correct  upon  this  question  we  deem  it  unnecessary 
to  determine,  for  we  think  it  clearly  appears  that  the  jury 
must  have  found  that  the  way  was  dedicated  to  the  public 
for  a  highway  by  whomsoever  was  the  owner ;  and  therefore 
the  decision  of  the  court  upon  this  question  could  not  have 
injured  the  defendant,  whether  the  town  was  the  owner  of  the 
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land  or  not.  If  the  ownership  of  the  land  was  in  the  propri- 
etors of  the  common  and  imdivided  lands  of  the  town,  a9  the 
defendant  claimed,  it  is  manifest  that  the  evidence  of  a  dedi- 
cation of  the  way  by  them  to  public  use  as  a  highway,  arising 
from  tlie  long  continued  and  uninterrupted  use  of  the  same 
by  the  public  as  a  highway,  without  any  explanation  of  the 
use  consistent  with  non-dedication  of  the  same,  was  as  stax)ng 
and  conclusive  that  they  had  so  dedicated  the  way,  as  it 
would  have  been  that  the  town  had  so  done  provided  the  land 
had  belonged  to  the  town.  We  tliink  it  therefore  a  matter 
of  no  importance  in  this  case  whether  the  town  or  the  pro- 
prietors were  the  owners  of  the  land,  for  the  jury  must  have 
found,  under  the  charge  of  the  court  upon  this  subject,  that 
the  land  was  dedicated  to  the  public  for  the  purposes  of  a 
highway  by  whichever  of  these  parties  may  have  been  the 
owner. 

We  are  not  called  upon  to  consider  the  weight  of  the  evi- 
dence. It  was  clearly  admissible,  and  important  to  be  con- 
sidered by  the  jury  upon  the  question  of  dedication,  but 
whether  it  was  strong  enough  to  justify  the  jury  in  coming  to 
the  conclusion  they  did  is  no  part  of  the  present  inquiry. 

But  it  is  said  that  the  court  misdirected  the  jury  in  the 
charge  upon  the  question  of  dedication.  That  part  of  the 
charge  complained  of  is  as  follows :  ^'  Where  land  has  been 
thrown  open  to  the  public  for  a  great  number  of  years,  for  a 
time  whereof  the  memory  of  man  runneth  not  to  the  contrary, 
and  the  general  public  have  during  all  of  that  time  used  the 
same  as  a  public  highway,  the  presumption  of  an  original 
dedication  is  almost  irresistible ;  and  if  you  are  satisfied,  as 
the  attorney  for  the  state  claims,  that  there  was  an  ancient 
public  highway  running  in  substantially  the  same  place  as  the 
present  highway,  on  which  the  claimed  obstruction  stands, 
and  that  the  same  has  been  used  by  the  general  public  as  a 
public  highway,  then  an  original  dedication  may  be  inferred," 
&c. 

It  is  said  that  the  expression,  ^'  the  pi*e8umption  of  an  orig- 
inal dedication  is  almost  irresistible,"  gave  the  jury  to  under- 
stand that  this  was  so  as  a  matter  of  law  and  not  as  a  matter 
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of  fact.  But  we  think  the  jury  must  have  understood  the 
court  to  mean  by  the  expression  that  the  force  of  the  evidence 
on  the  question  of  fact  for  them  to  consider  was  almost  irre- 
sistible in  the  opmion  of  the  court,  for  in  the  latter  part  of 
the  charge  quoted,  and  in  other  clauses  of  the  general  charge, 
the  court  expressly  submits  to  the  jury  the  question  of  dedi- 
cation as  a  question  of  fact.  We  see  in  this  objection  no 
substantial  cause  for  a  new  trial,  although  the  language  of  the 
court  was  doubtless  unfortunate.  Great  care  should  be  taken 
in  submitting  questions  of  fact  for  the  consideration  of  the 
jury.  They  should  be  clearly  stated,  so  as  not  to  be  open  to 
objections  of  this  character. 

Great  reliance  seems  to  be  placed  by  the  defendant  for  a 
new  trial  upon  the  vote  of  the  town,  passed  in  town  meeting 
on  the  first  day  of  February,  1677,  in  which  it  is  declared 
that  the  land  over  which  the  highway  in  question  runs  shall 
lie  common,  and  shall  not  be  used  for  any  other  pui*pose 
without  the  consent  of  every  individual  proprietor.  It  is  said 
that  the  vote  estops  the  town  from  claiming  any  interest  in 
the  land,  and  repels  any  inference  of  a  dedication  thereof  as 
a  highway  on  the  part  of  the  town  or  of  the  proprietors. 

It  is  difficult  to  see  what  foundation  there  is  for  this  claim, 
so  far  as  it  applies  to  the  case  tried  by  the  court  below. 

If  the  land  belonged  to  the  town,  the  inference  of  an  ac- 
knowledgment by  the  vote  that  the  land  belonged  to  the 
proprietors  could  not  estop  the  town  from  subsequently 
claiming  the  land  and  dedicating  it  to  public  use  as  a  high- 
way. If  the  land  belonged  to  the  proprietors,  the  vote  of  the 
town  was  nugatory.  On  a  question  of  ownership,  whether  in 
the  town  or  proprietors,  the  vote  might  be  important  evidence 
for  the  proprietors ;  but  we  have  seen  that  that  question  is 
not  necessary  to  be  determined  in  this  case.  Tlie  use  of 
land  as  a  public  common  is  very  different  from  the  use  of  a 
way  as  a  public  highway.  The  uses  have  but  little  in  com- 
mon, and  we  think  the  court  did  not  err  in  refusing  to  charge 
the  jury  as  requested  by  the  defendant,  that  as  a  matter  of 
law  the  use  of  the  land  as  a  common  rebutted  all  inference 
of  a  dedication  of  the  way  to  the  public  for  the  purposes  of  a 
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highway,  aiising  from  the  use  of  the  same  as  a  highway. 
The  question  was  one  of  fact  for  the  jury  to  determine  from 
all  the  facts  and  circumstances  of  the  case. 

On  tlie  whole  we  are  satisfied  that  a  new  trial  ought  not  to 
be  advised. 

In  this  opinion  the  other  judges  concurred.* 


John  A.  Buckingham  and  wipe  vs.  Amos  J.  Jacques. 

Under  the  statute  with  regard  to  the  distribution  of  ancestral  estate,  the  "  ances- 
tor*' intended  is  the  one  from  whom  the  estate  immediately,  and  not  the  one 
from  whom  it  remotely,  descended. 

Amicable  submission  to  the  Superior  Court  in  Fairfield 
comity  upon  an  agreed  statement  of  facts. 

Certain  real  estate  in  controversy  in  the  suit  belonged  in  fee 
in  the  year  1825  to  Samuel  Burr,  who  died  in  that  year  leaving 
all  his  estate  to  his  three  daughters,  Lucretia  Weeks,  Clarissa 
Ells,  and  Abigail  Nichols.  Lucretia  Weeks  acquired  by  convey- 
ance the  shares  of  the  two  others,  and  afterwards  died,  leaving 
one  daughter,  Ann,  who  died  leaving  aeon,  Everitt  Weeks,  who 
soon  after  died  without  issue.  Clarissa  Ells  died,  leaving  one 
daughter  who  died  without  issue.  Abigail  Nichols  died,  leav- 
ing one  daughter,  Georgiana  A.  Buckingham,  who  with  her 
husband  is  the  plaintiff  in  the  case.  The  land  in  question 
was  hiherited  by  Ann  Weeks  from  her  mother  Lucretia  Weeks, 
and  from  Ann  Weeks  it  descended  to  her  son,  who  died  in- 
testate, and  as  before  stated  witliout  issue.  Tlie  land  in 
question  being  ancestral  estate,  the  question  was  whether 
under  the  statute  with  regard  to  the  distribution  of  ancestral 
estate  Ann  Weeks,  tlie  nearer  ancestor,  or  Lucretia  Weeks, 
the  remoter  ancestor,  was  to  be  regarded  as  the  ancestor 

*  This  case  and  the  remaining  cases  of  the  term  were  heard  at  an  adjcmmed 
session,  at  which  Judge  Paboeb  of  the  Superior  Court  sat  in  the  place  of  Judge 
FosTEB,  who  was  absent. 
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whose  "  brothers  and  sisters  or  their  legal  representatives" 
were  to  take  the  property ;  tlie  plamtiff  Georgiana  being  the 
sole  representative  of  the  remoter,  ancestor,  and  the  defend- 
ant having  acquired  by  conveyance  the  rights  of  the  repre- 
sentatives of  the  nearer  ancestor.  The  case  was  reserved  for 
the  advice  of  this  court.  The  statute  is  given  in  full  in  the 
opinion. 

E.  Rally  for  the  plaintifis,  cited  Bell  v.  Dozier,  1  Hawks, 
833  ;  Burgwyn  v.  Devereux^  1  Ired.  (Law),  683 ;  Wilkerson 
v.  Bracken,  2  id.,  315,  320 ;  4  Kent.  Com.,  450,  452 ;  2  Bla. 
Com.,  241. 

Bearddey  for  the  defendant,  cited  Gardner  v.  Collins j  2 
Peters,  58 ;  Curren  v.  Taylor,  19  Ohio,  36  ;  Lessee  of  Prickett 
Y.Parker,  3  Ohio  S.  R.,  394;  Valentine  v.  WetheriU^  31 
Barb.,  655  ;  Eyatt  v.  Pugsley,  33  id.,  373. 

Seymour,  J.  We  are  called  upon  in  this  suit  to  give  a 
construction  to  that  part  of  the  statute  of  distribution  which 
relates  to  ancestral  estate.  The  language  of  the  statute  is  as 
follows : 

"All  the  real  estate  of  the  intestate  which  came  to  him  by 
descent,  gift  or  devise  from  his  parent,  ancestor,  or  other 
kindred,  shall  belong  equally  to  tlie  brothers  and  sisters  of 
the  intestate  and  those  who  legally  represent  them  of  the 
blood  of  the  person  or  ancestor  from  whom  such  estate  came 
or  descended ;  and  in  case  there  be  no  brothers  or  sisters  or 
legal  representatives  as  aforesaid,  then  equally  to  the  children 
of  such  person  or  ancestor  and  those  who  legally  represent 
them ;  and  if  there  be  no  such  children  or  representatives, 
then  equally  to  the  brothers  and  sisters  of  such  person  or 
ancestor  and  those  who  legally  represent  them ;  and  if  there 
be  none  such,  then  it  shall  be  set  off  and  divided  in  the  same 
manner  as  other  real  estate." 

The  intestate,  Everitt  Weeks,  died  in  1840,  unmarried, 
without  issue  and  without  brothers  or  sisters  or  representa- 
tives of  them.  Tlie  real  estate  in  controversy,  situate  in 
Bridgeport,  was  owned  by  him  in  fee  at  the  time  of  his  death. 
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He  inherited  it  from  his  mother  Ami,  and  she  inherited  it 
from  her  mother  Lucretia.  On  his  death  his  father,  bang 
next  of  kin  to  his  son,  and  claiming  as  his  heir,  conveyed 
the  property  to  the  defendant,  who  is  now  in  possession.  The 
plaintiff,  Mrs.  Buckingham,  claims  that  on  the  death  of  Ever- 
itt  Weeks  the  title  vested  in  her.  She  is  the  daughter  and 
only  surviving  representative  of  Abigail,  a  sister  of  the  said 
Lucretia.  The  whole  question  between  the  parties  resolves 
itself  into  this : — from  whom,  within  the  meaning  of  the 
statute,  did  the  estate  come  by  descent  to  the  intestate,  Everitt 
Weeks  ?  The  plaintiff  says  it  came  to  him  from  his  grand- 
mother Lucretia,  atid  if  it  did,  then  it  now  belongs  by  the 
express  words  of  the  statute  to  Mrs.  Buckingham  as  the  rep- 
resentative of  her  mother,  sister  of  Lucretia.  The  defendant 
says  it  came  to  the  intestate  from  his  mother,  and  if  it  did, 
then  by  the  expi*ess  words  of  the  statute,  there  being  no 
brothers  or  sisters  of  her  or  representatives  of  them,  the 
estate  is  to  be  set  off  and  divided  in  the  same  manner  as  other 
estate  not  ancestral. 

It  is  clear  that  the  statute  provides  only  for  the  relatives 
of  the  one  ancestor  from  whom  the  estate  came.  It  makes 
no  provision  for  the  relatives  of  more  than  one  such  ancestor, 
and  either  the  mother  is  that  ancestor  in  exclusion  of  the 
grandmother  or  the  grandmother  is  that  ancestor  in  exclu- 
sion of  the  mother ;  so  that  if  we  decide  tliat  the  estate  came 
from  the  grandmother  we  do  necessarily  decide  that  it  did 
not,  in  the  sense  of  those  words  as  used  in  the  statute,  come 
from  the  mother ;  and  the  main  difficulty  in  the  question 
which  we  are  called  on  to  decide  arises  from  the  circumstance 
that  in  a  certain  sense  the  estate  came  to  the  intestate  from 
his  mother  and  in  a  certain  sense  also  from  his  grandmother, 
and  we  are  called  upon  to  say  in  which  of  the  two  senses  the 
woinJs  are  used  in  the  statute.  Now  the  intestate  certainly 
inherited  this  estate  from  his  mother.  He  makes  title  to  it 
as  her  heir.  It  is  not  according  to  the  natural  use  of  lan- 
guage to  say  that  he  inherited  it  from  his  grandmother  or 
tiiat  he  is  her  heir.    It  is  true  that  in  a  general  sense  ihe 
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property  came  to  him  from  his  grandmother ;  it  came  so 
remotely,  but  proximately  it  came  from  the  mother.  It  came 
from  the  grandmother  by  an  intermediate  descent,  but  from 
the  mother  the  descent  is  immediate  and  direct,  by  one  de- 
scent and  not  by  several  descents.  We  tliink  the  natural 
meaning  of  the  words  of  the  statute  requires  us  to  look  to 
tlie  immediate  descent  and  immediate  ancestor,  rather  than 
to  a  remote  descent  and  a  remote  ancestor. 

It  was  said  in  argument  that  by  this  construction  we  do 
not  give  full  eflfect  to  the  statute ;  that  the  statute  intended 
'  to  preserve  ancestral  estate  in  families  so  long  as  any  de- 
scendant remained  alive  of  any  ancestor  tlirou^h  whom  the 
estate  came.  But  this  argument  assumes  the  very  matter  in 
dispute.  It  is  conceded  that  the  statute  intended  to  make 
ancestral  estate  to  a  certain  extent  an  exception  to  the  gen- 
eral canons  of  descent,  but  the  limits  of  the  exception  must 
be  controlled  by  the  words  used  to  express  tliat  extent,  and 
we  have  no  right  to  say  that  the  legislature  intended  to  treat 
any  estate  as  ancestral  except  so  far  as  it  is  declared  to  be 
such  by  the  woi^ds  of  the  statute.  We  do  not  feel  authorized 
to  extend  the  provisions  of  the  statute  beyond  tlie  brothers 
and  sisters  and  their  representatives,  of  the  immediate  ances- 
tor from  whom  the  estate  directly  came. 

The  statute  of  Rhode  Island  contains  a  clause  very  similar 
to  that  under  our  consideration.  In  tlie  case  of  Gardner  v. 
CoUins^  2  Peters,,  98,  a  question  like  that  before  us  arose  on 
the  construction  of  that  clause.  The  case  was  most  elaborately 
argued  at  the  bar,  and  exhaustively  discussed  by  Judge  Story, 
who  gives  tlie  opinion  of  the  court.  He  says  in  conclusion : 
**  We  all  think  that^  the  words  *  come  by  descent,  gift,  or  de- 
vise from  the  parent  or  other  kindred'  mean  inmiediate 
descent,  gift,  or  devise,  and  make  the  immediate  ancestor, 
donor,  or  devisor  the  sole  stock  of  descent." 

The  same  construction  has  in  Ohio  been  given  to  the  stat- 
ute of  that  state,  expressed  in  words  almost  identical  with 
those  used  in  our  law.  Ourren  v.  Taylor j  19  Ohio  R.,  86 ; 
lessee  (if  PrickeU  v.  Parker^  3  Ohio  S.  R.,  394.    We  are 
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aware  that  in  North  Carolina  a  different  construction  prevails, 
but  founded  upon  considerations  not  applicable  here. 
We  advise  that  judgment  be  rendered  for  the  defendant. 

In  this  opinion  the  other  judges  concurred. 


Bradley  Sears  vs.  James  E.  Hayt. 

Eridence  of  plowing  and  cultivating  a  field  by  the  owner,  to  diflprove  an  alleged 
right  of  way  across  the  same  by  prescription : — Held  that  the  declaration  of 
the  owner  while  plowing,  that  the  party  claiming  the  right  of  way  had  no  sach 
right,  but  only  used  the  same  by  the  owner's  permission,  was  admissible  as 
part  of  the  res  gestee,  not  to  prove  the  truth  of  the  assertion,  but  as  showing 
that  the  act  of  plowing  was  the  assertion  of  a  right  inconsistent  with  the 
alleged  right  of  way. 

Trespass  qu.  cZ./r.,  brought  to  the  Superior  Court  in  Fair- 
field County,  and  tried  to  the  jury,  upon  tlie  plea  of  right  of 
way,  before  Loomisj  J.  Verdict  for  the  plaintiff,  and  motion 
for  a  new  trial  by  the  defendant  for  error  in  the  admission 
of  evidence.    The  case  is  sufl5ciently  stated  in  the  opinion. 

Beardsley  and  WhitCy  in  support  of  the  motion. 

Taylor  and  Sattford,  contra. 

Carpenter,  J.  The  question  before  the  jury  was,  whether 
the  defendant  had  acquired  a  right  of  way  by  prescription 
over  the  land  of  the  plaintiff.  The  plaintiff's  wife  inherited 
the  land  from  her  father,  Stephen  Norris.  The  plaintiff  de-. 
nied  that  the  defendant  had  any  right  of  way,  and  offered 
evidence  to  prove  that  the  use  by  the  defendant,  and  those 
under  whom  he  claimed,  had  been  interrupted  on  two  occar 
sions  by  the  said  Norris,  by  plowing  up  the  entire  passway 
claimed  by  the  defendant,  and  planting  corn  thereon,  thereby 
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causing'  an  interruption  of  the  use  of  the  way  by  the  defend- 
ant ;  that  on  one  of  these  occasions,  while  plowing  across 
the  way,  the  witness  asked  Norris  what  right  the  defendant 
had  over  the  same,  and  Norris  replied, "  that  he  had  no  right 
of  way,  but  only  used  the  same  by  his,  Norris's,  permission." 
The  reply  of  Norris  was  objected  to,  and  the  court  rejected 
it,  so  far  as  it  was  offered  to  prove  the  fact  that  any  such  per- 
mission had  ever  been  given,  but  allowed  the  declaration 
accompanying  the  act  of  plowing  the  way  to  go  to  the  jury, 
in  order  to  characterize  the  act  as  an  interruption  of  tlie  al- 
leged right  of  way  by  the  owner  of  the  locus  in  qttOj  under  a 
claim  of  right.  The  correctness  of  this  ruling  is  the  ques- 
tion in  this  case. 

After  some  hesitation  we  have  come  to  the  conclusion  that 
the  evidence  was  admissible  to  the  extent  and  for  the  purpose 
for  which  it  was  received.  Tlie  act  of  plowing  and  cultivat- 
ing the  ground  over  which  the  alleged  way  passed  was  an 
important  fact  in  the  case.  Unexplained,  it  constituted  an 
interruption  of  the  use,  and  was  evidence  tending  to  prevent 
the  acquisition  of  a  right.  It  was  in  itself  an  assertion  of  a 
right  to  cultivate  the  ground,  and,  impliedly,  a  denial  of  the 
right  of  the  defendant,  or  those  under  whom  he  claimed,  to 
pass  over  the  same.  The  declaration  as  received  only  tended 
to  give  that  effect  to  the  act,  and  to  that  extent  only  did  it 
characterize  or  qualify  it.  We  cannot  perceive  that  the 
declaration  added  much,  if  anything,  to  tlie  force  of  the  act, 
and  for  that  reason  perhaps  was  unnecessaryJ  But  if  the  '^J 
plaintiff  insisted  upon  it,  we  think  he  had  a  right  to  have  it  / 
go  to  the  jury  for  the  purpose  of  showing  more  emphatically 
that  Norris  did  not  at  that  time  acquiesce  in  the  claim  that 
otjiers  had  a  right  of  way  over  the  premises. 

There  should  be  no  new  trial. 

In  this  opinion  the  other  judges  concurred ;  except  Pare, 
J.  who  dissented. 
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37   408 

1^— ^  Halcyon  G.  Bailbt  vs.  Joseph  V.  Close  and  others. 

A  diTorce  salt  brought  by  the  wife  wai  iettled  by  an  agreement  that  the  wife 
should  withdraw  the  iult  and  the  husband  should  convey  certain  real  estate  to 
a  trustee  for  her  upon  certain  conditions  to  be  embodied  in  the  deed.  The 
conreyancc  was  made,  the  deed  referring  to  the  fact  that  the  divorce  suit  was 
then  pending  and  was  to  be  withdrawn,  and  containing  a  conation  thftt  the 
property  should  be  reconveyed  if  the  divorce  suit  should  be  further  prosecuted, 
or  tf  the  wife  should  at  any  future  time  bring  any  suit,  bill,  or  petition  against 
the  husband.  The  wife  some  time  after  brought  a  petition  to  the  court  of  pro> 
bate  for  the  removal  of  her  husband  as  trustee  of  her  property  under  the 
statute,  which  petition  was  granted.  Held,  on  a  bill  in  equity  brought  by  the 
husband  for  the  reconveyance  of  the  real  estate  conveyed  by  hira,  that  the 
petition  of  the  wife  to  the  court  of  probate  was  not  a  violation  of  the  condi- 
tion of  the  deed  and  that  he  was  not  entitled  to  a  reconveyance. 

And  held  that  parol  evidence  was  inadmissible  on  the  part  of  the  petitioner  to 
show  that,  at  the  time  of  the  execution  of  the  deed,  he  refused  to  execute  the 
same  unless  such  a  condition  should  be  inserted  as  would  prevent  any  legal 
proceedings  of  any  kind  whatever  by  his  wife  against  him,  and  that  the  con- 
dition of  the  deed  was  inserted  for  that  object. 

I 

Bill  in  equity  to  compel  a  conveyance  of  certain  real 
estate ;  brought  to  tlie  Superior  Court  in  Fairfield  county. 
The  facts  were  found  by  a  committee. 

The  petitioner,  on  the  10th  day  of  November,  1865,  owned 
in  fee  the  real  estate  in  question,  and  on  that  day  conveyed 
it  to  the  respondent  Close,  by  a  deed  the  material  ^  parts  of 
which  are  as  follows : 

"  Know  all  men  by  these  presents,  that  whereas  Emily  K. 
Bailey,  wife  of  Halcyon  G.  Bailey,  of  Ridgefield,  in  the  state 
of  Connecticut,  brought  her  petition  for  divorce,  which  is  now 
pending  in  the  Superior  Court  for  Fairfield  County ;  and 
whereas  it  is  agreed  between  the  parties,  in  consideration 
of  the  following  conveyance,  that  said  suit  shall  be  withdrawn 
and  no  fiirther  prosecuted :  Now,  therefore,  I,  the  said  Hal- 
cyon 6.  Bailey,  for  the  consideration  of  the  premises,  and  of 
one  dollar  received  to  my  full  satisfaction  of  Joseph  B.  Close, 
of  Bergen  Point,  in  the  state  of  New  Jersey,  have  bargained, 
sold  and  conveyed,  and  do  by  these  presents,  bargain,  sell 
and  confirm  unto  the  said  Joseph  B.  Close,  the  following 
described  real  estate  (describing  it.)    To  have  and  to  hold 
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unto  the  said  Joseph  B.  Close,  and  his  assigns  and  successors, 
upon  the  special  trust  and  confidence  that  he  will  apply  the 
use  of  said  estate,  and  the  rents  and  profits  thereof,  to  the 
comfortable  support  and  maintenance  of  Emily  K.  Bailey  and 
Anna  K.  Bailey,  (daughter  of  said  Halcyon  6.  and  Emily  K.,) 
and  should  there  be  other  issue  of  the  bodies  of  said  Halcyon 
O.  and  Emily  E.  during  their  intermarriage,  then  also  to  the 
comfortable  support  of  said  issue,  during  the  life  of  said 
Emily  K.,  and  upon  the  death  of  said  Emily  K.  and  Halcyon 
6.,  then  that  the  said  Joseph  B.  Close  shall  convey  all  said 
estate  remaining  to  the  said  Anna  K.  Bailey,  and  to  the  other 
children  of  said  Halcyon  O.  and  Emily  K.,  issue  of  said  in- 
termarriage, should  there  be  any  such  issue  hereafter,  to 
tiiem  and  their  representatives  and  heirs  absolutely  and  for- 
ever ;  it  being  expressly  understood,  and  this  deed  is  given 
upon  the  express  condition,  that  no  suit,  bill,  or  application 
for  a  divorce  shall  ever  hereafter  be  brought  by  said  Emily  K. 
against  the  said  Halcyon  C,  and  -that  the  present  suit  shall 
be  withdrawn ;  and  should  the  present  suit  for  divorce  be 
further  prosecuted,  or  should  the  said  Emily  K.  at  any  future 
time  bring  any  suit,  bill,  or  petition  against  the  said  Halcyon 
G,,  then  the  said  Joseph  B.  Close  shall  reconvey  the  premises 
to  the  said  Halcyon  G.  Bailey  in  as  full  and  ample  a  manner 
as  in  his  first  estate.     In  witness  whereof  Ac." 

The  petition  of  Emily  K.  Bailey  for  divorce  referred  to  in 
the  foregoing  deed  was  withdrawn  by  her  upon  the  execution 
and  delivery  of  the  deed,  and  no  other  petition  for  divorce 
has  since  been  brought  by  her  against  her  husband.  She  did 
however  in  May,  1869,  bring  a  petition  to  the  court  of  probate 
for  the  removal  of  her  husband,  as  trustee  of  property  which 
she  then  owned,  which  petition  was  granted.  The  petitioner 
thereupon  brought  the  present  petition  to  the  Superior  Court, 
alleging  that  the  bringing  of  the  petition  to  the  court  of  pro- 
bate by  the  said  Emily  was  a  violation  of  the  condition  of  his 
.deed,  and  that  he  was  entitled  thereupon  to  a  reconveyance 
fix)m  the  respondent  Close,  for  which  he  prayed.  Emily  K. 
Bailey  and  Anna  K.  Bailey  were  also  made  parties  respondent. 

On  the  hearing  before  the  committee  the  petitioner  claimed 
'    Vol.  xxxvtt. — 52    ^ 
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that  the  terms  of  the  deed,  properly  construed,  embraced  any 
legal  proceedings  brought  by  his  wife  against  him  as  well  as 
proceedings  directly  for  a  divorce,  but  in  view  of  any  doubt 
on  the  subject  oflfered  parol  evidence  that  at  the  time  when 
the  deed  was  drawn  he  refused  to  execute  it  until  such  a  con- 
dition was  inserted  in  it  as  would  prevent  any  legal  proceed- 
ings thereafter  of  any  kind  whatever  by  his  wife  against  him, 
and  that  the  final  clause  of  the  deed  was  thereupon  inserted 
for  that  object.  The  committee  rejected  tlie  evidence  and 
the  petitioner  remonstrated  on  this  ground  against  the  accept- 
ance of  the  report.  • 

The  Superior  Court  reserved  the  questions  as  to  the  accept- 
ance  of  the  report,  and  as  to  the  decree  to  be  passed  upon 
the  facts  found,  for  the  advice  of  this  court 

White  and  Taylor^  for  the  petitioner,  cited  1  Greenl.  Ev., 
§§  288,  290  ;  Glendale  Manvfacturing  Co.  v.  Protection  Int. 
Co.y  21  Conn.,  19,  37  ;  Macdonald  v.  Longhottom^  1  Eliis  & 
Ellis,  977  ;  Baldwin  v.  Carter,  17  Conn.,  201. 

Brewster,  with  whom  was  Bearddey,  for  the  respondents. 

Pardee,  J.  Tlie  expression  "  any  suit,  bill,  or  petition*^ 
found  in  the  last  pai-t  of  the  closing  paragraph  in  the  convey- 
ance, separated  from  the  accompanying  words  and  taken  by 
itself,  is  indeed  general ;  but  before  we  decide  upon  its  mean- 
ing we  must  restore  it  to  its  place  and  read  it  in  the  light  of 
the  whole  instrument ;  and  by  so  doing  we  shall  find  that  the 
grantor  has  restricted  its  operation  by  an  explicit  limitation, 
twice  stated.  In  the  preamble  he  sets  forth  distinctly  that 
**  it  is  agreed  between  the  parties,  in  consideration  of  the 
following  conveyance,  that  said  suit  shall  be  withdrawn  and 
no  further  prosecuted ; "  and  in  the  first  part  of  the  sentence 
from  which  the  expression  mider  consideration  is  taken,  he 
reiterates  that  it  is  "  expressly  understood  and  tliis  deed  is 
given  upon  the  express  condition,  that  no  suit,  bill,  or  appli- 
cation for  a  divorce  shall  ever  hereafter  be  brought  by  said 
Emily  K.  against  the  said  Halcyon  G.,  and  that  the  present 
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suit  shall  be  withdrawn ;  and  should  the  present  suit  for  di- 
vorce be  further  prosecuted,  or  should  the  said  Emily  K.  at 
any  future  time  bring  any  suit,  bill,  or  petition  against  tlie 
said  Halcyon  G.,  then  the  said  Joseph  B.  Close  shall  reconvey 
the  premises  to  the  said  Halcyon  G.  Bailey." 

These  clauses  of  limitation  are  framed  of  words  which  are 
of  common  use  and  plain  meaning.  They  show  that  the 
grantor  sought  by  the  execution  of  the  deed  to  secure  the 
withdi*awal  of  the  suit  for  divorce  then  pending,  and  the  pre- 
vention of  another.  They  are  so  clear  and  explicit  as  to 
shut  out  all  doubt  as  to  their  unport.  Whenever  limitations, 
thus  carefully  stated,  and  a  general  expression,  are  applied  as 
in  this  instrument  to  the  same  subject  matter,  the  former,  by 
a  well  established  rule  of  construction,  are  made  the  superior 
and  controlling  words  m  the  deed.  Lampon  v.  (7orfte,  5  Barn. 
&  Aid.,  606 ;  Lyman  v.  Clark,  9  Mass.,  235 ;  Rich  v.  Lord^ 
18  Pick.,  325 ;  Jackson  v.  Stackhoiise^  1  Cowen,  122 ;  Mclnr 
tyre  V.  WiUiamsany  1  Edw.  Ch.,  34.  And  the  grantor  cannot 
be  permitted  to  prevent  the  full  opemtion  of  this  rule,  by  the 
introduction  of  parol  testimony  as  to  what  was  his  secret 
meaning  or  intention  when  he  used  them.  The  petition  does 
not  ask  for  any  correction  of  a  mistake  in  the  deed  nor  does 
it  contain  any  allegation  on  the  subject. 

The  Superior  Court  is  advised  that  the  evidence  offered 
was  inadmissible,  and  that  the  remonstrance  should  be  over- 
ruled, the  report  accepted,  ahd  the  petition  dismissed  with 
costs. 


In  this  opinion  the  other  judges  concurred. 
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Henbt  B.  Yeats  vs.  Town  of  Danbubt.    Ezra  Waterman 
V9.  The  same.    Geoboe  B.  WATiaaiAK  vs.  The  same. 

The  act  of  Jul/  lOtH,  1862,  authorized  towns  to^ve<  bounties  to  Tolunteers  in 
the  military  service  of  the  United  States.  The  act  of  November  13th,  1863, 
repealed  that  act,  substituted  a  bounty  from  the  state  treasoiy,  and  expressly 
prohibited  further  appropriations  for  the  purpose  by  the  towns.  The  act  of 
July  6tb,  1864,  validated  the  preyioos  action  of  towns  in  making  impropria- 
tions to  dcfi*ay  expenses  attending  the  raising  of  volunteers  and  for  assisting 
drafted  men.  The  town  of  D  m  August,  1868,  voted  to  pay  $800  to  every 
volunteer  enlisting  in  the  United  States  service  and  credited  to  the  quota  of 
the  town.  The  plaintiff  enlisted  in  Januaiy,  1864,  and  was  credited  to  the 
quota  of  the  town.  At  this  time  he  did  not  know  of  the  vote  of  August,  1868, 
and  was  not  induced  to  enlist  by  any  representation  of  the  agents  of  the  town 
with  regard  to  his  right  to  a  bounty  fW>m  the  town.  Held— 1.  That  the  vote 
of  August,  1868,  was  rendered  inoperative  by  the  act  of  November,  1863. 
3.  That  the  vote  of  August,  1863,  was  not  rendered  operative  by  the  act  of 
July,  1864. 

If  the  town  had  treated  the  vote  as  operative  and  had  made  appropriations  or 
odierwise  acted  under  it  after  the  repeid  of  the  act  of  July,  1862,  the  case 
would  have  &llen  within  the  purview  of  the  act  of  July,  1864. 

The  act  of  1865,  known  as  the  Warren  Act,  held  to  have  no  application  to  the 
case. 

Actions  of  assumpsit  against  the  defendant  town  to  recoTer 
bounties  voted  by  the  town  to  volunteers  enlisting  in  the  mil- 
itary service  of  the  United  States  and  credited  to  the  quota 
of  the  town ;  brought  to  the  Superior  Court  in  Fairfield 
County  and  reserved  on  facts  found  by  the  court  for  the  ad- 
vice of  this  court.  The  case  is  sufficiently  stated  in  the 
opinion. 

Sai\ford  and  Seymow^  for  the  plaintiffii. 

Booth  and  Brewster^for  the  defendants. 

Butler,  C.  J.  There  are  three  of  these  cases  argued  as 
one,  the  main  question  in  each  being  the  same. 

By  the  act  of  July  10th,  1862,  the  towns  of  the  state  were 
authorized  to  give  bounties  to  volunteers,  and  the  vote  passed 
by  the  defendant  town  on  the  29th  of  August,  1863,  was 
therefore  valid  in  its  inception. 


Digitized  JDy  VjOOQ  IC 


OCTOBER  TERM,  1870.  418 

Veats  r.  Town  of  Danbuiy. 

By  the  act  of  November  13th,  1863,  the  act  of  July  10th, 
1862,  was  repealed,  a  bounty  to  volunteers  payable  from  the 
state  treasury  substituted,  and  the  towns  expressly  forbidden 
to  make  any  further  appropriation  for  such  purpose.  The 
defendant  town  thereafter  treated  the  vote  as  inoperative, 
and  the  plaintiffs  enlisted  after  it  so  became  inoperative  as  a 
legal  vote,  and  after  the  enactment  of  that  prohibition,  with- 
out any  act  done  or  representation  made  by  the  town  or  its 
agents,  intended  or  calculated  to  induce  them  to  enlist  in 
reliance  upon  the  bounty  originally  intended  by  it.  Under 
such  circumstances  we  see  no  ground  upon  which  judgment 
can  be  rendered  for  the  plaintifib. 

It  is  claimed  that  the  town  was  rendered  liable  by  the  act 
of  July  6th,  1864,  and  on  the  ground  that  the  vote  not  being 
rescinded  remained  a  continuing  vote.  We  cannot  assent  to 
this  claim.  Tlie  vote  was  legal  when  passed,  because  author- 
ized by  the  act  of  1862,  and  continued  a  legal  vote  until  the 
repeal  of  the  act  of  1862,  and  the  prohibition  which  accom- 
panied it.  After  that  repeal  and  prohibition  the  vote  became 
legally  inoperative,  and  nothing  was  afterwards  done  or  at- 
tempted by  the  town  or  its  oflBcers  or  agents  under  it.  If  tlie 
town  or  its  agents  had  undertaken  to  treat  the  vote  as  still 
operative,  and  had  made  appropriations  or  representations, 
or  otherwise  acted  pursuant  to  it,  and  by  such  action,  svise' 
quent  to  such  repeal^  had  brought  themselves  within  the  pur- 
view of  the  act  of  July  6Ui,  1864,  we  should  hold  such  ad^ion 
obligatory  upon  the  town.  But  such  acts  and  appropriations 
cannot  be  presumed  and  are^ot  found,  and  there. was  no  ap- 
propriation or  action  subsequent  to  the  repeal  and  prohibition 
upon  which  the  act  of  July,  1864,  could  operate. 

It  is  further  claimed  that  the  town  is  liable  under  the  so- 
called  Warren  Act  of  1865,  but  we  are  of  opinion  tliat  it  has 
no  bearing  upon  the  case. 

A  consideration  of  other  questions  raised  is  unnecessary. 

For  these  reasons  we  advise  judgment  for  the  defendants 
in  each  of  the  oases. 

In  this  opinion  the  other  judges  concurred. 
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SUPREME  COURT  OF  ERRORS. 
COUNTIES  OP  NEW  LONDON  AND  WINDHAM. 

OCTOBER  TERM,  1870. 

Present, 
BuTLSB,  C.  J.)  Park,  Carpenter,  Foster,  and  Sethour,  Js. 


WiLUAM  H.  CONODON  V8.  ThB  CiTT  OP  NORWICH. 

The  question  whether  a  road  is  defective  or  not  depends  on  a  great  rarietj  of 
circnmstances  which  cannot  he  embraced  in  a  legal  proposition,  and  the  qnes- 
tion  must  therefore  generally  be  one  of  fact  and  not  of  law. 

Questions  of  law  may  however  arise  as  to  alleged  defects,  as  whether  a  sidewalk 
is  a  part  of  the  road  which  a  city  is  bound  to  keep  in  repair,  or  whether  a 
duty  devolves  upon  towns  in  respect  to  snow  and  ice  upon  roads. 

The  concUtion  in  which  a  town  is  bound  to  keep  a  road  must  depend  in  a  meas. 
ore  upon  the  season  of  the  year,  the  extent  of  the  public  use,  the  means  at 
command  for  making  the  repairs,  and  other  vaiying  circumstances. 

Accumulations  of  snow  and  ice  may  produce  such  a  condition  of  a  road  as  to 
cause  it  to  be  dangerous  and  defective,  and  in  each  particular  case  of  alleged 
defect  from  such  cause  the  question  will  depend  upon  an  inquiry  of  fact, 
whether  under  all  the  circumstances  the  road  was  in  a  reasonably  safe  condi- 
tion, and  whether  those  who  were  bound  to  keep  it  in  repair  are  justly  charge- 
able with  negligence  in  relation  to  it. 

Where  the  court  below  found  the  facts  in  detail  with  regard  to  the  dangeroua 
condition  of  a  city  sidewalk  by  reason  of  ice  and  snow  upon  it  and  upon  such 
facts  found  that  the  highway  was  defective,  it  was  held  that  inasmuch  as  the 

'  evidence  was  relevant  to  ehow  a  defective  condition  of  the  sidewalk,  this  court 
could  not  review  the  conclusion  of  the  court  below. 

Where  it  appeared  that  the  plaintiff  knew  of  the^  condition  of  the  sidewalk, 
which  was  steep  and  covered  with  snow  and  ice,  and  that  he  might  to  some 
extent  have  avoided  the  danger  by  leaving  the  sidewalk  and  taking  the  car- 

'  riage  path,  and  the  court  below  found  that  unless  the  law  imputed  negligraice 
to  him  upon  these  facts  his  own  negligence  did  not  contribute  to  the  injury,  it 
was  held  that  the  court  could  not  as  a  matter  of  law  hold  the  plaintiff  chargea- 
ble with  negligence. 
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Action  on  the  statute  concerning  highways  and  bridges, 
for  an  injury  sustained  by  tlie  plaintiflF  through  the  alleged 
•  defective  condition  of  a  sidewalk  in  the  city  of  Norwich ; 
brought  to  the  Superior  Court  in  New  London  County,  and 
tried  on  the  general  issue,  closed  to  the  court,  before  Carpen- 
ter^ J,    The  court  found  the  following  facts : 

In  the  evening  of  the  13th  of  January,  1868,  the  plaintiff, 
walking  down  a  steep  descent  upon  the  sidewalk  on  Main 
street,  near  its  intersection  with  Thames  street,  in  the  city 
of  Norwich,  stepped  upon  ice,  then  being  upon  the  sidewalk, 
and  slipped  and  fell,  and  was  seriously  injured.  The  side- 
walk, which  at  that  point  was  about  five  and  a  half  feet  wide, 
was  so  constructed  tliat  there  was  a  declivity  of  some  three 
inches  from  the  inner  to  the  outer  side  of  the  walk  to  facili- 
tate the  escape  of  water  into  the  gutter.  The  ground  between 
the  sidewalk  and  the  buildings  descended  towards  the  side- 
walk. Tliere  was  no  structural  defect  in  the  walk.  What- 
ever defect  existed,  if  any,  was  in  consequence  of  the  accu- 
mulation of  snow  and  ice  upon  the  sidewalk.  Main  street  at 
this  point  runs  in  an  easterly  and  westerly  direction,  and  the 
sidewalk  upon  which  the  plaintiff  was  walking  was  upon 
the  north  side.  The  melting  of  snow  and  ice  upon  the  ad- 
joining ground,  and  the  roofs  of  the  adjacent  buildings,  had 
caused  the  water  to  run  upon  and  across  the  sidewalk  diag- 
onally, and  freezing  thereon,  ice  and  snow  had  accumulated 
upon  the  sidewalk  to  the  depth  of  three  or  four  inches  in 
places,  and  had  so  formed  as  to  cause  the  surface  thereof  to 
be  irregular  and  uneven,  but  in  places  smooth  and  slippery. 
No  sand,  ashes,  or  other  substance,  had  been  placed  on  the 
walk  to  render  it  less  dangerous.  The  weather  for  four  days 
had  been  clear  and  cold,  and  during  that  time  the  sidewalk 
at  the  place  of  the  accident  had  been  substantially  in  the 
condition  above  described,  and  had  been  more  or  less  slippery 
and  dangerous  for  two  weeks.  Within  one  or  two  days  after 
the  accident  the  city  authorities  caused  the  ice  at  this  place 
to  be  covered  witli  sand.  There  was  a  good  deal  of  ice  at 
this  time,  of  a  similar  character,  in  different  places  through- 
out the  city,  arising  from  the  same  or  similar  causes,  but  the 
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streets  and  sidewalks  were  not  uniformly  covered  with  ice, 
as  is  sometimes  the  case  during  and  after  a  cold  rain. 
^  Upon  these  facts  the  defendants  claimed,  and  requested  the 
court  to  rule,  that  there  was  no  defect  in  the  highway  so  as  to 
render  the  defendants  liable ;  but  the  court  held  otherwise, 
and  found  that  upon  these  facts  the  highway  was  defective 
within  the  meaning  of  the  statute. 

At  the  time  of  the  accident  the  plaintiff  was  on  his  way 
home  from  a  religious  meeting  by  the  most  direct  and  usual 
route.  He  was  familiar  with  the  locality,  and  knew  the  con- 
dition of  the  sidewalk,  and  was  using  all  the  care  that  could 
reasonably  be  required  of  him  while  walking  over  the  ice. 
He  miglit  however  have  gone  around  the  ice  by  passing  over 
the  carriage  way  of  the  street  and  thereby  avoided  the  dan- 
ger to  some  extent. 

If,  as  a  matter  of  law,  it  was  negligence  in  the  plaintiff, 
under  the  circumstances,  to  attempt  to  pass  over  the  ice  in 
question,  then  the  court  found  that  he  did  not  exercise  due 
care,  and  that  his  own  negligence  contributed  to  the  injury. 
But  if  the  law  would  not  impute  negligence  to  him  upon 
these  facts,  then  it  was  found,  as  a  fact,  that  his  own  negli- 
gence did  not  contribute  to  the  happening  of  the  injury. 

Upon  the  facts  thus  found  the  court  found  the  issue  for  the 
plaintiff  and  assessed  the  damages  at  $2,000.  The  defend- 
ants brought  the  record  before  this  court  by  a  motion  in  error, 
assigning  as  error  that  the  court  should  have  held,  as  matter 
of  law,  that  the  highway  was  not  defective  within  the  mean- 
ing of  the  statute,  and  that  the  law  upon  the  facts  found  im- 
ported negligence  in  the  plaintiff. 

HaUey  and  Pratt j  for  the  plaintiffs  in  error. 

1.  We  contend  that  ice  formed  upon  the  sidewalk  in 
the  manner  described  in  the  finding  of  the  court,  does  not 
cause  the  highway  to  become  defective  within  the  meaning 
of  the  statute.  Stanton  v.  City  of  Springfield,  12  Allen,  666 ; 
Luther  v.  City  of  Worcester ,  97  Mass.,  268  ;  Sutchins  v.  City 
of  Boston,  id.,  272 ;  Raymond  v.  City  of  Lowell,  6  Cush.,  524, 
585 ;  Cdkins  v.  City  of  Hartford,  83  Conn.,  57.    There  is 
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some  apparent  conflict  in  a  part  of  these  decisions,  but  the 
rule  seems  to  be  finally  settled  in  two  cases  which  have  been 
reported  since  this  was  tried  in  the  court  below.  The  deci- 
sive point  in  these  two  cases  is,  that  in  order  to  make  a  town 
or  ^ity.liable  for  a  defect  caused  by  ice  or  snow,  there  must 
be  such  a  formation  that  it  is  an  obstacle  to  travel.  If  there 
is  nothing  causing  the  injuiy  but  the  slipperiness  of  the  ice, 
then  the  city  is  not  liable.  This  is  all  that  appears  in  the 
case  at  bar,  and  therefore  the  judgment  should  be  reversed. 
Stone  V.  Huhbardston,  100  Mass.,  49;  OUbert  v.  City  of  Roa> 
huryy  id.,  185. 

2.  Even  if  the  sidewalk  was  defective,  the  plaintiff  in 
passing  over  it,  having  full  knowledge  of  its  condition,  "  vol- 
untarily assumed  the  risk  and  all  the  consequences  of  his 
indiscretion,"  and  was  guilty  of  such  negligence  as  to  prevent 
his  recovery.  Fox  v.  Tenon  of  CHa%ionbvry^  29  Conn.,  204 ; 
Park  V.  O'Brien,  23  id.,  839 ;  Neal  v.  GUleUy  id.,  487. 

8.  The  facts  found  by  the  court  upon  which  judgment  was 
rendered  are  insufficient  to  warrant  the  judgment.  It  is  not 
found  that  the  walk  was  defective,  nor  that  the  plaintiff  was 
in  the  exercise  of  due  care.  Upon  this  finding  if  the  case 
had  been  reserved  it  must  have  been  sent  back  for  a  further 
finding.  If  the  finding  is  insufficient  to  enable  this  court  to 
determine  what  judgment  should  be  rendered,  it  is  insufficient 
to  sustain  the  judgment  that  has  been  rendered. 

Wait  and  Eooey,  for  the  defendant  in  error. 

1.  Whether  there  was  negligence  in  the  plaintiff,  was  a 
question  not  of  law,  but  of  fact.  Been  v.  Smsatonic  R.  R. 
Co.,  19  Conn.,  666 ;  Park  v.  O'Brien,  23  id.,  889 ;  Williams 
r.  ainton,  28  id.^  266. 

2.  The  fact  that  the  plaintiff  was  familiar  with  the  local- 
ity uid  knew  the  condition  of  the  sidewalk  where  he  fell  and 
sustained  the  injury  complained  of,  and  that  he  might  have 
gone  around  the  ice  by  passing  over  the  carriage  way  of  the 
street  and  thereby  avoided  the  danger  to  some  extent,  was 
not  conclusive  evidence  of  negligence  on  his  part  in  attempt- 
ing to  pass  over  the  ice.     Whittaker  v.  We$t  Bot/hton,  97 

Vol,  XXXVII. — 68 
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Mass.,  273  ;  Beed  v.  Norihfieldj  13  Pick.,  94 ;  Bigehw  v.  Rut^ 
Und,'  4  Cush.,  247 ;  Smith  v.  Cily  of  Lowell,  6  Allen,  39 ; 
Snow  V.  Housatonic  Jt.  Jt.  Co.,  8  id.,  441 ;  Meesd  v.  Lynn  ^ 
Boston  B.  R.  Co.,  id.,  234 ;  Froit  y.  Waltham,  12  id.,  85 ; 
Jacobs  V.  Bangor,  16  Maine,  187. 

8.  The  ice  and  snow  upon  which  the  plaintiff  slipped, 
fell  and  sustained  the  injury  complained  of,  constituted  a  de- 
fect in  the  sidewalk  within  the  meaning  of  the  statute.  Gen. 
Statutes,  tit.  31,  sec.  6 ;  Calkins  v.  City  of  Hartford,  33  Conn., 
67  ;  Stone  v.  HuhbardUon,  100  Mass.,  49 ;  Lather  v.  City  of 
Worcester,  97  id.,  268  ;  Hutchins  v.  City  of  Boston,  id.,  272  ; 
Hall  V.  City  of  Lowell,  10  Cush.,  260 ;  Shea  v.  City  of  Lowell, 
8  Allen,  136 ;  Shearm.  &  Redf.  on  Negligence,  §  395. 

4.  The  defendants  were  chargeable  with  negligence  in 
suffering  the  ice  to  remain  in  the  condition  it  was  at  the  time 
of  the  injury,  for  the  period  stated  in  the  finding.  Calkins  v. 
City  of  HaHford,  83  Conn.,  57. 

6.  There  was  no  negligence  on  the  part  of  the  plaintiff 
which  contributed  to  produce  the  iiyury. 

Sbymoub,  J.  The  question  in  this  case  is,  whether  the 
plaintiff  suffered  the  ii\jury  complained  of  by  means  of  a  de- 
fective road.  The  issue  was  closed  to  the  court  and  is  found 
in  favor  of  the  plaintiff.  The  facts  are  stated  in  detail  on 
which  the  judgment  is  based.  The  defendants  insist  that  the 
facts  thus  specially  found  do  not  in  law  warrant  the  conclusion 
that  the  road  was  defective.  In  general  the  question  whether 
a  road  is  or  is  not  defective  must  be  one  of  fact  and  not  of 
law.  It  depends  on  a  great  variety  of  circumstances,  which 
it  is  impracticable  to  group  together  into  a  l^gal  proposition. 
A  better  and  safer  condition  of  roads  may  reasonably  be  ex- 
pected and  required  in  the  summer  than  in  spring  and  winter, 
in  populous  cities  than  in  unfrequented  districts.  Much  may 
depend  upon  the  means  at  command,  upon  general  usage, 
upon  the  question  whether  the  defect  is  the  result  of  a  sudden 
accident  or  has  been  long  neglected.  So  many  circumstances 
are  involved  in  the  enquiry  that  coiuts  have  usually  treated 
it  as  one  of  fact  to  be  submitted  to  a  jury ;  not  however  but 
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that  questions  of  law  may  arise  as  to  alleged  defects.  Thus, 
in  this  ease,  tlie  judge  having  found  that  tliere  was  no  struct- 
ural defect  where  the  injury  happened,  and  that  whatever 
defect  existed  was  in  consequence  of  the  accumulation  of  ice 
and  snow  upon  the  sidewalk,  the  court  may  properly  be  called 
on  to  decide  as  matters  of  law,  whether,  first,  a  sidewalk 
may  be  a  part  of  the  road  which  a  city  is  bound  to  keep  in 
repair,  and,  second,  whether  any  duty  devolves  upon  those 
who  are  bound  to  keep  roads  in  repair  in  respect  to  snow  and 
ice,  and  whether  in  point  of  law  a  road  may  be  defective, 
without  structural  defects,  by  means  of  accmnulations  of  snow 
and  ice.  It  is  conceded  that  in  this  rigorous  climate  the  duty 
of  cities  and  towns  in  respect  to  snow  and  ice  is  and  must  be 
very  limited.  Wlien  an  ice  storm  covers  the  entire  surface 
of  the  earth  with  ice  the  public  authorities  cannot  be  expected 
to  scatter  sand  and  ashes  upon  all  the  places  of  public  travel 
within  their  limits ;  and  when  snow  storms  cover  the  ground 
with  irregular  heaps,  liable  to  constant  change  by  the  force 
of  changing  winds,  it  cannot  be  expected  that  the  public  au- 
thorities will  make  paths  as  level  and  smooth  and  safe  as 
summer  roads  are  reasonably  required  to  be ;  but  it  has 
become  familiar  law  in  Connecticut,  and  not  controverted  by 
counsel  in  this  case,  that  some  duty  in  regard  to  snow  and 
ice  devolves  upon  cities  and  towns.  Accumulations  of  snow 
and  ice  may  produce  such  a  condition  of  the  road  as  to  cause 
it  to  be  dangerous  and  defective,  and  in  each  particular  case 
of  alleged  defect  from  such  cause  the  question  will  depend 
upon  an  inquiry  of  fact,  whether  under  all  the  circmnstances 
of  the  case  the  road  was  in  a  reasonably  safe  condition,  and 
whether  those  who  were  bound  to  keep  the  road  in  i^epair  are 
justly  chargeable  with  negligence  and  want  of  reasonable 
care  in  relation  to  it.  As  the  country  advances  in  wealth 
and  resources  and  means  of  improvement  many  defects  which 
are  now  properly  tolerated  may  become  actionable.  A  road 
which  now  would  properly  be  regarded  as  reasonably  safe 
might  cease  to  be  so  regarded  if  in  consequence  of  increased 
facilities  and  means  and  skill  it  could  at  trifling  expense  be 
made  much  safer.    If  therefore  we  should  undertake  to  give 
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a  legal  definition  to  a  defect  in  a  highway,  such  definition 
however  just  and  appropriate  to-day,  might  by  change  of  cir- 
cumstances become  inappropriate  by  the  lapse  of  a  few  years. 
Certain  matters  are  necessarily  left  as  matters  of  fact  in  each 
particular  case  without' exact  legal  definition,  as  fraud,  negli- 
gence, and  the  like  ;  and  what  are  defects  in  highways  must 
in  general  be  so  left.  Hall  v.  City  of  LaweUy  10  Cush.  R.,  260. 
In  the  case  under  consideration  we  cannot  pronounce  as 
matter  of  law  that  the  facts  found  do  not  warrant  the  conclu- 
sion to  which  the  court  below  came.  The  place  wliere  the 
injury  happened  was  quite  steep  in  Main  street ;  the  peculiar 
construction  of  the  ground  and  sidewalk  caused  an  irregular 
and  uneven  accumulation  of  ice  and  snow ;  the  place  had 
been  more  or  less  slippery  and  dangerous  for  two  weeks. 
Here  is  evidence  relevant  to  the  case  tending  to  show  a  de- 
fective condition  of  the  sidewalk,  and  it  might  in  law  justify 
the  finding  of  the  issue  in  favor  of  the  plaintiff.  We  have 
no  cognizance  of  the  question  as  a  question  of  fact ;  the  case 
is  not  before  us  for  a  verdict  against  evidence,  but  for  conclu- 
sions alleged  to  be  unwarranted  by  law. 

The  defendant  also  claims  that  as  matter  of  law  it  was 
negligence  in  the  plaintiff  under  the  circumstances  found  to 
attempt  to  pass  over  the  ice  in  question.  It  is  said,  in  the 
first  place,  that  the  plaintiff  knew  the  condition  of  the  side- 
walk. Such  knowledge  is  important  evidence  tending  to  show 
the  plaintiff's  negligence,  but  by  no  means  conclusive.  This 
\  precise  point  was  so  decided  in  Beed  v.  Nbrthfidd,  13  Pick., 
94.  If  we  should  adopt  the  rule  that  a  party  cannot  recover 
for  injuries  arising  from  defective  roads  and  bridges  merely 
because  he  knew  of  the  defect,  a  town  might  allow  a  bridge  to 
remain  in  a  dangerous  condition  so  long  that  its  unsafe  con- 
dition became  known  to  all  persons,  and  then  claim  exemption 
from  liability  by  reason  of  the  grossness  of  its  own  neglect. 
So  too  the  fact,  which  is  urged  in  the  second  place,  that  the 
plaintiff  might  to  some  extent  have  avoided  the  danger  by 
leaving  the  sidewalk  and  taking  the  carriage  path,  is  relevant 
evidence  on  the  question  whether  he  acted  with  ordinary  care, 
but  not  conclusive.    It  was  decided  in  the  case  of  WiUiami 
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V.  OKntany  28  Conn.,  266,  in  a  case  similar  to  the  present, 
that  the  question  of  the  plaintiff's  negligence  was  one  of 
fact,  and  it  was  evidently  so  regarded  by  tlie  judge  who  tried 
this  cause  at  the  circuit. 
We  think  there  is  no  error  in  tlie  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred ;  except  Foster, 
J.,  who  dissented,  and  Carpenter,  J.,  who  having  tried  the 
case  in  the  court  below  did  not  sit. 


^Mt» 


State  vs.  Henry  C.  Stanton. 

A  eomplaint  charged  the  defendant  In  one  count  with  keeping  for'sale  intoxi- 
cating liqnors  adulterated  with  poisonous  ingredients,  and  in  another  with 
keeping  for  sale  a  spirituous  liquor  compounded  in  imitation  of  Port  wine  and 
adulterated  with  poisonous  ingredients,  in  violation  of  the  46th  section  of  the 
statute  concerning  spirituous  liquors  (Gen.  8tat,tit.  63.)  Held — 1.  That 
the  testimony  of  a  witness  that  he  had  asked  the  defendant  to  give  up  the  sale 
of  liquor  and  that  he  had  refused  to  do  so,  was  admissible  as  going  to  show 
that  the  liquors  kept  hy  the  defendant  were  kept  for  sale.  2.  That  eridence 
that  men  and  boys  had  frequently  been  seen  going  into  the  defendant's  store 
and  coming  out  intoxicated,  also  that  there  were  decanters  upon  the  shelves 
of  the  store,  also  that  persons  had  been  seen  standing  at  the  counter  as  if 
drinking,  was  in  each  case  admissible  as  tending  to  prove  that  liquors  were 
kept  and  sold  there. 

The  defendant  requested  the  court  to  charge  the  jury  that  unless  they  found 
that  he  kept  a  pure  intoxicating  liquor  which  had  been  adulterated  with  poi- 
sonous ingredients  he  must  be  acquitted.  Held  not  entitled  to  consideration, 
because  it  asked  for  the  entire  acquittal  of  the  defendant  upon  a  fedlure  to  sus- 
tain the  first  count  merely. 

The  section  referred  to  was  intended  to  reach  spirituous  liquors  containing  dele- 
terious and  poisonous  ingredients  and  prevent  the'sale  of  them,  whether  those 
ingredients  were  added  to  pure  liquor,  or  were  used  in  compounding  an  imita- 
tion, or  were  added  to  the  imitation. 

^  is  not  necessary  to  a  conviction  that  it  should  be  proved  that  the  defiendant 
knew,  that  the  liquors  were  adulterated.  Where  a  person  is  knowingly  en- 
gaged in  a  criminal  act  and  commits  a  greater  offense  than  the  one  intended^ 
proof  of  an  intent  to  commit  the  greater  ofiense  is  not  essential  to  a  conviction 
f»r  that  offense ;  and  this  rule  appUes  not  merely  to  crimes  which  are  mala  in 
ie,  but  to  those  which  are  only  mala  prokibUa* 
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Grandjubor's  complaint  to  a  justice  of  the  peace,  for  keep- 
ing for  sale  intoxicating  and  adulterated  liquors  in  violation 
of  the  act  concerning  spirituous  liquors,  (Gen.  Stat.,  tit.  63, 
sec.  46  ;)  appealed  by  the  defendant  to  the  Superior  Court 
in  New  London  County,  and  tried  to  the  jury  upon  the  plea 
of  not  guilty  before  Parh^  J.    The  complaint  was  as  follows : 

"  That  on  the  7th  day  of  February,  1870,  at  said  town  of 
Stonington,  Henry  C.  Stanton,  of  said  Stonington,  did  keep 
for  sale  intoxicating  liquors,  which  were  at  said  time  adulter- 
ated with  deleterious  ingredients,  against  the  peace,  and  con- 
trary to  the  form  of  tlxe  statute  in  such  case  provided. 

*'And  said  grandjuror  further  complains  that  the  said  Henry 
C.  Stanton,  on  the  7tli  day  of  February,  1870,  at  said  town 
of  Stonington,  did  keep  other  spirituous  liquor  for  sale,  to 
wit,  a  quantity  of  spirituous  liquor  made  and  compounded 
in  imitation  of  the  liquor  known  as  Port  wine,  and  which 
was  at  said  time  adulterated  with  poisonous  ingredients, 
against  the  peace,  and  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided." 

The  jury  found  the  defendant  guilty  and  he  moved  for  a 
new  trial.  The  points  made  in  tlie  motion  are  sufficiently 
stated  in  the  opinion. 

Wait  and  Pratt^  in  support  of  the  motion. 

Chadtaick,  State  Attorney,  contra. 

Butler,  C.  J.  Tlie  points  made  in  this  case  will  be  con- 
sidered in  their  order  on  the  record. 

1.  There  was  no  error  in  the  admission  of  the. testimony 
of  Charles  T.  Stanton,  that  he  had  called  on  the  defendant 
and  asked  him  to  give  up  the  sale  of  liquor  and  that  he  had 
refused  to  do  so.  His  testimony  tended  to  show  an  admis- 
sion of  the  defendant  that  he  kept  liquors  for  sale  in  his 
establishment.  Adulterated  liquors  were  found  there  as  part 
of  the  stock.  The  two  facts  in  connection  were  proper  evi- 
dence for  the  jury  to  receive  and  weigh,  in  determining  the 
question  whether  the  adulterated  liquors  were  or  were  not 
kept  there  for  sale. 
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2.  The  testimony  of  the  witnesses  to  the  effect  that  men 
and  boys,  and  a  great  many,  had  frequently  been  seen  going 
into  the  defendant's  store  and  coming  out  much  intoxicated, 
and  also  that  there  were  decanters  on  the  shelves,  and  that 
people  had  been  noticed  standmg  at  the  counter  as  if  drink* 
ing,  was  also  admissible  as  tending  to  prove  that  liquors  were 
kept  and  sold  there.  That  was  one  of  the  facts  which  it  was 
proper  and  competent  for  the  state  to  prove  by  any  circum- 
stances fi'om  which  an  inference  of  the  fact  could  be  drawn. 
Tlie  circumstances  which  the  state  oflFered  to  prove  were  such 
as  ordinarily  and  notoriously  indicate  the  fact  sought  to  be 
proven.  It  cannot  with  truth  be  said  tliat  they  did  not  tend 
to  prove  it. 

3.  Tlie  defendant  requested  the  court  to  charge  in  sub- 
stance, that  unless  the  juiy  found  that  the  defendant  kept  a 
pui'e,  intoxicating  liquor  which  had  been  adulterated  with 
deleterious  ingredients,  the  defendant  must  be  acquitted.  This 
request  was  objectionable  because  it  asked  the  court  to  charge 
the  jury  that  the  defendant  must  b^  acquitted  if  he  was  not 
found  guilty  of  the  oflFence  charged  in  the  first  count  of  the 
information.  The  information  contained  two  counts  for  two 
difiTerent  offences,  and  as  the  defendant's  counsel,  in  substance, 
asked  the  court  to  charge  thtft  the  defendant  was  entitled  to 
an  acquittal  if  the  offence  charged  in  the  first  count  was  not 
sustained,  the  request  asked  too  much  and  was  therefore  im- 
proper. The  court  would  have  been  justified  in  disregarding 
it  entirely.  But  the  court  did  charge  in  substantial  compli- 
ance with  the  request,  and  the  prisoner  was  acquitted  on  the 
first  count.  On  this  point  the  prisoner  has  no  ground  for  com- 
plaint. 

4.  The  prisoner's  counsel  fiirther  requested  the  court  to 
charge  the  jury,  that  if  they  found  the  liquor  seized  and 
called  Port  wine  to  be  a  combination  of  ingredients  an  imi- 
tation of  that  liquor,  and  that  after  the  imitation  was  com- 
pounded nothing  further  was  added  to  adulterate  the  com- 
pound, the  prisoner  must  be  acquitted.  The  court  did  not  so 
charge,  but  did  charge  that  if  the  liquor  was  a  factitious,  in- 
toxicating compound,  made  in  imitation  of  the  liquor  speci- 
fied, and  contained  an  admixture  of  ingredients  which  were 
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deleterious  or  poisonous,  it  was  within  the  description  of  tiie 
second  branch  of  the  statute.  The  court  gave  a  correct  con- 
struction to  the  statute.  The  legislature  intended  to  reach 
spirituous  liquors  composed  of  deleterious  and  poisonous  in- 
gredients, and  prevent  the  sale  of  tiiem,  whether  those  ingre- 
dients were  added  to  pure  liquor  or  were  used  in  compounding 
an  imitation,  or  were  added  to  the  imitation.  The  language 
of  the  statute  is  sufficiently  clear  and  comprehensive  to  em- 
brace them  all.  There  is  no  error  in  tiie  disposition  made 
of  that  request. 

6.  The  defendant  further  asked  the  court  to  charge  tiiat 
it  was  not  sufficient  to  prove  that  liquors  were  kept  for  sale, 
but  that  the  jury  must  find  that  the  identical  liquors  which  the 
state  claimed  to  have  been  kept  for  sale,  were  in  fact  so  kept. 
The  court  did  charge  in  conformity  vrith  that  request. 

6.  The  defendant  still  further  reqtiested  the  court  to  in- 
struct the  jury  that  the  offence  charged  involved  a  criminal 
intent,  and  iliat  unless  the  prisoner  knew  that  the  liquors 
were  adulterated  there  could  be  no  such  intent  and  he  could 
not  be  convicted.  The  court  charged  that  in  general  a  crim- 
inal intent  was  the  essence  of  crime,  and  where  knowledge 
was  essential  to  the  criminal  intent  there  knowledge  must  be 
proved.  But  it  was  not  always  essential.  Where  a*  man 
was  knowingly  engaged  in  a  criminal  act,  and  unintentionally 
committed  a  greater  ofibnce  than  the  one  intended,  proof  of 
an  intent  was  not  essential  to  a  conviction  for  tJie  latter  crime. 
We  perpeive  no  error  in  this  part  of  the  charge.  The  defend- 
ant daims  that  the  proposition  of  tlie  court,  ttiough  correct 
when  applied  to  crimes  which  are  mala  in  «e,  is  not  correct 
when  applied  to  crimes  which  are  mala  prohibita.  We  do 
not  recognize  the  distinction  as  law.  The  cases  cited  by  iiie 
defendant's  counsel  are  all  cases  where  the  prisoner  was 
engaged  in  doing  a  lawful  act  and  tiie  offence  was  ccnnmitted 
through  carelessness. 
^  A  new  trial  is  not  advised. 

In  tills  opinion  the  other  judges  concurred ;  except  Park, 
J.,  who  having  tried  the  case  in  the  court  below  did  not  sit 
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State  vi.  Bubbows's  Liquobs. 

The  proceeding:  under  the  22^  section  of  the  statute  relating  to  spiritnoos  liqnors 
(Gen.  Stat.,  tit.  63,^  for  the  seizure  and  condemnation  of  liqnors  kept  for  sate 
in  violation  of  the  act,  is  a  proceeding  in  rem,  and  chaiges  no  personal  ofienoe 
against  the  owner  or  keeper. 

if  the  person  named  in  the  complaint  as  the  owner  or  keeper  of  the  liquors,  or 
anj  other  person  claiming  an  interest,  appear  before  the  justice  to  show  cause 
why  the  liquors  should  not  be  forfeited,  the  persons  bo  appearing  become  sey- 
endly  parties  defendant,  (nnlets  diUmiiig  a  joint  interest,)  and  u«  treated  as 
such  in  all  the  subsequent  proceedings,  and  each  party  defendant  has  a  sepa- 
rate  right  of  appeal. 

Where  in  such  a  proceeding  several  parties  appear  and  ftre  entered  as  defendants 
before  the  justice,  and  one  of  the  defendants  appeals  to  the  Superior  Court 
from  the  judgment  of  forfeiture  by  the  justice  and  another  defendant  does  not 
appeal,  the  defendant  not  appealing  has  no  right  to  s^pear  and  make  defense 
in  the  Superior  Court. 

C!oB[PLATNT  under  the  22d  section  of  the  act  relating  to 
spirituous  liquors,  made  to  a  justice  of  the  peace  bj  three  citi- 
zens pf  the  town  of  Groton  in  New  London  County,  charging 
that  the  liqnors  were  kept  hy  one  S.  W.  Burrows  for  the  pur- 
pose of  selling  them  in  vioIatioA  of  the  act.  A  warrant  was 
issued  by  the  justice  for  the  seizure  of  the  liquors,  and 
public  notice  given  as  required  by  the  statute,  and  at  the 
time  of  the  hearing  upon  the  return  of  the  warrant  Burrows 
appeared  and  claimed  an  interest  in  the  liquors  and  defended 
the  case.  The  case  was  adjourned,  and  at  the  adjourned 
hearing  one  John  Mkinton  appeared  and  claimed  to  own  the 
liquors,  and  was  entered  as  a  party  defendant  in  the  cause. 
After  hearing  the  parties  the  justice  found  that  the  liquors 
wwe  kept  by  Burrows  for  the  purpose  of  being  sold  in  viola- 
tion of  the  act,  and  adjudged  the  same  forfeited  to  the  town 
of  Groton,  and  that  costs  should  be  paid  by  Burrows  and  exe- 
cution be  issued  therefor.  From  this  judgment  Elkinton 
appealed  to  the  Si^rior  Court,  where  the  case  was  tried  to 
the  jury,  who  returned  a  verdict  that  the  liquors  when  seized 
were  kept  by  Burrows  for  the  purpose  of  being  sold  in  viola- 
tion of  the  act. 

Before  the  case  was  tried  to  the  jury  Burrows  claimed  the 
light  to  appear  and  file  his  plea  as  a  party  defendant.    But 
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the  court  (^Park,  tT".,)  refused  to  allow  him  to  file  a  plea  or 
appear,  and  after  final  judgment  upon  the  verdict  Burrows 
filed  a  motion  in  error,  assigning  as  error  the  refusal  of  the 
court  to  allow  him  to  appear  and  file  a  plea  as  defendant 

Wait  and  Prattj  with  whom  was  Lippitt^  for  the  plaintiff 
in  error. 

Hahey  and  Brandegee^  with  whom  was  Clifty  for  the  State. 

Butler,  C.  J.  The  court  was  clearly  right  in  rejecting 
the  plea  of  Burrows.  He  had  no  standing  in  the  Superior 
Court. 

The  proceeding  is  special,  statutory,  and  in  rem^  and  every 
step  is  specifically  prescribed.  The  warrant  is  framed  and 
issued  to  search  for  and  seize  the  Uquors,  and  charges  no 
personal  offence  against  the  owner  or  keeper,  and  does  not 
prescribe  his  arrest  or  summon  him  to  answer. 

When  the  liquors  are  seized  and  taken  into  the  custody  of 
the  law,  the  justice  who  issued  the  warrant  is  required  to 
summon  the  party  named  in  the  complaint  as  owner  or 
keeper,  and  all  other  persons  who  may  have  an  interest  in 
the  liquors,  by  written  notice,  served  upon  the  person  named 
in  the  complaint  as  owner  or  keeper,  and  posted  on  the  public 
sign-post  in  the  town,  to  appear  at  a  specified  time  and  place 
to  show  cause  why  the  liquor  should  not  be  forfeited.  If  the 
person  named,  or  any  other  person  claiming  an  interest  in 
the  liquor,  appear  to  show  such  cause,  they  become  severally  ^ 
parties  defendant,  (unless  they  have  a  joint  interest,)  and 
are  recognized  and  treated  as  several  parties  defendant  in  all 
the  subsequent  steps  and  proceedings  prescribed  by  the  stat- 
ute. The  25th  section,  which  authorizes  an  appeal,  is  care- 
fully and  specifically  fi'amed  in  accordance  with  that  idea. 
Each  party  having  a  several  interest  is  given  a  s^)arate  right 
of  appeal,  and  must  give  a  separate  recognizance,  and  he 
may  have  the  issue  made  by  him  tried  separately,  and  a  sep- 
arate judgment  against  him  for  cost. 

In  this  case  Glkinton  and  Burrows  had  no  joint  interest  as 
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joint  owners  or  partners,  and  though  both  appeared  the 
issues  made  by  them  were  several  and  distinct.  Burrows 
appeared  as  keeper,  claiming  no  title  to  the  liquor  and  deny- 
ing that  he  kept  it  for  sale.  Elkinton  appeared  as  the  owner, 
denymg  also  of  course  that  the  liquors  were  kept  by  Burrows 
for  sale.  The  justice  found  that  the  liquors  were  kept  for 
sale,  and  declared  them  forfeited.  Elkinton  appealed,  but 
Burrows  did  not.  It  was  not  important  that  he  should  so 
far  as  Elkinton  was  concerned,  for  tlie  latter  could  make  the 
same  issue  before  the  Superior  Court  which  Burrows  could 
make.  As  Burrows  took  no  appeal  he  had  no  case  in  the 
Superior  Coiirt,  and  was  not  a  party  to  the  appeal  of  Elkinton. 
No  judgment  could  be  rendered  against  him  for  costs  in  the 
Superior  Court,  nor  could  he  be  recognized  for  any  purpose 
as  a  party  to  the  pending  appeal.  The  court  was  clearly 
right  therefore  in  refusing  to  recognize  him  as  such  a  party. 
There  is  no  error  in  the  record. 

In  tliis  opinion  the  other  judges  concurred  ;  except  Park, 
J.,  who  having  tried  the  case  in  the  court  below  did  not  sit. 


•  ♦• 


Pamelia  0.  Spalding  and  another  vb.  Darius  Day. 

In  actions  of  account  judgment  against  the  defendant  that  he  do  account  is  not 
required  in  all  cases.  By  consent  of  parties  auditors  may  be  appointed  with- 
out such  judgment. 

On  the  trial  before  auditors  the  parties  were  required  to  furnish  each  other  copies 
of  their  respective  claims,  no  bill  of  particulars  haying  been  preyiously  filed 
by  either  party.    Held  that  this  proceeding  was  correct. 

A  remonstrance  against  the  report  of  the  auditors  alleged  that  they  received  im- 
proper testimony,  but  did  not  allege  that  the  party  remonstrating  was  injured 
thereby.    Held  insufficient. 

Action  op  account,  with  the  common  counts  in  assumpsit, 
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brought  to  the  Superior  Court  in  Windham  County.  The 
case  was  referred  to  auditors,  who  reported  in  favor  of  the 
plaintiffs,  and  the  defendant  remonstrated  against  the  accept- 
ance of  the  report.  The  court  (^FoBter^  */".,)  over-ruled  the 
remonstrance,  accepted  the  report,. and  rendered  judgment  in 
accordance  with  it  for  the  plaintiffs,  and  the  defendant  moved 
for  a  new  trial.    The  case  is  sufficiently  stated  in  the  opinion^ 

Johnson^  in  support  of  the  motion. 

Cleveland  and  Ltfony  contra. 

Carpenter,  J.  This  was  an  action  of  account.  No  plea 
was  filed  in  the  Superior  Court,  and  no  preliminary  judgment 
tiiat  the  parties  do  account  was  rendered. 

Tlie  parties  however  agreed  that  auditors  should  be  ap- 
pointed, and  agreed  upon  the  auditors,  who  were  appointed 
accordingly.  At  the  hearing  before  them  the  defendant  ob- 
jected to  this  proceeding,  but  the  objection  was  over-ruled 
and  they  proceeded  to  state  the  account  between  the  piulies. 

The  defendant  remonstrated  against  the  acceptance  of  the 
report  on  several  grounds.  Three  only  were  found  true  by 
the  Superior  Court,  but  they  were  held  to  be  insufficient,  aiid 
the  report  was  accepted  and  judgment  rendered  thereon. 
The  defendant  moves  for  a  new  trial  on  the  ground  of  error 
in  the  several  rulings  of  the  court. 

1.  That  there  was  no  formal  judgment  of  account  ren* 
dered  before  the  appointment  of  the  auditors. 

This  objection  cannot  prevail.  According  to  our  practice 
in  actions  of  account  no  preliminary  judgment  is  required, 
unless  the  pleadings  present  some  issue  proper  to  be  deter- 
mined by  the  court  in  the  first  instanoe.  The  defendant  filed 
no  plea  and  of  course  no  such  issue  could  be  raised.  By  con- 
senting to  the  appointment  of  auditors  in  this  state  of  tho 
case,  he  admitted  that  be  was  bailiff  and  receiver,  and  that 
there  were  no  matters  in  controversy  between  tile  parties 
except  the  statement  of  the  account. 

2.  On  the  trial  the  auditors  directed  the  parties  to  furnish 
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each  other  with  copies  of  their  respective  claims.  No  bill 
of  particulars  had  been  filed  by  either  party.  The  auditors 
iu  the  exercise  of  a  sound  discretion,  and  for  the  purpose  of 
facilitating  the  trial,  directed  that  this  should  be  done  that 
tlie  parties  might  apprise  each  other  of  their  respective 
claims,  and  that  neither  party  should  be  taken  by  surprise. 
We  see  no  objection  to  this  proceeding,  but  <hi  the  contrary, 
think  it  was  reasonable  and  proper. 

8.  On  the  trial  the  auditors  admitted  evidence  against 
tlie  objection  of  the  defendant,  tending  to  prove  several  items 
of  the  ];dainti£b'  account  The  defendant  remonstrated  against 
the  acceptance  of  the  report  on  that  ground.  But  the  remon- 
strance fails  to  allege  that  any  one  of  the  objectionable  items, 
or  any  part  of  them,  was  allowed  by  the  auditors.  Hence  it 
does  not  appear  that  the  defendant  suffered  injury  from  the 
testimony,  and  the  Superior  Court  did  right  in  refusing  to  set 
aside  the  report  on  that  ground. 

We  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  ocMumrred ;  except  Fofih 
TBB,  J.,  who  having  tried  the  case  in  the  court  below  did  not 
sit. 


•  »•   ■  ■■■  I  37  4291 
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StLVANIA  a.  HuOHBB  V$.  HwBT  E.  EN0Wim>K  AND  AKOTHia. 

A  testator  deviied  red  estste  lo  his  two  daughters  A  and  M,  "  meaning  and 
intending  that  all  the  children  that  hare  been  or  maj  be  bom  of  their  bodies 
shall  become  heirs  to  the  same."  At  the  time  the  will  was  made  both  the 
danghters  had  illegitimate  children.  Held  that  the  daughters  took  an  estate 
in  ke^  and  that  the  proriaioa  in  the  wiU  with  regard  to  tiieir  childno  was  to 
be  understood  as  meaning  only  that  the  testator  wished  the  illegitimate  child* 
ren  to  be  regarded  as  their  heirs  eqnallj  with  legitimate  ones. 

Heirs  at  law  are  not  to  be  disinherited  without  a  clear  intention  to  do  90,  and 
that  Intention  must  be  carried  out  bj  aetoally  Testing  Uie  estate  in  other  der- 
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Ejectment,  brought  to  the  Superior  Court  in  Windham 
County,  and  tried  on  the  general  issue,  closed  to  the  court, 
before  Carpenter y  J.  Judgment  for  the  defendants,  and  motion 
for  a  new  trial  by  the  plaintiff.  The  case  is  sufficiently  stated 
in  the  opinion. 

^  Fairfield^  in  support  of  the  motion,  cited  1  Swift  Dig.,  79, 
82,  87,  99, 139;  2  Bla.  Com.,  115;  Law  v.  Davu,  2  Stra., 
850  ;  WdUn  v.  Alcott^  Kirby,  118 ;  Hungerford  v.  Anderson, 
4  Day,  370 ;  Throop  v.  WUliarMy  6  Conn.,  98 ;  Dart  v.  Dart, 
7  id.,  253  ;  Allien  v.  Mather ,  9  id.,  114 ;  Goodrich  v.  Lambertj 
10  id.,  448 ;  Rogers  v.  Moore,  11  id.,  558 ;  Williams  v.  McCallj 
12  id.,  828 ;  Clarke  v.  Terry,  84  id.,  176. 

Cleveland  and  West,  with  whom  was  Richmond,  contra, 
cited  1  Redf.  on  Wills,  425,  482,  434 ;  2  Washb.  R.  Prop., 
414 ;  Downing  v.  Bain,  24  Geo.,  72  ;  Bender  v.  Destrick,  7 
Watts  &  Serg.,  284  ;  Heath  v.  White,  5  Conn.,  228  ;  Hudson 
V.  Wadsworth,  8  id.,  348,  358;  Hulburt  v.  Emerson,  16 
Mass.,  241 ;  1  Wartib.  R.  Prop.,  78 ;  1  Swift  Dig.,  47, 141, 
231. 

FosTEH,  J.  Both  the  parties  in  this  suit  claim  title  to  the 
demanded  premises  through  Asa  Russ,  who  died  seized  of  the 
same  on  the  26th  of  March,  1838.  In  his  last  will,  dated 
December  8th,  1829,  and  which  was  iduly  proved  in  the  court 
of  probate,  after  making  disposition  of  a  small  portion  of  his 
estate  there  is  found  this  clause : 

"  And  my  will  is,  that  the  remainder  of  my  property,  after 
paying  all  my  just  and  lawful  debts,  be  divided  equally  be- 
tween my  two  daughters,  Almira  Squires  and  Nancy  Russ ; 
meaning  and  intending  that  all  the  children  that  have  been  or 
may  be  born  of  their  bodies  shall  become  heirs  to  the  same." 

At  the  date  of  the  will  both  of  the  daughters  had  illegiti- 
mate children,  and  after  the  death  of  the  testator  the  property 
thus  devised  was  distributed  to  those  daughters  in  the  ordi- 
nary manner  as  an  estate  in  fee  simple.  As  such,  they  after- 
wards held  and  claimed  the  same.    The  said  Almira,  by  war- 
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rantee  deed,  for  a  valuable  consideration,  mortgaged  the 
demanded  premises  to  one  Shumway  on  the  16th  of  Septem- 
ber, 1<840,  and  quitrclaimed  the  same  to  the  mortgagee  for  a 
full  and  valuable  consideration  in  October  following.  The 
title  of  Shumway,  by  several  intermediate  conveyances,  is 
now  vested  in  the  defendants. 

Almira  Squires  died  on  the  12th  of  January,  1868.  Tlie 
plaintiff,  who  is  her  daughter,  claims  that  under  the  will,  her 
mother  took  only  a  life  estate  in  the  premises,  that  she  could 
convey  that  interest  only,  that  her  deed  of  a  greater  estate 
was  void,  and  that  upon  her  death,  the  plaintiff,  as  one  of  the 
heirs  of  her  body,  having  acquired  the  title  of  the  other  heirs, 
was  entitled  to  the  remainder,  to  wit,  the  fee  simple  in  the 
estate. 

Did  the  daughters  of  Asa  Russ,  under  his  will,  take  an 
estate  in  fee,  or  an  estate  tail,  is  the  question  to  be  decided. 
The  court  below  held  that  they  took  an  estate  in  fee.  We 
think  that  decision  was  correct. 

It  is  quite  unnecessary  to  go  at  any  length  into  the  rules 
and  principles  which  govern  in  the  construction  of  wills.  We 
are  satisfied  that  this  testator's  intention  was  to  give  this 
property  to  his  daughters  absolutely  and  without  limitation, 
that  they  took  a  fee.  Tlie  clause  "  that  the  remainder  of  my 
property  be  divided  equally  between  my  two  daughters  Al- 
mira Squires  and  Nancy  Russ,"  would  certainly  be  conclusive 
if  standing  alone.  The  subsequent  words,  "  meaning  and 
intending  that  all  the  children  that  have  been  or  may  be  born 
of  their  bodies  shall  become  heirs  of  the  same,"  do  not,  when 
read  in  the  light  of  surrounding  facts,  evince  a  contrary  in- 
tention. Both  these  daughters  had  illegitimate  children,  and 
we  think  that  these  words  have  reference  to  that  fact,  and  to 
what  the  testator  supposed  might  be  the  legal  status  of  those 
children.  Bastards  have  never  been  favorites  of  the  common 
law.  It  has  regarded  them  as  belonging  to  no  family,  as 
having  no  inheritable  blood,  utterly  incapable  of  taking  prop- 
erty by  descent.  Tlie  testator  meant,  we  think,  io  express 
his  disapprobation  of  so  rigorous  a  rule.  It  was  in  1826,  but 
a  short  time  before  the  making  of  this  will,  that  Judge  Peters, 
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in  giving  the  opinion  of  the  court  in  WoodHoek  t.  Soaker^  6 
Conn.)  56,  declared  that  ^  it  had  been  discovered  in  this  state 
that  a  bastard  is  the  child  of  his  mother."  We  think  the 
testator  desired  that  this  discovery  should  enure  to  the  bene- 
fit of  these  unfortunate  children  of  his  daughters  by  giving 
them,  respectively,  the  right  to  inherit  from  their  mothers. 

There  are  other  grounds  on  which  we  think  the  decision 
below  is  abundantly  supported. 

Heirs  at  law  are  not  to  be  disinherited  without  a  clear 
intention  to  do  so,  and  that  intention  must  be  carried  out  by 
actually  vesting  the  estate  elsewhere.  The  two  elements 
wliich  enter  into  the  idea  of  an  estate  tail,  and  which  usually 
appear  to  be  in  the  mind  of  a  testator  who  intends  to  create 
such  an  estate,  are,  an  estate  for  life  in  the  first  donee,  and  a 
fee  simple  in  the  heirs  of  the  body  of  the  first  donee.  If 
there  is  a  doubt  as  to  the  real  intention  of  the  testator  the 
heir  is  to  have  the  benefit  of  the  doubt. 

The  application  of  these  principles,  too  familiar  to  need 
the  citation  of  any  authority  in  their  support,  establishes 
the  correctness  of  the  decision  at  the  circuit. 

There  should  be  no  new  trial. 

In  this  opinion  the  other  judges  concurred ;  except  Oab- 
PENTEB,  J.,  who  having  tried  the  case  in  die  court  beloif  did 
not  sit. 
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Charles  Johnson  v9.  The  Norwich  and  Worc6stbr  Rail- 
road Company. 

The  petitioner  was  the  owner  of  certain  seven  year  honds,  with  coupons  attached, 
dated  in  1860,  executed  by  the  respondents,  and  secured  with  other  like  bonds 
bj  a  mortgage  to  the  treasurer  of  the  state  and  an  assignment  to  trustees  of 
certain  stocks.  The  bonds  after  due  were  presented  for  payment,  and  payment 
tendered  by  the  respondents  in  1^^  tender  notes,  which  were  refused.  Held — 
1.  That  the  petitioner  was  entitled  to  payment  of  the  bonds  and  coupons 
in  coin,  the  court  so  holding  upon  the  authority  of  the  decision  of  the  Supreme 

.  Court  of  the  United  States  as  to  the  unconstitutionality  of  the  Legal  Tender 
Act,  and  without  any  consideration  of  the  merits  of  the  question.  2.  That 
the  petitioner  was  entitled  to  have  such  proportion  of  the  stock  held  in  trust 
as  the  amount  of  his  bonds  bore  to  the  whole  amount  secured,  sold,  and  the 
net  avails  converted  into  coin  and  paid  over  to  him,  to  be  applied  upon  the 
coupons  and  bonds.  3.  That  for  any  balance  remaining  unsatisfied  a  decree 
should  be  passed  foreclosing  the  mortgage  unless  such  balance  should  be  paid 
in  coin.  4.  That  interest  should  be  allowed  on  the  bonds  after  due,  but  not 
on  the  coupons.  5.  That  the  costs  taxed  by  the  court  should  be  made  paya- 
ble in  currency. 

And  held  that  there  was  no  principle  upon  which  the  payment  of  the  bonds  and 
coupons  could  be  decreed  to  be  made  in  currency  to  an  amount  equal  to  the 
currency  value  of  the  gold  on  the  day  when  the  bonds  fell  due,  but  that  pay- 
ment mast  be  decreed  in  coin  itself. 

Bill  for  a  foreclosure,  brought  to  the  Superior  Court  in 
New  London  County,  and  reserved  on  facts  found  for  the 
advice  of  this  court.  The  case  is  sufficiently  stated  in  the 
opinion. 

Pratt  J  for  the  petitioner. 

Wait  and  Hahey^  for  the  respondents. 

Butler,  C.  J.  The  only  question  reserved  for  our  consid- 
eration in  this  case  is  as  to  what  decree  should  be  passed 
therein.  The  petitioner  is  the  owner  of  seventeen  bonds, 
with  coupons  attached,  executed  by  the  respondents,  and  se- 
cured by  the  mortgage  and  stock  set  out  in  his  petition,  namely, 
a  mortgage  to  the  treasurer  of  the  state  of  Connecticut,  and 
an  assignment  in  tmst  to  Jedediah  Huntington  and  Franklin 
Nichols,  of  certain  shares  in  the  Norwich  &  New  York  Trans* 
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portation  Company.  The  bonds  were  overdue  when  the  peti- 
tion was  brought,  and  had  been  presented  for  payment,  and 
payment  tendered  in  legal  tender  notes.  The  bonds  were 
seven  year  bonds,  dated  in  1860,  prior  to  the  passage  of  the 
legal  tender  act,  and  the  petitioner  insists  that  he  has  a  right 
to  be  paid  in  coin,  and  that  the  tender  is  inoperative. 

1.  We  are  of  opinion  that  the  petitioner  is  entitled  to  have 
the  bonds  and  coupons  paid  in  coin,  and  that  the  tender  was 
insufficient.  To  that  effect  are  the  decisions  of  the  Supreme 
C!ourt  of  the  United  States,  and  whatever  might  be  our  own 
opinion  upon  a  full  argument  of  the  question,  we  should  feel 
it  our  duty  to  follow  those  decisions  until  reversed  by  the 
court  that  made  them. 

2.  We  are  o(  opinion  that  the  petitioner  is  entitled  to 
have  such  proportion  of  the  stock  held  by  Huntington  and 
Nichols,  as  the  amount  of  his  seventeen  bonds  bears  to  the 
whole  amount  of  bonds  secured,  sold  in  a  reasonable  time  and 
manner,  and  the  net  avails  received  in  or  converted  into  coin, 
and  paid  over  to  him  to  be  applied  in  payment  of  the  coupons 
and  bonds. 

3.  If  any  balance  remains  unsatisfied  by  the  avails  of  the 
stock,  a  decree  should  be  passed  in  favor  of  the  petitioner, 
foreclosing  the  respondent  unless  the  balance  remaining  duo 
on  the  bonds  and  coupons  shall  in  like  manner  be  paid  in 
coin,  in  such  time  as  the  court  may  deem  i'casonable,'all  costs 
and  expenses  accruing  out  of  this  litigation,  taxed  by  the 
court,  to  be  made  payable  in  ciu-rency.  Interest  on  coupons 
should  not  be  allowed,  but  interest  should  be  charged  upon 
the  bonds,  and  be  paid  in  coin. 

We  have  not  been  able  to  see  any  principle  upon  which 
payment  in  legal  tender  notes  can  be  decreed  to  an  amount 
equal  to  the  sum  4jie  and  the  premium  upon  gold  on 
the  day  when  the  bonds  fell  due.  The  object  of  this  proceed- 
ing is  to  enforce  payment  in  coin,  and  it  is  not  in  the  power 
of  the  court  to  direct  the  payment  to  be  made  in  anything 
else  of  equivalent  value  when  the  bonds  fell  due  or  at  the 
time  when  payment  should  in  fact  be  made.  Tlie  respondents 
could  not  legally  have  tendered  a  sum  in  greenbacks  equal  to 
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the  value  of  gold  in  currency  on  the  first  of  August,  or  at  any 
time,  nor  could  the  petitioner  demand  it.  And  that  which 
could  be  neither  tendered  nor  demanded,  cannot  be  decreed. 

In  this  opinion  the  other  judges  concurred. 


Lucy  B.  Matthewson  vs,  Horace  W.  Perry. 

The  plaintiff  was  a  widow.  Her  eon  under  twenty-one  years  of  age,  whose 
home  had  been  with  her  daring  her  widowhood  and  who  had  been  maintained 
by  her,  and  over  whom  no  guardian  had  been  appointed,  worked  with  her  per- 
mission for  the  defendant.    Held  that  the  plaintiff  was  entitled  to  his  wages. 

Assumpsit  for  work  and  labor  performed  for  the  defendant 
by  the  minor  son  of  the  plaintiflF;  brought  before  a  justice  of 
the  peace  and  appealed  by  the  defendant  to  the  Superior  Court 
in  New  London  County,  and  tried  on  the  general  issue  closed 
to  the  court  before  Park^  J".  Judgment  for  the  plaintiff  and 
motion  for  a  new  trial  by  the  defendant.  The  case  is  suf- 
ficiently stated  in  the  opinion. 

Thresher  and  Bolles,  with  whom  was  Watty  in  support  of 
the  motion,  cited  Burk  v.  PhipSy  1  Root,  487 ;  Kline  v.  Beebe^ 
6  Conn.,  494,  600 ;  1  Swift's  Dig.,  50 ;  Selden'a  Appeal  from 
Probate,  31  Conn.,  548,  653 ;  1  Bla.  Com.,  453 ;  1  Wood. 
Lect.,  451 ;  Pray  v.  QorharHy  31  Maine,  240 ;  Commonwealth 
V.  Murray y  4  Binn.,  487  ;  South  v.  JDenmstoUy  2  Watts,  474; 
Bartley  v.  RichtmyeTj  4  N.  York,  45  ;  Morris  v.  LoWj  4  Stew. 
&  Port.,  123 ;  Stovatt  v.  Johnson,  17  Ala.  N.  S.,  14 ;  JSverett 
V.  Sherfey,  1  Clarke  (Iowa,)  356 ;  ReeVe's  Dom.  Rel.,  (3d 
ed.,)  431 ;  1  Parsons  on  Cont.,  (2d  ed.,)  256. 

A.  F.  Park  and  Lucas,  contra,  cited  Gen.  Statutes;  tit.  18, 
sees.  40,  43  ;  id.,  tit.  50,  sec.  40  ;  Nightingale  y.  Withington, 
15  Mass.,  274 ;  Jones  v.  Tevis,  4  Littell*,  25 ;  Campbell  v. 
Campbell,  8  Stockt.,  268 ;    Graham  v.  Kinder,  11  B.  Monr., 
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60 ;  Benson  y.  Remington^  2  Mass.,  ll3  ;  1  Bla.  Com.,  453 ; 
2  Bouvier  Law  Diet.,  "  Mother ;"  Chitty  on  Cont.,  (10th  Am. 
ed.)  168,  note;  Riley  v.  Jameson^  3  N.  Hamp.,  23,  29 ;  Jen- 
ne%%  V.  Emersouy  15  id.,  486 ;  1  Parsons  on  Cont.,  (5th  ed.) 
309. 

Foster,  J.  Is  the  plaintiff  entitled  to  recover  of  the  de- 
fendant for  the  labor  and  service  of  her  minor  son  ? 

It  appears  from  the  finding  that  she  is  a  widow ;  that  her 
son  has  always  lived  with  her  except  when  out  at  service,  and 
then  his  home  has  been  with  her  ;  that  she  has  had  the  special 
care,  management,  education,  and  support  of  him  from  the 
beginning  of  her  widowhood ;  that  no  guardian  has  ever  been 
appointed  him  by  the  court  of  probate,  nor  has  he  ever  chosen 
one  to  be  so  appointed ;  that  in  the  summer  of  1869,  acting 
under  his  mother's  advice,  he  made  a  contract  with  the  de- 
fendant to  work  for  him  a  certain  length  of  time  at  a  certain 
price  per  month ;  and  that  he  informed  his  mother  of  the 
terms  of  the  contract  before  commencing  work  and  she  ap- 
proved it.  The  work  has  been  performed  and  a  portion  of 
the  wages  is  unpaid. 

The  rights  of  women  in  every  relation  of  life  furnish  a 
most  fertile  topic  of  discussion  in  these  days,  but  our  inquiries 
are  properly  confined  to  a  consideration  of  the  legal  rights  of 
this  plaintiff  as  against  this  defendant  on  the  facts  appearing 
of  record. 

Parents  are  charged  with  certain  duties  to  their  children — 
maintenance,  protection,  education ;  they  are  also  entrusted 
with  certain  rights— obedience,  subjection,  and,  at  least  so  far 
as  the  father  is  concerned,  a  title  to  their  earnings  while 
minors.  These  rights  and  duties  are  reciprocal.  By  the 
common  law  the  legal  power  over  infant  children  belongs  to 
the  father,  and  during  his  life  the  mother  has  none.  Black- 
stone  says  a  mother  as  such  is  entitled  to  no  power,  but  only 
to  reverence  and  respect.  Such  was  the  old  Roman  law,  and 
by  that  law  the  atrocious  power  of  putting  his  children  to 
death  was  vested  in  the  father.  Our  statute  concerning  the 
support  of  paupers  by  relatives  imposes  the  obligation  to  pro- 
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vide  for  children  alike  on  father  and  mother,  making  each 
liable  if  of  sufficient  ability.  Gen.  Statutes,  tit.  50,  sec.  40. 
The  provisions  of  this  statute  are  taken  substantially  from  the 
43  Eliz. 

If  the  right  to  receive  the  earnings  (ff  minor  children, 
which  is  conceded  to  the  father,  be  made  to  rest  on  the  lia- 
bility of  the  father  for  their  support,  the  mother,  having  tlie 
same  liability,  should  be  entitled  to  the  same  right.  U  the 
right  be  by  way  of  compensation  for  previous  care,  nurture 
and  training,  who  will  say  that  the  debt  of  obligation  is  less 
to  the  mother  than  the  father  ?  It  is  difficult  to  imagine  any 
grounds  on  which  the  right  of  the  father  to  the  earnings  of 
minor  children  can  be  placed,  which  do  not  apply  with  equal 
or  greater  force  in  support  of  the  right  of  the  mother. 

Our  own  elementary  writers  differ  widely  as  to  the  rights 
of  a  mother  over  her  children.  Judge  Reeve  says — "  If  the 
father  die  the  mother  is  guardian  by  nature  to  her  minor 
children,  both  males  and  females."  "  The  court  of  probate 
may  remove  her  from  this  guardianship,  *  *  ♦  but  she 
will  remain  guardian  until  one  is  appointed."  Reeve's  Donl. 
Rel.,  220.  Judge  Swift  says — ^^  The  mother  is  never  consid- 
ered as  the  guardian  of  her  children  unless  it  be  ot  nursed 
children  till  the  age  of  seven  years."    1  Swift  Dig.,  50. 

On  referring  to  other  authorities,  we  find  Chancellor  Kent 
states  the  law  to  be  that  "  the  father,  and  on  his  death  the 
mother,  is  generally  entitled  to  the  custody  of  the  infant  chil- 
dren, inasmuch  as  they  are  their  natural  protectors  for  main- 
tenance and  education."  **  In  case  of  the  death  of  the  father 
during  the  minority  of  the  child,  his  authority  and  duty,  by 
the  principles  of  natural  law,  would  devolve  upon  the  mother." 
2  Kent  Com.,  205, 206.  Among  the  late  English  elementary 
writers,  Mr.  Forsyth  says, — "  The  general  rule  of  law  in  this 
comitry  is,  that  the  legal  power  over  infant  children  belongs 
to  the  father,  and  that  during  his  life  the  mother  has  none." 
"  In  case  of  there  being  no  father,  then  the  mother  is  the 
person  next  entitled  to  its  custody."  Forsyth  on  Custody  of 
Infants,  10, 11.  Mr.  Macpherson  says, — ^^  The  guardianship 
of  the  mother,  if  not  superseded  either  by  election  or  by  the 
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appointment  of  a  new  guardian  by  the  court','  is  the  proper 
and  legitimate  custody  till  the  infant  attains  twenty-one." 
Macpherson's  Law  of  Infants,  65. 

Taking  up  the  decided  cases  quoted  by  the  defendant's 
counsel,  we  find  the  case  of  Burk  v.  PMpSy  1  Root,  487.  It 
was  an  action  on  the  case.  The  plaintiflF  claimed  to  recover 
for  the  loss  of  the  person,  service,  and  company  of  her  son 
on  account  of  acts  charged  against  the  defendant.  The 
plaintiflF  obtained  a  verdict  and  there  was  a  motion  in  arrest 
for  the  insuflBciency  of  the  declaration ;  1st,  that  there  was 
no  averment  that  the  plaintiflF  was  a  feme  sole,  or  but  that 
the  father  of  said  minor  was  still  living ;  2d,  that  it  did  not 
appear  that  she  was  the  guardian  or  in  any  way  entitled  to 
the  services  of  said  boy — ^that  as  mother  she  is  not,  &c.,  dif- 
fering thus  from  the  father,  &c.  The  judgment  was  arrested, 
but  on  what  grounds  does  not  appear,  as  no  reasons  whatever 
are  given.  A  case  so  meagerly  reported  is  entitled  to  little 
weight. 

The  case  of  Kline  v.  Beebey  6  Conn.,  494,  bears  too  remotely 
on  the  point  here  involved  to  be  an  authority.  Selden's  Ap- 
pealj  31  Conn.,  648,  is  even  more  remote. 

These  are  all  the  cases  in  our  own  courts  to  which  the  de- 
fendant's counsel  have  called  our  attention,  and  it  is  suflRcient 
to  say  that,  whether  taken  by  themselves  or  in  connection  with 
the  additional  authorities  quoted  by  them,  they  fail,  we  think, 
to  establish  the  principle  contended  for  by  them. 

On  the  other  hand,  in  Benson  v.  Remington^  2  Mass.,  115, 
Parsons,  0.  J.,  says, — "  It  is  very  well  settled  that  parents  are 
under  obligation  to  support  their  children,  and  that  they  ai^e 
entitled  to  their  earnings."  In  Nightingale  v.  Withingtony  15 
Mass.,  274,  Parker,  C.  J.  says, — ^''Generally  the  father,  and 
in  case  of  his  death  the  mother,  is  entitled  to  the  earnings  of 
their  minor  children.  This  right  must  be  founded  on  the 
obligation  of  the  parents  to  nurture  and  support  tlieir  child- 
ren, which  obligation  is  compensated  by  a  right  to  their  earn- 
ings, or  to  the  fruit  of  them  if  by  their  permission  tliey  are 
employed  by  other  persons,"  '' 
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Authorities  might  be  multiplied,  but  we  forbear,  being  well 
satisfied  that  on  the  facts  found  tlie  plaintiff,  on  principle  and 
authority,  is  entitled  to  sustain  this  action. 

The  judgment  below  is  affirmed  and  the  motion  for  a  new 
trial  is  denied. 

In  this  opinion  the  other  judges  concurred  ;  except  But- 
ler, 0.  J.,  who  was  absent,  and  Park,  J.,  who  having  tried 
the  case  in  the  court  below  did  not  sit 


Town  op  Stonington  vs.  John  D.  Powers. 

A  prisoner  was  convicted  before  a  justice  of  the  peace  of  an  offense  for  which 
the  fine  imposed  was  payable  to  the  treasurer  of  the  town,  and  a  mittimus  was 
issued  committing  him  to  the  county  jail  until  the  fine  and  costs  were  paid. 
On  his  way  to  the  jail  in  the  custody  of  the  officer  he  executed  with  a  surety, 
and  deliyered  to  the  officer,  a  note  payable  on  demand  to  the  treasurer  of  the 
town  for  the  amount  of  the  fine  and  costs,  and  thereupon  the  officer  discharged 
him  from  custody.  The  selectmen  of  the  town  subsequently  approved  the  act 
of  the  officer  and  received  from  him  the  note.  In  a  suit  brought  by  the  town 
upon  the  note  it  was  held — 1.  That  there  was  a  valid  consideration  for  the 
note.    2.    That  it  was  not  void  on  grounds  of  public  policy. 

Assumpsit  on  a  promissory  note,  brought  to  the  Superior 
Court  in  New  London  County.  The  following  facts  were 
found  by  the  court. 

The  defendant  was  convicted  on  the  15th  day  of  March, 
1859,  before  a  justice  of  the  peace  of  the  town  of  Stonington, 
upon  a  grandjuror^s  complaint  charging  him  in  seven  counts 
with  selling  intoxicating  liquors  contrary  to  law.  The  justice 
found  him  guilty  on  all  the  counts  and  sentenced  him  to  pay 
a  fine  of  twenty  dollars  on  each,  to  the  treasurer  of  the  town 
of  Stonington,  together  with  the  costs  of  prosecution  taxed  at 
$48.48,  and  ordered  that  he  stand  committed  until  the  judg- 
ment was  performed.  On  the  18th  of  March,  the  fine  and 
costs  not  being  paid,  the  justice  issued  a  mittimus  committing 
tiie  defendant  to  the  county  jail  to  be  kept  until  he  paid  the 
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fine  and  costs.  On  his  way  to  tho  jail  in  the  custody  of  the 
officer  under  the  mittimus  the  defendant  executed  the  note 
upon  which  the  present  suit  is  brought,  and  delivered  the 
same  to  the  officer,  who  thereupon  discharged  him  from  cus- 
tody. The  note  was  for  $191.73,  payable  on  demand  to  the 
treasurer  of  the  town  of  Stoningtoji,  and  was  executed  jointly 
and  severally  by  the  defendant  and  one  Warren  Palmer.  The 
officer  delivered  the  note  to  the  treasurer  of  the  town.  At 
the  time  the  officer  took  the  note  he  had  received  no  authoriiy 
to  take  the  same  and  to  discharge  the  prisoner,  but  his  acts 
in  so  doing  were  subsequently  approved  by  the  selectmen  of 
the  town.  After  the  delivery  of  the  note  the  defendant  ac- 
knowledged his  liability  upon  it  and  repeatedly  promised  to 
pay  it.  The  amount  of  the  note  included  the  costs  on  the 
mittimus. 

Upon  these  facts  the  case  was  reserved  for  the  advice  of 
this  court. 

Sheffield  and  Waller^  for  the  plaintiffs. 

1.  The  defendant  was  under  a  legal  obligation  to  pay  the 
fine  and  costs  to  the  treasurer  of  the  town  of  Stonington,  and 
this  obligation  was  a  sufficient  consideration  for  his  promise 
to  do  so.  Cook  V.  Bradley^  7  Conn.,  67  ;  1  Parsons  on  Con- 
tracts, 369.  The  officer  released  the  defendant,  as  appears 
by  his  return  on  the  mittimus.  This  was  also  a  sufficient 
consideration  for  his  promise  to  pay  the  fine  and  costs.  Sugarn 
V.  Brinkworthj  4  Campb.,  46. 

2.  The  officer  who  received  the  note  was  acting  as  the 
agent  of  the  town,  although  without  authority  at  the  time  of 
action ;  yet  the  town  ratified  his  action,  and  this  ratification 
was  equivalent  to  a  prior  authority.  1  Swift  Dig.,  328 ;  1 
Parsons  on  Cont.,  44. 

8.  There  is  nothing  against  public  policy  in  this  transac- 
tion. Notes  taken  by  officers  in  payment  of  fines  and  costs, 
sometimes  payable  to  the  party  to  whom  the  fines  and  costs 
belong,  and  sometimes  payable  to  themselves,  have  always 
been  held  to  be  good  and  valid  notes.  PUkingUm  v.  Qrem, 
2  Bos.  &  P.,  151 ;  Sugars  v.  Brinkworthy  4  Campb.,  46.  When 
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a  prisoner  promises  to  pay  costs  voluntarily,  and  no  improper 
use  of  legal  authority  is  exercised  in  obtaining  the  promise, 
such  promise  is  balding  upon  him.  Beeley  v.  Wingfieldy  11 
East,  46. 

Converse  and  Brandegee^  for  the  defendant. 

1.  The  note  was  without  consideration,  and  consequently 
void.  Gen.  Statutes,  291,  sees.  262,  263 ;  id.,  292,  sec.  268; 
id.,  645,  sec.  86  ;  id.,  695,  sees.  17, 19 ;  1  Swift  Dig.,  191, 
207  ;  Smith  on  Contracts,  173;  1*  Wheaton's  Selwyn,  53  ; 
Gamett  v.  Kirkman,  83  Miss.,  889  ;  Martin  v.  Black's  JExr.^ 
20  Ala.,  309. 

2.  The  contract  is  opposed  to  sound  principles  of  public 
policy,  and  is  therefore  void.  8  Saunders  PI.  &  Ev.,  200  ; 
1  Story  Eq.  Jur.,  §296 ;  1  Parsons  on  Cont.,  866  ;  Ch-ay  v. 
Rook,  4  N.  York,  449 ;  BeU  v.  Leggett,  7  id.,  176  ;  Mosdey 
V.  Moselei/,  15  id.,  834 ;  ^arion  v.  Port  Jackson  Plank  Road 

Co. J 17  Barb.,  897 ;  ChurchiUr.  Perkins,  5  Mass.,  541 ;  Denny 
V.  Lincoln,  id.,  885 ;  Ayer  v.  JOtUcMns,  4  id.,  870 ;  Dixon  v. 

Olmstead,  9  Verm.,  816  ;  Hooker  v.  Vandewater,  4  Denio,  849 ; 

Weiherdl  v.  Jones,  8  Barn.  &  Adol.,  225 ;  Pitcher  v.  Bailey, 
8  East,  171. 

8.  As  to  what  may  be  considered  a  contravention  of  pub- 
lic policy.  Story  on  Cont.,  §  546 ;  2  Saunders  PL  &  Ev.,  203 ; 
1  Swift  Dig.,  217  ;  2  Kent  Com.,  466 ;  Nichols  v.  MudgeU, 
82  Verm.,  546 ;  Meacham  v.  Dow,  id.,  721 ;  Sharp  v.  Wright, 
85  Barb.,  286;  Harris  y.  Roof's  Exrs.,  10  id.,  489;  Gen. 
Statutes,  p.  292,  sec.  265.  And  the  following  cases,  where 
the  question  raised  in  this  case  was  considered  and  decided 
upon  a  note  given  under  precisely  similar  circumstances, 
which  was  declared  void  as  contravening  public  policy.  Kings^ 
bury  V.  Ullis,  4  Cush.,  578 ;  BiBs  v.  Comstock,  12  Met.,  468. 

4.  If  the  contract  was  void  on  either  of  the  grounds 
claimed  above,  no  subsequent  promise  by  the  defendant  or 
ratification  of  the  oflBcer's  doings  by  the  town  could  validate  it. 

Foster,  J.    The  note  on  which  this  action  is  brought  was 
given  in  payment  of  a  fine  and  costs  imposed  on  the  defend- 
VoL.  xxxni. — 56 
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ant,  Powers,  by  a  justice  court,  for  a  violation  of  sundry  pro- 
visions of  the  act  relating  to  spirituous  liquors.  The  facts 
are  detailed  by  the  judge  who  tried  the  cause  below,  and 
reserved  the  question  as  to  what  judgment  should  be  rendered 
for  the  advice  of  this  court. 

Payment  of  this  note  is  resisted  mainly  on  two  grounds. 
1.  That  it  was  without  consideration  ;  and  2.  That  such  a 
contract  is  contrary  to  the  principles  of  sound  policy,  and 
therefore  void. 

It  cannot,  we  think,  be  truly  said  that  there  was  no  consid- 
eration for  this  note.  The  imposition  on  tlie  defendant, 
Powers,  by  a  court  of  competent  jurisdiction,  of  a  fine  and 
costs  for  a  violation  of  law,  created  a  legal  obligation  to  pay, 
and  a  legal  obligation  to  do  a  thing  furnishes  a  sufficient  con- 
sideration for  a  promise  to  do  it.  Besides,  Powers  was  in 
the  custody  of  the  officer  and  was  about  to  be  committed  to 
jail ;  on  giving  this  note  he  was  discharged ;  it  procured  him 
his  release.  Any  benefit  to  the  party  promising  is .  a  good 
consideration ;  what  benefit  is  greater  than  liberty  to  one  who 
is  deprived  of  it  ? 

If  there  is  any  infirmity  in  the  plaintiflf's  case,  sufficient  to 
defeat  a  recovery,  it  is  because  the  contract  is  void  as  contrary 
to  the  principles  of  sound  policy.  This  point  has  been  pressed 
upon  us  by  the  defendant's  counsel  with  great  ingenuity  and 
ability,  and  many  authorities  have  been  cited  to  sustain  their 
position. 

The  cases  most  analagous  to  the  case  at  bar,  which  are 
cited  on  the  part  of  the  defendant,  and  on  which  most  reli- 
ance seems  to  be  placed,  are  the  cases  of  KingAury  v.  ElUs^ 
4  Cush.,  678,  and  BiU9  v.  Comstocky  12  Met.,  468.  Notes 
were  given  in  these  cases  for  the  payment  of  fine  and  costs, 
and  the  cmirt  held  them  void  as  contrary  to  sound  policy. 
Each  of  these  cases  is  distinguishable  from  the  case  before  us 
in  several  material  particulars. 

The  fine  and  costs  in  this  case  belonged  to  this  plaintiff^ 
the  town  of  Stonington.  Gen.  Statutes,  page  291,  sec.  262, 
and  page  297,  sec.  295.  Had  the  defendant  been  committed 
to  jail  for  the  non-payment  of  this  fine  and  cost,  he  migbt, 
mider  certain  circumstances,  have  been  released  by  the  State 
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Attorney,  he  taking  his  note  therefor  with  security  for  the 
payment,  if  such  security  could  be  obtained.  Gen.  Statutes, 
page  292;  sec.  268.  The  officer  appears  to  have  acted  in 
entire  good  faith,  and  took  this  note,  with  a  surety  whose 
responsibility  is  not  questioned ;  and  the  town  approved  and 
ratified  the  act. 

It  is  conceded  that  the  officer  would  have  been  bound  to 
discharge  his  prisoner  had  he  tendered  payment  of  the  fine 
and  costs.  Now,  instead  of  offering  bank  notes  or  legal  ten- 
der notes,  he  ofiered  this  note,  payable  presently.  We  think 
it  would  be  going  too  far  to  hold  this  note,  under  all  these 
circumstances,  void,  as  being  a  contract  contrary  to  sound 
policy.  We  think  sound  policy  requires  us  to  sustain  it  as  a 
valid  note.  The  rule  that  an  executive  officer  should  make 
service,  accordhig  to  its  tenor,  of  a  lawful  precept  put  in  his 
hands,  is,  no  doubt,  a  salutary  one.  We  are  not  disposed  to 
relax  it.  Every  officer  who  varies  from  his  precept  acts  at 
his  peril.  In  this  case  we  think  the  precept  was  substantially 
executed,  and  many  cases  might  be  cited  to  show  that  this 
was  a  good  and  valid  note.  Beeley  v.  Wingfield,  11  East,  46 ; 
Sugar 9  v,  Brinhxoorth,  4  Campb.,  46 ;  Pilldngton  v.  Oreeny  2 
Bos.  &  Pul.,  161 ;  Kirk  v.  Strickwoody  4  Bani.  &  Adol.,  421; 
S.  (7.,  1  Nev.  &  Man.,  275. 

In  PiVcington  v.  Greeny  which  was  an  action  on  a  note 
given  ^under  circumstances  almost  identical  with  those  detailed 
in  this  case,  the  same  defence  was  interposed ;  the  plaintiflf 
obtained  a  verdict  and  it  was  allowed  to  stand.  Lord  Eldon 
said — "  The  note,  having  been  accepted  by  those  who  were 
interested  in  it,  has  a  sufficient  consideration  to  support  it.'* 
In  Sugars  v.  Brinkworthy  very  similar  in  its  character  to  the 
case  on  trial,  the  plaintiff  recovered.  Lord  EUenborough 
said — ^^  I  will  look  to  such  a  transaction  with  extreme  jeal- 
ousy, but  the  party  to  whom  indulgence  has  been  laudably 
extended  is  not  to  evade  his  engagements  by  attempting  to 
criminate  his  benefactor." 

The  Superior  Court  is  advised  to  render  judgment  for  the 
plaintiff. 

In  this  opinion  the  other  judges  concurred- 
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National  Bank  op  North  America  m.  The  Norwich  Savings 

SoaETT  AND  OTHERS. 

A  fltTings  bank  held  a  first  mortgage  on  certain  real  estate  in  Connecticnt  for 
$12,000 ;  the  petitioners,  a  bank  located  in  the  state  of  Massachusetts,  a  seeond 
mortgage  for  $25,000 ;  the  value  of  the  property  was  $75,000.  The  savings 
bank  brought  a  bill  for  a  foreclosure  against  the  present  petitioners  and  the 

'  mortgagor,  the  only  service  made  upon  the  present  petitioners  being  by  notice 
sent  by  mail  by  order  of  the  court.  This  notice  was  never  received,  and  tbey 
had  no  actual  notice  of  the  suit  until  after  a  decree  had  been  passed  and  the 
time  limited  for  redemption  had  expired.  Held  that  upon  these  facts  alone 
they  were  clearly  entitled  to  a  decree  opening  the  foreclosure  and  limiting  a 
further  time  for  redemption. 

It  further  appeared  that  one  V,  one  of  the  managers  of  a  manu&ctnring  com- 
pany which  was  the  mortgagor,  and  who  was  individually  a  guarantor  of  the 
mortgage  debt  due  the  savings  bank,  had  shortly  before  the  expiration  of  the 
time  for  redemption  entered  into  a  written  agreement  with  the  savings  bank, 
that  if  the  present  petitioners  did  not  redeem,  the  premises  should  be  conveyed 
to  lam  on  his  payment  of  the  debt  due  the  savings  bank,  and  on  the  expi- 
ration of  the  time  limited  without  redemption  he  had  paid  the  savings  bank 
$500  toward  the  debt,  which  was  to  be  forfeited  if  he  did  not  pay  the  entire 

'  debt  within  a  time  agreed.  Held  that,  supposing  Kto  have  acted  in  good 
faith,  he  took  only  the  rights  of  the  savings  bank,  and  that  he  could  sufier  no 
injury  inasmuch  as  be  could  recover  back  the  $500  as  money  paid  under  a 
mistake  and  upon  a  consideration  that  hud  failed. 

It  further  appeared  that  F'had  assigned  to  S  his  contract  with  the  savings  bank 
and  that  6'  had  loaned  him  $15,000  thereon ;  that  a  certificate  of  the  foredos- 

.  ure  had  been  filed  with  the  town  clerk  by  the  savings  bank  and  had  been  re- 
corded according  to  law,  and  that  the  town  clerk  had  made  a  certificate  that 
the  record  title  was  complete  in  the  savings  bank,  which  was  delivered  by  V 
to  St  and  that  upon  the  faith  of  this  certificate  S  had  taken  the  assignment 
of  Vs  contract  and  paid  him  the  money.  It  did  not  appear  that  F  was  insolv- 
ent. Held  that  iS  had  acquired  only  the  rights  of  V  and  of  the  savings  bank, 
and  had  no  equity  that  could  prevail  over  that  of  the  petitioners. 

Bill  in  equity  for  the  opening  of  a  decree  and  for  an  in- 
junction ;  brought  to  the  Superior  Court  in  New  London 
County.  The  respondents  were  the  Norwich  Savings  Society, 
Thomas  J.  Vail,  Charles  Storrs,  and  Augustus  Storrs.  The 
following  facts  were  found  by  the  court : 

On  the  28th  day  of  June,  1860,  the  Ourtisville  Manufac- 
turing Company,  a  corporation  located  at  Glastonbury  in  this 
state,  mortgaged  certain  real  estate  situated  in  Glastonbury, 
then  owned  by  the  corporation  in  fee  simple,  to  the  Norwich 
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Savings  Society,  to  secure  a  note  of  $12,000.  On  the  26th 
of  September,  1863,  the  Curtisville  Manufacturing  Company 
conveyed  the  mortgaged  premises  to  the  Connecticut  Arms 
Jc  Manufacturing  Company,  a  corporation  located  at  Glaston- 
bury, subject  to  the  mortgage.  On  the  80th  of  September, 
1868,  the  last  named  corporation  made  a  second  mortgage 
of  the  premises  to  Joseph  A.  Yeazie,  of  Boston,  in  the  state 
of  Massachusetts,  to  secure  a  bond  of  the  corporation  for 
$35,000,  conditioned  on  the  payment  to  Veazie  of  $25,000 
and  interest;  which  bond  and  mortgage  were  afterwards 
assigned  for  a  full  consideration  to,  and  have  ever  since  been 
held  by,  the  National  Bank  of  North  America,  the  petitioners 
in  the  presen^case,  a  banking  corporation  located  at  Boston, 
in  the  state  of  Massachusetts. 

On  the  26th  day  of  January,  1869,  the  Bank  of  North 
America  brought  a  petition  to  foreclose  the  second  mortgage 
against  the  Connecticut  Arms  A;  Manufacturing  Company, 
Joseph  A.  Veazie  and  others,  returnable  to  the  Superior 
Court  for  Hartford  County,  and  at  the  March  term,  1869,  a 
decree  of  foreclosure  was  passed,  which  afterwards  became 
absolute  against  all  the  respondents  by  their  failure  to  redeem. 

On  the  11th  day  of  March,  1869,  the  Norwich  Savings  So- 
ciety brought  its  petition  to  foreclose  its  mortgage  to  the 
March  term  of  the  Superior  Court  for  New  London  County, 
against  the  Connecticut  Arms  &  Manufacturing  Company, 
the  Bank  of  North  America,  and  other  parties  interested,  and 
procured  an  order  of  notice,  signed  by  the  clerk  of  the  Supe- 
rior Court  for  the  county  of  Hartford,  ordering  that  notice  of 
the  pendency  of  the  petition  be  given  to  the  Bank  of  North 
America,  among  others,  by  depositing  in  the  post  office,  in 
the  city  of  Hartford,  a  true  and  attested  copy  of  the  petition 
and  order  post  paid,  and  directed  to  ^^  The  National  Bank  of 
North  America,  Boston,  Mass."  The  copy  was  so  deposited, 
by  a  deputy  sheriff  of  the  county  of  Hartford,  within  the  time 
lihiited  by  the  order,  to  wit,  on  the  18th  day  of  March,  1869, 
but  was  never  received  by  the  petitioners  or  any  of  the  offi- 
cers or  agents  of  the  bank,  nor  did  the  petitioners  have  any 
knowledge  of  the  proceeding  to  foreclose  the  mortgage  until 
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after  the  time  limited  in  the  decree  for  ibe  redemption  of  the 
mortgage  had  expired. 

Before  the  bringing  of  the  petition  by  the  Savings  Society, 
the  counsel  of  the  bank  requested  the  counsel  of  the  Savings 
Society,  who  had  the  matter  in  charge,  not  to  take  any  meas- 
ures to  foreclose  the  mortgage  without  giving  him  notice,  in 
order  that  the  mortgage  debt  might  be  paid  without  a  fore- 
closure, and  the  counsel  for  the  Savings  Society  undertook  so 
to  do. 

The  interest  on  the  first  mortgage  debt  had  then  been  in 
arrears  and  unpaid  from  the  first  day  of  June,  1867,  and  the 
Savings  Society  was  anxious  to  have  the  same  paid,  which 
the  Bank  of  North  America  and  itd  counsel  well  knew,  but'the 
bank  was  desirous  of  disposing  of  its  interest  in  the  property 
to  some  other  party,  and  thus  avoid  any  further  expense  upon 
the  property.  The  debt  not  being  paid,  and  the  interest  still 
remaining  unpaid,  the  Savings  Society  directed  its  counsel  to 
wait  no  longer,  but  to  bring  suit,  and  though  its  counsel  and 
the  counsel  of  the  petitioners  had  conversation  on  the  subject 
of  bringing  the  suit,  no  notice  was  given  the  counsel  of  the 
petitioners  of  the  actual  bringing,  or  of  the  pendency  of  the 
suit,  and  the  counsel  of  the  petitioners  were  ignorant  of  the 
same. 

At  the  return  day  of  the  petition  the  same  was  duly  re- 
turned to  and  entered  in  the  docket  of  the  court,  but  none 
of  the  respondents  therein  appeared,  except  one  Henry  Ham- 
mond, an  attaching  creditor,  and  on  the  11th  day  of  May, 
1869,  and  at  the  March  term  of  the  court,  all  the  rest  of  the 
respondents  were  defaulted,  and  a  decree  was  passed  finding 
the  amount  due  to  the  Norwich  Savings  Society  to  be  $13- 
002.33  principal  and  interest,  and  costs  taxed  at  $49.15,  and 
limiting  a  time  for  redemption  by  the  several  parties  respond- 
ent, which  time  expired  on  the  23d  day  of  August,  1869. 
None  of  the  respondents  in  the  suit  having  paid  the  sums 
fixed  by  the  decree  within  the  time  limited,  tlie  Norwich 
Savings  Society  on  the  25th  of  August,  1869,  caused  to  be 
recorded  on  the  Glastonbury  town  records  a  certificate  of  the 
foreclosure,  in  conformity  to  law. 
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Thomas  J.  Vail,  one  of  the  present  respondents,  on  the 
16th  day  of  August,  1869,  entered  into  a  written  agreement 
with  the  Norwich  Savings  Society,  which,  after  referring  to 
the  decree  of  foreclosm*e  and  the  limitation  of  the  4th  Mon- 
day of  August,  1869,  as  the  time  for  redemption,  proceeded 
as  follows : — 

"  Now,  therefore,  in  consideration  of  the  premises,  and  of 
one  dollar  to  them  in  hand  paid  by  the  said  Yail,  and  of  the 
covenants  of  said  Yail  hereinafter  contained,  the  said  Nor* 
wich  Savings  Society  hereby  agrees  with  said  Vail,  that,  in 
case  payment  of  the  sum  found  due  by  said  decree  shall  not 
have  been  made,  with  interest,  by  any  of  the  parties  thereto, 
who  have  at  the  time  of  payment  the  right  of  redeeming  said 
mortgaged  premises,  on  or  before  the  said  fourth  Monday  of 
August,  1869,  and  the  title  to  said  mortgaged  premises  has 
then  become  absolute  in  said  Society,  upon  the  payment  by 
said  Vail,  at  the  office  of  said  .Society  in  Norwich,  on  or  be^ 
fore  the  23d  day  of  December,  1869,  of  $13,951.48,  and  inter- 
est  thereon  from  May  11th,  1869,  said  Society  will  then,  but 
not  otlierwise,  convey  to  said  Vail,  or  to  his  order,  by  quit- 
claim deed,  said  mortgage  note,  and  all  their  right  and 
interest  in  said  mortgaged  premises  acquired  by  virtue  of  said 
mortgage  and  said  decree.  But  it  is  furtllermore  agreed  as 
part  of  this  contract,  that  said  Vail  shall  have  the  right  to 
pay  said  sum  and  interest  to  said  Society  at  any  time  prior  to 
said  28d  day  of  December,  (in  case  the  said  decree  has  not 
been  complied  with  by  any  of  the  parties  thereto  on  or  before 
the  fourth  Monday  of  August,  1869,)  but  if  the  same  shall 
not  be  paid  in  full,  with  the  interest  thereon,  on  or  before 
said  23d  day  of  December,  18&9,  by  tlie  said  Vail,  then  this 
contract  shall  become  void,  and  the  said  Society  shall  be  im- 
der  no  obligation,  in  law  or  in  equity,  to  convey  their  interest 
in  said  premises  to  said  Vail  at  any  time.  And  it  is  further 
provided  that  if,  on  or  before  the  fourth  Monday  of  August, 
1869,  either  of  the  parties  to  said  decree  who  by  its  terms 
have  the  right  to  redeem  said  mortgaged  premises,  shall  offer 
to  pay  to  said  Society  the  sum  found  due  by  said  decree  and 
interest^  said  Society  may  receive  the  same,  and  upon  said 
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payment  of  said  sum  and  interest,  this  contract  shall  become 
void,  and  neither  party  shall  have  any  claim  in  law  or  in 
equity  against  the  other.  But  if  such  payment  shall  not  be 
made  as  aforesaid,  then  the  said  Yail  in  consideration  of  the 
premises  covenants  and  agrees  to  and  with  the  said  Norwich 
Savings  Society,  that  he  will,  on  or  before  the  23d  day  of 
December,  1869,  pay  or  cause  to  be  paid  to  them  said  sum 
of  $13,951.48,  and  interest  thereon  from  May  11th,  1869,  and 
will  also,  at  his  sole  expense,  until  such  payment  shall  be 
made,  take  proper  care  of  said  mortgaged  premises  after  the 
28d  day  of  August,  1869,  provided  said  decree  of  foreclosure 
shall  fully  take  effect ;  jcfid  for  that  purpose,  at  his  own  sole 
expense,  will  employ  and  keep  two  good  and  competent  watch- 
men upon  the  premises,  one  to  serve  by  day  and  the  other  by 
night,  until  the  payment  of  the  sum  and  interest  aforesaid ; 
and  also  at  his  own  expense  will  cause  the  factory  building 
on  said  premises  to  be  insured  in  good  companies  in  the  name 
of  said  Norwich  Savings  Society,  to  an  amount  not  less  than 
$5,000,  till  such  payments  shall  be  made,  and  deliver  said  pot 
icies  to  said  Society ;  and  will  further,  as  pledge  and  security 
for  fulfilling  his  covenants  aforesaid,  put  into  the  hands  of 
Franklin  Nichols,  of  said  Norwich,  the  sum  of  $500,  which 
sum  if  said  Yail  Aiall  fulfill  all  his  covenants  aforesaid,  shall 
go  to  and  be  a  portion  of  the  said  sum  of  $18,951.48  and 
interest  thereon  as  aforesaid,  to  be  paid  by  said  Vail  for  said 
premises ;  but  in  case  of  his  failure  to  make  said  payment 
within  the  time  aforesaid  for  such  payment,  and  failure  to 
fulfil  bis  covenants  and  agreements  herein  contained,  then 
said  sum  of  $500  shall  be  by  him  forfeited  to  said  Norwich 
Savings  Society,  and  by  them  be  received  and  held  to  their 
own  use  as  damages  for  such  failure  of  performance." 

Vail  paid  the  $500  provided  for  in  the  contract,  in  accord- 
ance with  its  terms.  He  had  been  connected  with  the  Cur^ 
tisville  Manufacturing  Company  prior  to  1860,  and  with  the 
Connecticut  Arms  &  Manufacturing  Company  from  its  organ- 
ization in  1863,  and  during  the  year  1869  was  vice  president 
of  the  latter  company,  and  was  individuidly  a  guarantor  upon 
the  note  to  the  Norwich  Savings  Society  given  by  the  former 


Digitized  by  VjOOQ IC 


OCTOBER  TERM,  1870.  449 

Bank  of  North  America  v,  Norwich  Sayings  Society. 

company  in  1860,  and  which  was  secured  by  the  mortgage. 
He  was  acquainted  with  the  claim  of  the  Bank  of  North  Amer- 
ica  against  the  property,  and  knew  that  the  value  of  the 
property  exceeded  the  amount  of  the  claim  of  the  bank  and 
the  amount  due  the  Norwich  Savings  Society,  and  in  con- 
versation with  the  president  of  the  bank  about  the  31st  day 
of  July,  1869,  the  president  remarked  to  him  that  he  supposed 
the  money  due  the  Society  would  have  to  be  paid  soon,  to 
which  he  assented. 

Vail,  on  the  22d  day  of  December,  1869,  made  a  written 
agreement  with  the  respondents  Charles  Storrs  and  Augustus 
Storrs,  of  the  city  of  New  York,  partners  under  the  name  of 
Storrs  Brothers,  the  material  part  of  which  is  as  follows : 

"  Tliat  said  Vail,  in  consideration  of  $15,000  to  him  paid 
by  said  Storrs  Brothers  has  sold,  assigned  and  transferred, 
and  hereby  does  sell,  assign  and  transfer  unto  said  Storrs 
Brothers,  a  certain  contract  bearing  date  August  16th,  1869, 
made  between  the  Noi*wich  Savings  Society  and  said  Vail, 
and  all  the  rights  and  interest  of  said  Vail  in,  to  and  under 
said  contract.  And  said  Storrs  Brothers  in  consideration  of 
the  premises,  do  hereby  covenant  and  agree  to  and  with  said 
Vail  that,  upon  being  paid  by  him  at  his  option,  at  any  time 
within  the  six  months  succeeding  the  23d  day  of  December) 
1869,  the  sum  of  $15,000  with  interest  from  the  date  hereof, 
and  whatever  sum  or  sums  of  money  shall  have  been  paid  to 
the  said  Norwich  Savings  Society  by  said  Storrs  Brothers  in 
pursuance  of  said  contract ;  and  also  whatever  sum  or  sums 
of  money  they  shall  in  the  meantime  advance  for  expenses, 
and  other  charges  relating  to  the  protection  and  care  of  the 
property  and  rights  hereby  conveyed  to  them,  together  with 
interest  thereon  from  the  time  of  such  payment  or  payments, 
Bidd  Storrs  Brothers  will  duly  convey  and  transfer  to  said 
Vail  all  the  rights,  title  and  interest  that  may  or  shall  then 
be  secured  or  acquired  to  or  by  them  from  the  said  Norwich 
Savings  Society  under  said  contract,  and  all  their  right,  title 
and  interest  in  said  contract,  and  in  the  property  therein 
mentioned.  And  in  the  meantime,  and  until  such  payment 
shall  be  made  by  said  Vail,  he  shall  have  the  possession  and 
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use  of  said  premises  and  shall  take  care  thereof,  as  required 
by  said  contract  with  said  Norwich  Savings  Society,  at  his 
own  sole  expense,  and  he  shall  during  the  same  time  pay  all 
expenses  and  taxes  which  shall  accrue  upon  or  on  account 
of  the  property." 

Storrs  Brothers  thei'eupon  paid  to  Vail  the  sum  of  f  15,000 
in  cash.  Some  time  in  the  mt>nth  of  October  previous  Vail 
had  applied  to  them  for  a  loan  upon  the  property,  submitting 
to  them  a  correct  abstract  of  his  title  to  the  same,  certified 
by  the  town  clerk  from  the  records  of  Glastonbury,  and  his 
contract  with  the  Norwich  Savings  Society,  and  they,  upon 
examining  the  same,  agreed  to  loan  him  the  sum  of  fifteen 
thousand  dollars  upon  the  security  of  the  property  at  any 
time  when  he  should  call  for  it.  Storrs  Brothers  wore,  and 
still  are,  commission  merchants  in  the  city  of  New  York,  and 
have  for  many  years  sold  goods  for  Vail  and  for  the  foi'mer 
owners  of  the  premises,  and  were  willing  to  make  the  loan, 
hoping  thereby  to  enable  Vail  to  get  the  works  again  in  mo- 
tion. On  the  22d  of  December,  1869,  Vail  applied  to  them 
for  the  money,  and  as  the  Norwich  Savings  Society  had  not 
conveyed  to  Iiim  the  premises,  proposed  to  make  to  Storrs 
Brothers  the  transfer  of  the  contract  as  stated  in  the  agree- 
ment. The  immediate  object  of  Vail  at  that  time  in  obtain- 
ing the  money  was  to  enable  him  to  comply  with  his  agreement 
with  the  Norwich  Savings  Society,  and  make  payment  to  it 
on  the  following  day  of  the  amount  called  for  by  his  contract 
with  it.  At  the  time  Vail  originally  applied  to  them  for  the 
loan,  and  Storrs  Brothers  agreed  to  make  it.  Vail  had  no 
knowledge  that  the  Bank  of  North  America  had  not  received 
a  copy  of  tlie  petition  of  the  Norwich  Savings  Society  or  that 
they  claimed  that  they  had  not  received  any  notice  of  the 
petition  or  foreclosure,  but,  on  the  contrary,  from  his  interviews 
with  the  president  of  the  bank,  on  the  81st  of  July,  1869,  he 
supposed  and  believed  that  the  bank  was  fully  aware  of  the 
proceedings,  and  that  the  bank  relied  upon  one  Gteorge  B. 
Rogers,  who  had  agreed  to  buy  its  interest,  (but  had  since 
failed  to  do  so,)  to  protect  and  redeem  the  mortgage. 

Storrs  Brothers,  on  the  22d  of  December,  1869,  when  they 
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advanced  the  $15,000  to  Vail,  did  not  know  of  the  pendency 
of  the  present  petition  or  that  an  injunction  had  been  obtained 
thereon,  but  supposed  that  the  title  of  the  Norwich  Savings 
Society  and  of  Vail  was  perfect  and  free  from  incumbrance, 
as  appeared  to  be  the  fact  by  the  record.  Vail  had  knowledge 
of  the  bringing  of  the  petition,  and  of  the  fact  that  the  in- 
junction had  been  obtained,  soon  after  the  same  were  brought 
and  obtmned,  but  did  not  communicate  his  knowledge  on  die 
subject  to  Storrs  Brothers  at  the  time,  nor  afterwai'ds  when 
he  obtained  the  money  of  them  upon  the  loan 

On  the  23d  day  of  December,  1869,  Vail  tendered  to  the 
Norwich  Savings  Society,  at  its  banking  house  in  Norwich, 
the  sum  due  under  the  terms  of  his  agreement,  with  a  written 
request  and  order  that  the  conveyance  of  the  property  be  made 
to  Storrs  Brothers ;  but  the  society  declined  to  make  the  con- 
veyance, and  gave  as  a  reason  therefor  that  they  had  beea 
enjoined  from  making  any  conveyance  of  the  premises. 

On  the  24th  of  October,  1869,  one  of  the  directors  of  the 
Bank  of  North  America  heard  that  the  mortgage  of  the 
Norwich  Savings  Society  had  been  foreclosed,  and  on  the  27th 
of  October  directions  were  given  to  the  counsel  of  the  bank 
at  Hartford  to  "  endeavor  to  get  a  quit-claim  deed  if  possible, 
but  if  not  to  take  the  proper  steps  to  get  a  new  hearing ;" 
and  the  present  petition,  dated  the  27th  day  of  October, 
1869,  was  brought.  When  the  petition  was  brought  Vail 
and  Storrs  Brothers  were  not  made  parties  thereto,  and  at 
the  November  term  of  the  court,  to  which  the  petition  was 
returnable,  the  Norwich  Savings  Society  filed  a  plea  setting 
up  the  facts  with  regard  to  them,  and  by  order  of  the  court 
they  were  made  parties  respondent. 

Vail  has  performed  all  things  on  his  part  to  be  performed 
by  his  agreement  to  entitle  him  to  a  conveyance  from  the 
Norwich  Savings  Society,  and  the  latter  would  have  conveyed, 
and  would  now  convey,  their  interest  in  the  property  to  Storrs 
Brothers,  except  as  restrained  by  the  injunction. 

None  of  the  oflScers  of  the  Norwich  Savings  Society,  nor 
its  attorney,  had  any  knowledge  or  suspicion  that  the  Bank 
of  North  America  had  not  received  the  notice  of  the  pendency 
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of  the  petition,  at  the  time  the  agreement  between  the  Soci- 
ety and  Yail  was  made,  neither  had  Yail  knowledge  of  the 
same,  but  both  parties  acted  upon  the  supposition  that  ftiU  ' 
and  legal  notice  had  been  received  by  the  bank.  The  first 
knowledge  that  either  had  of  the  clsam  of  the  bank  that  it 
had  not  received  the  notice  was  by  the  bringing  of  the  present 
petition. 

The  real  estate  in  question  is  of  greater  value  than  the 
amount  of  the  two  mortgage  claims  held  by  the  Norwich 
Savings  Society  and  the  petitioners,  and  the  sum  advanced 
thereon  by  Storrs  Brothers,  to  wit,  of  the  value  of  $75,000 
and  upwards. 

Vaa,  on  the  24th  of  August,  1869,  employed  a  new  man  to 
hold  possession  and  take  care  of  the  property  for  him.  He 
also  obtained  further  insurance  on  the  buildings  on  the  prem- 
ises to  the  amount  of  $10,000  for  the  benefit  of  the  Norwich 
Savings  Society,  and  as  premiums  for  insurance,  payment  for 
watchmen  required  by  the  insurers,  repairs  and  other  ex- 
penses of  a  similar  character,  he  has  expended  between  $2,000 
and  $3,000.  He  has^  during  the  time  since  August  24th, 
1869,  occupied  a  portion  of  the  premises  as  a  place  for  stor- 
age and  for  manufacturing  purposes.  A  reasonable  rent  for 
that  portion  occupied  for  manufacturing  purposes  would  be 
$100  per  month.  During  a  portion  of  the  time  the  premises 
were  occupied  by  others,  upon  whom  Vail  has  a  claim  for  stor- 
age to  the  amount  of  $1,200,  for  which  he  has  commenced  a 
suit,  and  attached  property  to  secure  the  same,  and  the  suit  is 
now  pending  and  being  defended*  The  Norwich  Savings  Soci- 
ety has  paid  taxes  on  the  property  since  the  23d  day  of  August, 
1869,  amounting  to  $710.89.  Its  claim,  including  the  taxes, 
with  interest,  amounted  on  the  1st  day  of  August,  1870,  to 
$16,926.54. 

The  Connecticut  Arms  Sc  ManufSaicturing  Company  is  in- 
solvent, and  the  petitioners  have  no  means  of  obtuning  pay- 
ment of  their  clsdm  except  the  mortgage. 

Upon  these  facts  the  case  was  reserved  by  the  Superior 
Court  for  the  advice  of  this  court. 

(7.  J?.  Perkins,  for  the  petitioners. 
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The  petitioners  arc  entitled  to  a  decree  opening  the  fore- 
closure suit  and  fixing  a  further  time  for  redemption. 

1.  This  right  is  very  clear  as  against  the  Savings  Bank. 
Rev.  Stat.,  tit.  1,  sec.  200 ;  id.,  tit.  18,  sec.  9 ;  CarringUm  v.  Hul- 
abird^  17  Conn.,  530 ;  Bridgeport  Savings  Bank  v.  Mdredge, 
28  id.,  556 ;  Day  v.  Welles,  81  id.,  344 ;  Seymour  v.  Mller, 
32  id.,  402 ;  Bostwick  v.  StileB,  36  id.,  195 ;  Seymour  v.  DaviSj 
id.,  264. 

2.  It  is  claimed  however  that  the  respondent  Vail  has 
certain  rights  which  make  it  unjust  as  against  him  that 
the  foreclosure  should  be  opened.  This  claim  is  founded 
upon  the  agreement  made  between  Vail  and  the  Savings  Bank, 
that  if  the  present  petitioners  did  not  redeem  the  Savings 
Bank  would  convey  the  property  to  him  upon  certain  terms 
agreed.  But  under  this  agreement  Vail  takes  only  the  rights 
of  the  Savings  Bank  whatever  they  might  be,  and  if  those 
rights  were  subject  to  the  equitable  right  of  the  petitioners 
to  have  the  foreclosure  opened  and  to  redeem,  then  Vail's 
rights  are  subject  to  the  same  equity.  Besides,  the  contract 
is  merely  executory,  and  all  that  is  needed  is  to  prevent  its 
performance,  which  will  do  no  wrong  to  Vail,  for  he  can 
clearly  recover  back  the  $500  paid  by  him  to  the  Savings 
Bank,  it  having  been  paid  under  a  mistake  of  fact  and  upon 
a  consideration  that  has  failed.  Again,  Vail  was  to  have  the 
right  to  take  the  property  only  in  case*  the  present  petitioners 
did  not  redeem.  They  are  now  seeking  to  redeem,  and  if 
the  court  shall  find  that  they  have  an  equitable  right  to  do  so 
then  the  contract  would  fail  by  its  own  terms.  Again,  Vail 
is  only  an  as8ignee\pencfen/e  lite,  and  if  an  actual  conveyance 
had  been  made  it  would  not  have  been  good  against  the  peti- 
tioners. Norton  v.  Birge,  35  Conn.,  250 ;  Story  Eq.  PI., 
§156;  1  Story  Eq.  Jur.,  §406;  2  id.,  §908.  Besides  all 
this  Vail  is  clearly  chargeable  with  knowledge  of  the  facts 
and  with  an  intention  and  attempt  to  take  a  fraudulent  ad- 
vantage of  the  petitioners.  Tliis  consideration  alone  is 
sufficient  to  destroy  all  equitable  claim  in  his  favor. 

3.  But  it  is  insisted  tliat  if  Vail  has  no  equitable  right 
against  the  relief  sought  by  the  petitioners,  yet  Storrs  Broth- 
ers, the  other  respondents,  have  such  an  equitable  right.  But 
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Storrs  Brothers  are  only  assignees  of  the  contract  of  the 
Savings  Bank  with  Vail  and  have  therefore  no  better  rights 
than  Vail.  No  matter  how  many  times  the  contract  is  as- 
signed, no  one  interested  can  get  any  other  right  than  the 
Savings  Bank  had  or  acquire  any  new  equity  against  ns. 
The  $15,000  paid  by  Storrs  Brothers  to  Vail  upon  the  assign- 
ment of  tlie  contract  c^mnot  affect  as.  It"  can  make  no  diffec. 
ence  to  us  whether  it  was  $1,000  or  $50,000.  But  the  $16,000 
was  in  fact  the  money  which  Vail  was  to  pay  to  the  Savings 
Bank  upon  redemption,  and  it  was  paid  by  Storrs  Brothers  to 
Vail  as  their  agent  for  that  purpose.  Being  now  in  Vail's 
hands  it  is  in  law  in  their  own  hands,  and  is  to  be  regarded 
as  if  it  had  never  been  advanced  at  all.  It  is  not  alleged  in 
their  answer,  nor  found  as  a  fact  by  the  court,  that  Vail  is 
insolvent.  They  ai-e  therefore  not  only  entitled  to  a  repay- 
ment of  the  money  by  him,  but  can  in  fact  recover  it,  so  that 
their  payment  of  the  $15,000  is  to  be  laid  out  of  tlie  case. 
Thus  they  would  be  subjected  to  no  injury,  even  if  they  stood 
upon  independent  ground  and  had  an  independent  equity  to 
be  considered.  But  they  in  fact  stand  only  in  the  shoes  of 
Vail,  and  every  consideration  that  is  applicable  to  him  is  ap- 
plicable to  them.  The  fact  of  Vail's  concealment  of  facts 
from  them  can  not  affect  us.  Whatever  may  have  been  his 
fraud  toward  them,  their  equity  against  our  right  to  redeem 
is  not  made  any  stronger  by  it. 

Hovey  and  Haheyj  for  the  respondents. 
First.     Upon  the  facts  found  the  prayer  of  the  petition 
ought  not  to  be  granted. 

1.  The  Norwich  Savings  Society  has  obtained  a  decree  of 
foreclosure  before  a  coui't  of  competent  jurisdiction,  upon  reg- 
ular and  legal  process,  in  conformity  to  the  laws  of  this  state, 
where  the  mortgaged  premises  are  situated.  Notice  of  the 
pendency  of  the  suit  was  given  to  the  Bank  of  North  America, 
in  pursuance  of  the  provisions  of  the  statute  which  provides 
for  the  service  of  petitions  in  equity  upon  non-residents. 
Gen.  Statutes,  tit.  11,  sec.  127. 

2.  By  the  decree  the  title  of  the  Norwich  Savings  Society 
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to  the  mortgaged  premises  became  absolute.  The  title  to 
immovable  property  is  governed  by  the  lex  rei  sitce.  Story 
Confl.  of  Laws,  (6th  ed.,)  §§  535,  592,  592a,  698,  and  cases 
cited. 

8.     The  Norwich  Savings  Society  having  obtained  an  ab- 
solute title  by  virtue  of  tlie  decree  and  failure  of  all  parties 
to  redeem,  could  sell  and  convey  the  property,  and  a  bond  fide 
purchaser  from  it  without  notice  of  any  equity  in  any  of  the 
parties  to  have  the  decree  opened,  could  not  be  disturbed  in 
his  title.     2  White  &  Tud.  Lead.  Cas.  in  Eq.,  49,  52,  61,  69, 
82,  85 ;    Weiss  v.  Ailing^  34  Conn.,  64 ;    Youst  v.  Martin^  8 
Serg.  &  R.,  423 ;  Bellas  v.  M'CaHy,  10  Watts,  13  ;  1  Story 
Eq.  Jur.,  §§  64<j,  108,  409,  434.     It  is  found  that  both  the 
Society  and  Vail  supposed  that  the  Bank  of  North  America 
had  received  the  notice  which  was  ordered,  and  that  it  would 
redeem  if  it  desired  to ;  and  that  Vail  from  his  interview 
with  the  president  of  the  bank  on  the  31st  of  July,  1869,  be- 
lieved that  the  bank  was  fully  aware  of  tlie  foreclosure  pro- 
ceedings, and  relied  upon  one  Rogers,  with  whom  it  had  made 
a  contract  to  sell  its  interest  in  the  property,  to  protect  and 
redeem  the  mortgage.     The  agi'eement  of  August  16th,  1869, 
between  the  Society  and  Vail,  was  therefore  entered  into  in 
entire  good  faith.     Storrs  Brothers  have  acquired  an  interest 
in  the  property,  in  good  faith,  for  a  valuable  consideration 
paid,  without  notice  of  any  equity  outstanding  in  the  peti- 
tioners, and  relying  upon  the  record  title.     Tliey  could  have 
no  liigher  equity  if  the  Society  had  made  them  a  mortgage 
to  secure  a  loan^of  $15,000  on  the  property,  and  it  is  well 
settled  that  a  mortgagee  is  a  purchaser.     2  White  &  Tud. 
Lead.  Cas.  in  Eq.,  82,  85.     And  they  are  not  affected  by  the 
notice  which  Vail  possessed  at  the  time  they  actually  advanced 
the  money.    Ncitlier  is  their  title  affected  by  the  pendency 
of  this  suit  at  the  time  against  the  Norwich  Savings  Society, 
The  person  from  whom  they  derive  their  interest  was  not 
then  a  party  to  it.     Norton  v.  Birge^  35  Conn.,  250.     A  lis 
pendens  cannot  operate  as  notice  to  parties  who  reside  beyond 
the  jurisdiction  of  the  court  in  which  the  suit  is  brought,  even 
vhen  the  property  in  question  lies  within  the  jurisdiction. 
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2  Wliite  &  Tud.  Lead.  Cas.  in  Eq.,  175  ;  Shdton  v.  JoAiwcm, 
4  Sneed,  672 ;  1  Story  Eq.  Jur.,  §  405 ;  Adams'  Eq.,  157. 

4.  The  Savings  Society  ought  to  be  permitted  to  execute 
a  conveyance  of  its  interest  in  the  property  according  to  its 
agreement.  It  is  found  that  Vail  has  fully  performed  the 
agreement  on  his  part,  and  that,  as  against  the  Savings  So- 
ciety, Storrs  Brothers  are  entitled  to  a  conveyance,  and  that 
the  Society  would  have  conveyed  and  would  now  convey  to 
them,  except  as  restrained  by  injunction.  Vail  had  made  a 
payment  on  the  purchase,  and  had  made  other  expenditures 
in  pursuance  of  the  agreement,  prior  to  any  notice  of  tlie 
claim  of  the  petitioners.  The  Society  is  not  in  fault,  and 
ought  not  to  be  subjected  to  the  chances  of  litigation  with 
Vail  or  Storrs  Brothers  in  regard  to  the  agreement. 

5.  If  the  prayer  of  the  petitioners  is  granted,  and  the 
decree  in  favor  of  the  Savings  Society  is  opened,  and  the  case 
brought  forward  on  the  docket  for  a  new  trial,  the  rights  of 
Vail  and  Storrs  Brothers  cannot  be  protected.  They  are  not 
parties  to  that  suit.  The  petitioners  must  bring  a  petition 
making  proper  parties,  where  the  rights  of  all  can  be  pro- 
tected. The  present  petition  contains  no  admission  of  tiie 
rights  or  incumbrances  of  Vail  or  Storrs  Brothers,  and  makes 
no  offer  to  redeem  them.  It  is  insisted,  therefore,  that  tiie 
petition  should  be  dismissed. 

Second.  If  the  court  should  be  of  opinion  that  the  peti- 
tioners are  entitled  to  redeem,  and  that  it  can  and  will  upon 
this  petition,  and  upon  the  answers  and  the  facts  found,  settle 
the  terms  upon  which  such  redemption  shall  be  made,  it  is 
insisted  that  such  redemption  should  only  be  allowed  upon 
the  condition  of  re-payment  to  Vail  and  Storrs  Brothers  of 
all  siuns  which  they  have  respectively  advanced  or  expended 
upon  the  property  in  consequence  of  the  agreement  before 
notice  of  the  claim  of  the  petitioners. 

1.  As  before  shown,  the  contract  between  the  Savings 
Society  and  Vail  was  entered  into  in  entire  good  faith,  and 
without  knowledge  or  suspicion  that  the  Bank  of  North  Amer- 
ica had  not  received  its  notice.  The  first  knowledge  they  had 
of  the  claim  was  by  this  petition.    Neither  of  the  parties 
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were  in  fault  in  respect  to  the  notice.  Both  were  equally 
innocent.  The  Savings  Society  had  done  all  that  the  law 
required  of  it.  The  laches  and  neglect  of  the  bank  to  redeem 
the  mortgage  or  pay  up  the  interest,  so  long  in  arrears,  has 
led  to  its  misfortune.  It  can  only  have  equity  by  doing  equity. 
Innocent  third  persons  must  not  suffer  by  its  neglect. 

2.  Storrs  Brothers  have  invested  $15,000  in  this  property. 
It  is  found  that  the  entire  transaction  was  in  good  faith.  They 
relied  upon  the  record  evidence  of  the  title,  which  was  cor- 
rectly submitted  to  them.  The  agreement  originally  was  for 
a  loan  on  the  property,  which  they  consented  to  make  as  an 
accommodation  to  Mr.  Vail,  hoping  that  he  would  thereby  be 
enabled  to  get  the  works  again  in  motion.  When  they  so 
agreed  Vail  had  no  suspicion  that  his  title  to  the  property 
was  not  perfect.  Finally,  when  they  paid  the  $15,000  they 
took  a  transfer  of  VaiFs  contract.with  the  Society,  and  became 
entitled  to  a  conveyance  in  fee,  subject  to  his  right  to  a  re- 
conveyance upon  the  payment  of  that  sum  and  interest  within 
six  months.  They  thus  became  purchasers  for  value.  It  is 
distinctly  found  that  they  had  no  knowledge  of  the  claim  of 
the  bank  or  of  the  pendency  of  this  petition  at  that  time, 
"  but  supposed  that  the  title  of  the  Savings  Society  and  Vail 
was  perfect  and  free  from  incumbrance,  as  appeared  of  record.'' 
Their  equity  is  strong,  and  superior  to  that  of  the  petitioners. 
The  knowledge  which  Vail  possessed  at  the  time  he  conveyed 
to  them  cannot  affect  their  equity.  2  White  &  Tud.  Lead. 
Cas.  in  Eq.,  83,  84,  85 ;  McSorley  v.  Larissa,  100  Mass.,  270. 

8.  Though  payment  in  full  is  necessary  to  constitute  a 
good  bar  by  plea,  yet  it  is  generally  held  that  payment  of  part 
of  the  purchase  money  before  notice,  although  not  sufficient 
to  invest  the  vendee  with  the  character  of  a  bond  fide  pur- 
chaser as  it  regards  the  estate  purchased,  gives  him  a  right 
to  invoke  the  aid  of  the  equitable  principle  that  he  who  would 
claim  equity  must  do  it,  and  require  reimbursement  from  the 
rightful  owner  as  the  condition  of  giving  way  to  his  title.  2 
White  &  Tud.  licad.  Oas.  in  Eq.,  102, 116,  117, 119.  In 
this  case  the  title  of  the  petitioners  in  the  premises  has  be- 
come barred  both  at  law  and  in  equity.     They  come  into  a 
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<50urt  of  equity  asking  relief.  It  is  at  least  optional  with  the 
court  to  grant  or  withhold  it,  even  if  the  rights  of  third  par- 
ties had  not  intervened.  Where  they  have  intervened,  as  in 
this  case,  those  rights  must  be  protected.  Those  who  would 
have  equity  must  do  equity. 

4.  The  petitioners  allege  that  the  Value  of  the  property 
is  greater  than,  the  whole  sum  due  the  Savings  Society,  and 
the  amount  of  their  own  incumbrimce,  and  it  is  found  that  its 
value  is  greater  than  these  amounts  and  the  amount  advanced 
by  Storrs  Brothers.  If  the  prayer  of  the  petition  is  granted 
the  petitioners  will  take  the  whole  for  their  incumbrance  and 
that  of  the  Savings  Society,  to  the  prejudice  of  Vail  and 
Storrs  Brothers,  who  will  lose  all,  while  the  petitioners  will 
get  more  than  their  debt. 

Seymour,  J.  This  is  a  bill  in  equity  to  open  the  foreclosure 
of  a  mortgage.  The  Norwich  Savings  Society  held  the  first 
mortgage  upon  a  manufacturing  establishment  in  Glastonbury. 
The  Bank  of  North  America,  the  present  petitioner,  held  a 
second  mortgage  and  had  foreclosed  the  mortgagors  and  all 
subsequent  parties.  Then  the  Savings  Society  obtained  the 
decree  of  foreclosure  against  the  Bank  of  North  America, 
which  decree  is  now  sought  to  be  opened.  In  the  petition  on 
which  thil3  last  mentioned  foreclosure  was  obtained  an  order 
of  notice  was  duly  made  and  duly  complied  with,  ordering 
notice  to  the  respondents  in  that  case  (the  petitioners  in  this) 
by  letter  through  the  post  office.  Tlie  letter  was  not  received, 
and  the  Bank  of  North  America  had  no  knowledge  of  the 
proceedings  against  them  or  of  the  decree  until  a  few  days 
after  the  time  limited  for  them  to  redeem  had  expired.  They 
thereupon  immediately  filed  the  present  petition  to  open  the 
foreclosure. 

Upon  these  facts  the  case  is  a  clear  one.  Tlie  £Eiiliu*e  of  the 
notice  to  reach  the  Bank  of  North  America  is  an  accident 
which  is  to  be  relieved  against  upon  the  familiar  principlea 
of  a  Qoxxrt  of  equity,  unless  there  are  special  reasons  against 
such  relief  being  granted.  The  respondents  claim  that  such 
special  reasons  exist  in  this  case.    Shortly  before  the  time 
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limited  in  the  decree  for  redemption  one  Tliomas  J.  Vail  en- 
tered into  a  contract  with  the  Savings  Society  to  purchase 
from  it  its  right,  title  and  interest  in  the  mortgaged  premises, 
provided  the  redemption  should  not  take  place.  No  redemp- 
tion being  made  Mr.  Vail  paid  $500  on  the  contract.  No 
further  execution  of  the  contract  occurred  before  the  bringing 
of  the  present  petition  and  the  granting  of  a  temporary  in- 
junction against  completing  the  agreement.  The  pending 
petition  was  brought  October  17th,  1869.  On  the  22d  of 
December,  1869,  Mr.  Vail  entered  into  an  agreement  with 
Storrs  Brothers  of  New  York,  transferring  to  tliem  all  his 
rights  under  the  contract  between  himself  and  the  Savings 
Society  as  security  for  $15,000  lent  to  him  by  Storrs  Brotheis 
on  the  faith  of  the  transfer  as  security,  Storrs  Brothers  were 
ignorant  of  the  pendency  of  the  petition  and  injunction,  and 
supposed  that  the  title  of  Vail  and  the  Savings  Society  was 
perfect.  Mr.  Vail  knew  of  the  petition  and  injunction  soon 
after  they  were  brought,  but  did  not  communicate  his  knowl- 
edge to  Storrs  Brothers,  and  he  had  procured  of  the  town 
clerk  of  Glastonbury  an  abstract  of  the  title  which  showed 
the  property  to  be  freed  by  the  foreclosure  from  its  incum- 
brances ;  which  abstract  was  examined  by  Storrs  Brothers 
before  they  made  their  advance  of  money  to  Mr.  Vail.  The 
debt  of  the  Savings  Society  is  about  $15,000 ;  the  value  of 
the  premises  about  $75,000.  Mr.  Vail  had  been  connected 
with  the  property  for  many  years  and  was.  acquainted  with 
the  claim  of  the  present  petitioners  upon  it,  and  he  knew 
that  the  value  of  the  property  exceeded  the  amount  of  both 
mortgages.  As  late  as  July  31st,  1869,  he  had  a  conversation 
with  the  president  of  the  Bank  of  North  America,  in  which 
the  president  remarked  that  he  supposed  the  money  due  the 
savings  bank  would  have  to  be  paid  soon ;  to  which  Mr.  Vail 
assented.  Upon  these  &LctB  we  think  it  clear  that  Mr.  VaQ 
is  in  no  better  condition  to  resist  the  opening  of  the  foreclos- 
ure than  the  savings  bank  is.  He  had  reason  to  know  that 
the  failure  to  redeem  was  an  accident,  and  he  lias  done  nothing 
in  execution  of  his  agreement  with  the  savings  bank  except 
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to  pay  $500,  which  he  can  recover  back  if  he  paid  it  in  good 
faith  and  under  an  innocent  mistake. 

But  in  behalf  of  Storrs  Brothers  it  is  strenuously  insisted 
tliat  they  have  advanced  $15,000  on  the  faith  of  a  title  appa- 
rently good,  and  vouched  by  the  town  clerk  to  be  a  good  title 
80  far  as  appeared  on  the  town  records.  Storrs  Brothers 
claim  that  the  legal  title  is  in  the  savings  bank,  and  that  by 
virtue  of  the  assignment  to  them  of  the  contract  between 
that  bank  and  Vail,  they  acting  in  good  faith  have  an  equita- 
ble title  equal  to,  and  indeed  superior  to,  the  equitable  rights 
of  the  Bank  of  North  America. 

We  are  called  on  then  to  examine  with  care  the  compara- 
tive equities  of  these  two  parties. 

The  Bank  of  North  America  had  a  valid  mortgage  on  the 
premises.  No  neglect  or  fault  of  any  kind  is  imputable  to 
them.  By  mere  accident  a  decree  of  foreclosure  has  been 
obtained  of  their  mortgage  without  notice.  Their  title  is 
prior  in  point  of  time  to  that  of  Storrs  Brothers. 

In  respect  to  Storrs  Brothers, — 1st.  Their  title  is  by,  un- 
der, and  through  Mr.  Vail,  and  we  have  already  seen  that  he 
has  no  equitable  rights  which  can  prevail  against  the  petition- 
ers. .  2d.  It  does  not  appear  that  Vail  is  insolvent.  Sd. 
Although  no  bad  faith  is  imputable  to  Storrs  Brothers,  yet 
the  contract  which  was  transferred  to  them  was  somewhat 
extraordinary  in  its  nature.  It  must  have  been  apparent  to 
them  that  the  property  foreclosed  greatly  exceeded  in  value 
the  amount  of  the  debt  of  the  savings  bank,  and  this  fact 
and  other  facts  in  the  case  would  naturally  suggest  to  every 
careful  man  the  idea  that  the  failure  of  the  Bank  of  North 
America  to  redeem  must  have  been  the  result  of  some  acci- 
dent or  mistake. 

We  are  then  of  the  opinion  that  the  equitable  rights  of  the 
Bank  of  North  America  are  prior  in  time  and  superior  in 
merit  to  those  of  Storrs  Brothers. 

The  original  claim  of  the  Bank  of  North  America  is  as 
mortgagee,  and  if  their  mortgage  debt  is  paid  ftey  ought  to 
be  satisfied ;  and  it  is  agreed  by  the  parties  that  Mr.  Vail 
and  Storrs  Brothers  may  take  the  premises  upon  the  payment 
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to  them  of  their  debt  and  upon  payment  also  to  the  Savings 
Society  according  to  the  contract  between  the  latter  and  Mr. 
Vail. 

The  Superior  Court  is  advised  to  make  its  decree  accord- 
ingly. 

The  court  has  been  consulted  by  the  parties  and  has  ad- 
vised informally  in  relation  to  several  minor  points  arising 
in  the  case  touching  the  account  for  rents  and  profits  by  Mr. 
Vail  while  in  possession,  but  the  questions  involved  are  not 
of  an  interest  sufficiently  general  to  be  reported. 

In  this  opinion  the  other  iudsces  concurred. 
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SUPREME  COURT. OF  ERRORS, 
FAIRFIELD  COUNTY. 

FEBRUARY  TERM,  1871. 

Pi-esent, 
Butler,  C.J.,  Park,  Carpenter,  Foster,*  akd  Seymour,  Js. 


Timothy  Manion  vs.  Matthew  Creigh. 

A  lane  upon  the  plaintiff's  land  was  open  to  the  highway,  and  was  nscd  bj  the 

^  defendant  in  common  with  the  plaintiff,  and  with  no  injuiy  to  the  plaintiff. 
Held  that  the  coart  would  hesitate  to  regard  the  use  of  the  defendant  as  ad- 
verse and  that  it  was  more  natural  to  refer  it  to  an  implied  permission. 

Where  however  the  court  below  found  that  the  defendant  had  used  the  way 
under  claim  of  right,  it  was  held  that  there  was  no  presun^tion  of  law  that 
the  use  was  permissive. 

Where  to  an  action  of  trespass  for  entering  upon  the  lane  and  removing  an  ob- 
struction which  the  plaintiff  had  placed  upon  it,  the  defendant  pleaded  the 
general  issue,  with  notice  of  proof  of  a  prescriptive  right  of  way  as  appurte- 
nant to  a  described  tract  of  land,  and  as  a  right  of  way  for  all  seasons  and  for 
all  purposes,  it  was  held  that  it  was  sufficient  to  prove  a  more  limited  right  of 
way  but  of  the  same  general  nature,  and  a  right  of  way  appurtenant  to  a  por- 
tion only  of  the  described  tract. 

The  strict  rules  of  variance  adopted  in  regard  to  special  pleas  are  not  applicable 
to  notices. 

The  evidence  however  would  not  have  been  inadmissible  under  a  special  plea, 
though  it  would  fail  to  sustain  it,  since  it  conduced  to  prove  the  laiger  right 
alleged. 

Trespass  for  entering  upon  the  plaintiff's  land  and  remov- 
ing a  fence ;  brought  to  the  Superior  Court  in  Fairfield 
County,  and  tried  on  the  general  issue,  with  notice  closed  to 

♦  Judge  FoSTEK  was  ab?ent  during  the  first  week  of  the  session.  The  cases  of 
the  second  week  begin  with  that  of  Perry  v.  The  Simpson  Water  Proof  Mcmf. 
Co.,  po6t. 
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the  court,  before  Loomts,  J.  The  defendant's  notice  set  up  a 
right  of  way  by  prescription  over  the  land  in  question,  at  all 
times  of  the  year  and  for  all  purposes  at  his  pleasure,  to  and 
from  a  tract  of  land  described  in  the  notice,  containing  about 
twenty-six  acres.  Judgment  was  rendered  for  the  defendant 
and  the  plaintiff  moved  for  a  new  trial.  Tlie  points  made  in 
the  motion  are  sufficiently  stated  in  the  K)pinion. 

Toddy  in  support  ot  the  motion,  cited  Washb.  on  Easements, 
Qh.  1,  sec.  4,  ^  9, 10,  23,  81,  44 ;  1  Greenl.  Ev.,  §§  58,  71 ; 

1  Swift  Dig.,  159 ;  KiUmm  v.  AdamSj  7  Met.,  88  ;  Parker  v. 
Framinghamj  8  id.,  260 ;  First  Parish  of  Gloucester  v.  Beachy 

2  Pick.,  60  ;  Thomas  v.  Marskfieldy  18  id.,  240 ;  Hall  v. 
McLeody  2  Mete,  (Ky.,)  98 ;  Cooper  v.  Barbery  3  Taunt.,  99. 

White  contra,  cited  8  Cruise  Dig.,  tit.  31,  ch.  1,  §  3 ;  2 
Bla.  Com.,  86  ;  Campbell  v.  WiUoriy  8  East,  294 ;  Barnes  v. 
Haynesy  18  Gray,  188 ;  Kent  v.  Waitey  10  Pick.,  138 ;  Allen 
V.  Ormonde  8  Ikwt,  4 ;  Washb.  on  Easements,  ch.  1,  sec.  4, 
§44. 

Seymour,  J.  The  action  is  trespass  qaare  ciausum.  The 
defendant  pleads  the  general  issue,  with  notice  of  justification, 
that  he  did  the  acts  complained,  of  in  virtue  of  having  a  pri- 
vate right  of  way  founded  on  prescription,  over  the  place 
where  Ac.  The  principal  question  in  the  case  relates  to  the 
way  thus  claimed. 

The  plaintift  many  years  ago  fenced  out  on  his  own  land 
a  short  lane  connecting  a  lot  of  his  own  with  the  highway. 
Prior  to  1884  the  lane  was  wholly  enclosed,  but  in  that  year 
the  fence  which  separated  it  from  the  highway  was  removed, 
and  since  1884  the  lane  has  remained  open,  and  during  the 
space  of  time  from  1884  to  about  the  time  of  bringing  this 
suit  the  defendant  and  those  under  whom  he  claims  have  used 
it  as  a  passway  from  the  highway  to  certain  premises  owned 
by  them.  The  plaintift  has  also  continued  to  use  the  lane, 
and  thus  the  plaintiflf  and  defendant  passed  to  their  respective 
lands^  from  the  highway  over  the  passway  in  dispute.  It  is 
further  found  that  the  use  of  the  plaintiff  in  no  manner  inter- 
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fered  with  pr  restricted  or  obstructed  the  defendant's  use,  and 
that  the  defendant's  use  was  never  under  any  express  permis- 
sion from  the  plaintiff. 

Upon  merely  these  fects  we  should  hesitate  to  regard  the 
use  of  the  defendant  as  adverse.  We  think  it  more  natural 
to  refer  it  to  an  implied  permission  from  the  plaintiff,  the 
lane  being  open  and  made  temporarily  a  part  of  the  highway, 
and  it  being  apparent  that  no  injury  was  done  to  the  plaintiff 
by  the  defendant's  use  in  common  with  himself  of  the  pass- 
way.  But,  in  addition  to  the  facts  above  stated,  the  court  has 
found  that  for  over  thirty  years  the  defendant  and  those  under 
whom  he  claimed  had  used  the  way  under  claim  of  right,  and 
upon  the  whole  case  judgment  was  rendered  for  the  defendant. 

The  plaintiff  files  a  motion  for  a  new  trial,  and  the  first 
question  arises  on  his  claim  that  upon  the  facts  no  right  could 
legally  be  acquired  by  user — 1st,  because  the  lane  was  open 
to  the  highway ;  and  2d,  because  the  plaintiff  used  the  lane 
in  common  with  the  defendant.  We  think  the  user  might 
be  adverse,  these  facts  notwithstanding.  The  facts  are  not 
conclusive  and  do  not  create  a  presumption  of  law  that  the 
user  was  permissive. 

We  think  tlierefore  that  the  ruling  ot  the  Superior  Court 
was  not  in  law  erroneous,  and  that  thus  far  there  is  no  suffi- 
cient ground  for  a  new  trial. 

The  plaintifi  also  asks  for  a  new  trial  because  he  says  that 
certain  evidence  offered  by  the  defen'dant,  and  objected  to  as 
being  variant  from  the  notice,  was  received  by  the  court.  The 
notice  sets  out  a  right  of  way  with  all  the  formalities  of  a 
special  plea,  as  appurtenant  to  the  entire  tract  of  the  defend- 
ant's land  of  twenty-six  acres,  and  as  being  a  right  for  all 
seasons  of  the  year  and  for  all  purposes.  The  court  does  not 
expressly  find  the  full  right  claimed  in  the  notice.  The  find- 
ing is  that  the  plaintiff,  on  or  about  the  1st  of  May,  1866, 
wrongfully  obstructed  the  way  by  erecting  fences  across  it, 
and  that  the  defendant,  having  occasion  to  pass  for  the  same 
purposes  for  which  he  had  been  accustomed  to  pass  during 
the  thirty  years  previous,  removed  the  fences,  doing  no  un- 
necessary damage  ;  and  thereupon  the  issue  is  found  for  the 
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defendant.  If  the  matters  stated  in  the  notice  had  been  set 
forth  in  a  special  plea  and  issue  had  been  taken  on  the  tinith 
of  the  plea,  this  finding  would  not  fully  answer  the  issue,  for 
consistently  with  the  finding  the  defendant's  right  of  way 
might  be  appurtenant  only  to  part  of  the  twenty-six  acres, 
and  might  be  only  a  summer  road  and  limited  to  agricultural 
purposes  only.  The  plaintiflF's  objection  was  to  the  admissi- 
Ijility  of  the  evidquce  as  variant  from  the  notice  because  it 
fell  short  of  proving  the  full  right  of  way  alleged  and  proved 
only  a  limited  right.  Tlie  evidence  objected  to  was  however 
clearly  admissible  as  conducing  to  prove  the  whole  right  al- 
leged. The  use  for  agricultural  purposes  under  a  general 
claim  of  right  tended  to  prove  a  right  for  all  purposes,  and  a 
like  use  in  summer  tended  to  prove  a  right  to  use  at  all  sea- 
sons of  the  year.  But  the  objection  of  the  plaintiff,  though 
in  form  to  the  admissibility  of  the  evidence,  is  in  substance 
something  more,  to  wit,  that  it  appears  from  the  finding  that 
the  right  to  a  full  and  unrestricted  way  for  all  purposes  and 
at  all  times  and  for  the  entire  twenty-six  acres  was  not  estab- 
lished, and  that  therefore  the  precise  right  claimed  in  the 
notice  is  not  established,  and  that  the  issue  therefore  ought 
to  have  been  for  the  plaintiff. 

Tlie  soundness  of  this  claim  depends  upon  the  construction 
to  be  given  to  the  statute  allowing  the  substitution  of  notice 
for  special  pleas.  We  think  it  is  clear  from  tlie  express 
words  of  the  statute  that  its  object  was  to  relieve  the  defend- 
ant from  technical  objections  like  that  here  made.  The  notice 
indeed  claims  a  greater  right  than  that  which  appears  to  have 
been  proved,  but  of  the  same  general  nature,  and  the  notice 
apprized  the  plaintiff  of  the  real  defence,  to  wit,  that  the  de- 
fendant had  such  a  right  of  way  a»  justified  him  in  removing 
the  obstructions  and  doing  the  acts  complained  of.  The  par- 
ties appear  to  have  been  fully  heard  on  the  real  issue  and  the 
plaintiff  was  not  taken  by  surprise  by  reason  of  the  notice 
being  broader  than  the  proof.  We  do  not  feel  at  liberty  to 
adopt  the  same  strict  rules  of  variance  in  case  of  informal 
notices  which  are  properly  adopted  in  regard  to  special  pleas, 
and  there  is  no  occasion  for  such  strictness. 

Vol.  xxxvii — 59 
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The  record  does  not  show  that  there  was  a  determination 
of  the  general  right  of  way  claimed  in  the  notice.  Tlie 
plaintiff  is  therefore  in  no  danger  of  being  injuriously  affected 
by  an  estoppel. 

In  the  case  of  Merrill  v.  Everitt^  (heard  at  the  present  cir- 
cuit in  New  Haven  County)  the  Chief  Justice  has  elaborately 
discussed  the  rules  which  govern  the  admission  of  evidence 
under  notices.  We  refer  to  that  case  for  a  fuller  exposition 
of  the  subject. 

A  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred. 


Ebenezeb  Jones  vb.  John  R.  Sherwood. 

The  act  of  1869  (ch.  64,  sec.  7,)  proTides  that  when  any  person  shall  snstain 
damage  from  sheep  being  kiUed  or  maimed  by  dogs,  he  shall,  within  twenty- 
four  hours  after  he  has  knowledge  of  the  same,  give  information  to  the  select- 
men or  one  of  them^and  then,  but  not  otherwise,  it  shall  be  the  duty  of  the 
selectmen  to  inquire  into  the  ownership  of  such  dog  and  commence  a  suit  for 
damages.  Where  the  selectmen  received  information  of  such  damage  from 
some  person  other  than  the  party  injured,  and  acted  upon  such  information  by 
notifying  the  owner  of  the  dog,  and  commencing  and  prosecuting*^ an  action 
against  him  under  the  statute,  without  objection  from  the  party  injured,  it  was 
held, — 1.  That  the  notice  was  sufficient  and  justified  the  action  of  the  select- 
men. 2.  That  the  owner  of  the  dog  could  not  object  to  the  insufficiency  or 
irregularity  of  the  notice. 

Action  on  the  statute  for  the  protection  of  sheep,  brought 
to  the  Superior  Court  in  Fairfield  County,  and  tried,  on  the 
general  issue  closed  to  the  court,  before  Pardee^  J.  Judg- 
ment for  the  plaintiff;  motion  for  a  new  trial  by  the  defend- 
ant.   The  case  is  fully  stated  in  the  opinion. 

Brewster^  in  support  of  the  motion. 

White  and  Taylor^  contra. 
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Carpenter,  J.  This  action  is  brought  on  the  statute  of 
1864,  chap.  64,  sec.  7,  to  recover  damages  sustained  by  one 
Lewis  C.  Hunt,  in  the  destruction '  of  his  sheep  by  the  de- 
fendant's dog.  The  declaration,  after  alleging  the  killing  of 
the  sheep,  and  their  value,  avers  that  "  information  of  said 
acts  of  said  dog  was  duly,  and  within  twenty-four  hours  after 
said  Hunt  had  knowledge  of  the  same,  given  to  the  selectmen 
of  said  town  of  Ridgefield,  and  said  selectmen  then  estimated 
the  amount  of  said  damage  &c." 

On  the  trial  the  plaintiff  proved  the  killing  of  the  sheep, 
and  the  appraisal  of  the  damages  by  two  men  at  Hunt's  re- 
quest. It  was  also  proved  that  the  selectmen,  the  day  after 
the  injury,  received  information  of  the  damage  from  some 
person  other  than  Hunt,  and  of  the  appraisal  of  damages, 
of  which  they  gave  notice  to  the  defendant  on  the  same  day, 
and  also  notified  him  that  a  suit  would  be  commenced  unless 
he  should  pay  the  amount  of  the  damage.  To  the  evidence 
on  which  the  foregoing  facts  were  found  the  defendant  objected, 
on  the  ground  that  so  much  thereof  as  related  to  the  time 
and  manner  of  the  notice  to  the  selectmen  did  not  prove  the 
averment  in  the  declaration,  and  that  it  laid  no  foundation 
for  a  recovery  under  the  statute  ;  and  claimed  as  matter  of 
law  upon  these  facts  that  the  defendant  could  not  be  held 
liable,  and  that  the  plaintiff  could  not  recover  upon  a  notice 
of  the  damage  as  herein  set  forth.  This  objection  was  over- 
ruled by  the  court.  Judgment  having  been  rendered  against 
the  defendant,  he  files  a  motion  for  a  new  trial. 

The  question  argued  before  us,  and  which  we  think  is 
fairly  embraced  in  the  motion,  seems  to  be  this, — Was  notice 
of  the  damage  communicate^  to  the  selectmen  in  the  manner 
required  by  the  statute  ? 

The  statute  reads  as  follows :  "  Whenever  any  person,  res- 
ident in  any  town  in  this  state,  shall  sustain  any  damage 
from  sheep  being  killed  or  worried  by  dogs,  he  shall  within 
twenty-four  hours  after  he  has  knowledge  of  the  same,  give 
information  to  the  selectmen,  or  one  of  them ;  and  then,  but 
not  otherwise,  it  shall  be  the  duty  Ac,  Ac."  * 

We  are  not  disposed  to  construe  this  statute  as  requiring 
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the  injured  party  to  give  notice  in  person ;  but  on  the  comtrary 
we  think  he  may  do  so  by  letter,  or  through  the  agency  of 
another.  If  done  by  an  agent,  the  agency  may  be  proved,  as 
in  other  cases,  by  proving  a  prior  request  or  a  subsequent 
ratification.  Now  there  is  nothing  in  the  facts  stated  incon- 
sistent with  the  supposition  that  whoever  communicated  with 
the  selectmen  did  so  as  the  agent  of  the  injured  party  and 
that  there  was  either  a  prior  request  or  a  subsequent  ratifica- 
tion. Indeed  the  circumstances  of  the  case  fuUy  justify  the 
inference  that  in  one  way  or  the  other  there  was  such  an 
agency.  The  action  of  the  selectmen  in  instituting  proceed- 
ings, a  subsequent  personal  communication  from  Hunt,  and 
his  acquiescence  for  so  long  a  time  in  the  action  of  the  select- 
men,  tend  strongly  to  prove  that  he  sought  his  redress  through 
the  agency  of  the  town.  It  is  certain  that  the  selectmen 
were  satisfied  with  the  notice,  and  we  jcannot  see  that  the 
defendant  has  any  occasion  to  complain.  The  notice  was  not 
required  for  his  benefit.  He  is  not  a  party  to  it,  and,  in  the 
case  at  bar,  is  not  in  a  situation  to  take  any  exception  to  its 
insufficiency  or  irregularity. 

We  think  therefore  that  the  evidence  was  properly  admit- 
ted, and  that  the  notice  proved  justified  the  action  of  the 
selectmen. 

We  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 


This  statute  is  included  in  the  revision  of  1866,  with  some  sl^ht  altermdons. 
Gen.  Statutes,  tit  7,  sec.  122. 
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Jesse  A.  Reed  vs.  Benjamin  Reynolds. 

Bj  an  indenture  of  lease  made  a  few  days  before  May  Ist,  the  plaintiff  let  and 
the  defendant  hired  a  dwelling  house  at  a  stipulated  rent  for  one  year  from 
tliat  date.  The  plaintiff's  wife  being  in  child-bed  and  not  in  a  condition  to  be 
moved,  it  was  agreed  at  the  time  the  lease  was  made  that  the  plaintiff  should 
remain  with  her  in  the  house  for  a  few  days  after  May  Ist,  the  plaintiff  stating 
the  time  as  probably  a  week  or  ten  days ;  the  house  to  be  occupied  by  both 
fomilies  during  that  time  under  certain  arrangements  for  their  mutual  accom- 
modation. On  May  1st  the  defendant  moved  in,  taking  possession  of  certain 
rooms  agreed  on,  but  the  plaintiff's  wife  not  recovering  so  soon  as  expected 
the  defendant  on  the  12th  of  May  asked  the  plaintiff  when  he  would  leave  the 
premises,  to  which  the  plaintiff  replied  that  he  should  not  go  out  until  his  wife 
got  well  enough  to  go  if  he  lost  a  year's  rent,  and  would  fix  no  time  for  leaving. 
The  defendant  thereupon  told  the  plaintiff  that  he  should  quit  the  premises, 
and  did  quit  them  the  same  day,  and  afterwards  on  the  same  day  the  plaintiff 
removed  his  family  and  effects.  In  a  suit  brought  by  the  plaintiff  for  the  rent 
it  was  held — 1  That  the  defendant  was  entitled  under  the  lease  to  the  full 
possession  of  the  entire  premises  leased.  2.  That  so  far  as  he  consented  to  a 
continued  occupation  of  a  part  of  the  premises  by  the  plaintiff,  he  could  not 
make  such  occupation  a  ground  of  defense.  3.  That  when  the  license  had 
expired  by  its  limitation  or  by  revocation  the  defendant  became  entitled  to  full 
possession  on  reasonable  demand.  4.  That  when  the  plaintiff,  upon  the  de- 
fendant's  asking  him  when  he  would  leave,  made  the  reply  which  he  did  and 
refused  to  fix  a  time  for  leaving,  the  defendant  had  a  right  to  regard  it  as  a 
refusal  to  deliver  to  him  the  premises,  and  was  justified  in  abandoning  the  lease 
and  quitting  the  premises. 

Covenant  for  rent  of  demised  premises,  with  a  count  in 
assumpsit  for  use  and  occupation.;  brought  to  the  court  of 
Common  Pleas  of  Fairfield  County,  and  tried  to  the  court, 
upon  the  general  issue  with  notice,  before  Brewster^  J. 

The  lease  was  an  indenture  under  seal  executed  by  the 
plaintiff  and  defendant,  dated  April  21st,  1870,  by  which  the 
plaintiff"  leased  to  the  defendant  a  dwelling  house  in  the  bor- 
ough of  Stamford  for  one  year  from  May  Ist,  1870,  for  the 
yearly  rent  of  $650  payable  in  quarterly  payments,  and  the 
defendant  agreed  to  hire  the  premises  and  pay  the  rent  above 
mentioned. 

At  the  time  of  the  execution  of  the  lease  and  before  its 
completion,  the  parties  had  a  conversation,  in  which  it  was 
agreed  that,  owing  to  the   confinement  at  the  time  of  the 
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plaintiff's  wife  in  child-bed,  the  plaintiff  and  his  family  should 
remain  in  a  portion  of  the  leased  premises  during  her  con- 
finement, which  it  was  then  supposed,  and  there  stated  by  the 
plaintiff,  would  probably  detain  them  until  a  week  or  ten  days 
after  the  first  of  May  ;  it  being  agreed  that,  so  long  as  the 
plaintiff  and  his  wife  remained  on  the  premises,  the  defend- 
ant was  to  hare  the  joint  use  of  the  basement  with  the  plain- 
tiff, and  the  sole  use  of  the  attic,  one  room  on  the  second 
floor  and  four  rooms  on  the  first  floor,  while  the  plaintiff"  was 
to  occupy  the  rest  of  the  house. 

On  the  first  of  May  the  defendant  inoved  with  his  family 
into  the  rooms  above  mentioned  and  took  possession  thereof 
and  of  the  garden  included  in  the  lease.  The  basement  was 
however  occupied  so  much  of  the  time  by  the  plaintiff  and 
his  family,  that  the  defendant  and  his  family  had  but  little 
benefit  from  it,  and  were  obliged  to  take  their. meals  either  at 
unseasonable  hours  or  in  a  wash-room  adjoining  the  basement, 
to  their  great  inconvenience.  The  outside  doors  of  the  dwell- 
ing house  were  used  in  common,  and  the  keys  thereof,  though 
demanded  by  the  defendant  of  the  plaintiff,  were  never  deliv- 
ered to  him.  During  the  joint  occupation  of  the  premises  by 
both  families,  the  defendant  for  want  of  sufiicient  room  was 
unable  to  arrange  his  furniture  conveniently  and  to  put  up 
his  beds,  and  for  want  of  sufficient  room  was  not  in  the  full 
or  ordinary  enjoyment  of  any  part  of  the  leased  premises 
except  the  attic  and  the  garden. 

On  the  12th  of  May  the  defendant  enquired  of  the  plaintiflT 
when  he  would  leave  the  premises,  and  the  plaintiff*  made  no 
other  reply  than  that  "  he  should  not  go  out  until  his  wife 
got  well  enough  to  go,  if  he  lost  a  year's  rent,"  and  would 
fix  no  time  for  his  departure.  The  defendant  thereupon  gave 
him  notice  that  he  should  quit  tlie  premises,  and  did  quit 
them  the  same  day,  and  the  plaintiff*  also  aftei-wards  on  the 
same  day  removed  his  family  and  effects  from  the  premises. 
It  was  not  safe  to  remove  the  plaintiff^'s  wife  before.  The 
partial  occupation  of  the  premises  for  the  twelve  days  by  the 
defendant  was  of  no  benefit  to  him^  but  on  the  whole  an  in- 
jury. 
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The  plaintiff  claimed  upon  these  facts  that  the  execution 
of  the  lease  and  tlie  entry  into  possession  by  the  defendant 
vested  the  l(?gal  tenancy  of  the  premises  in  him  for  the  term 
of  the  lease,  and  that  the  parol  agreement  for  the  plaintiff  to 
remain  in  part  possession,  was  a  mere  license,  and  he  had  a 
right  to  remain  until  his  wife  was  able  to  be  removed  with- 
out danger,  and  that  his  remaining  under  such  circumstances 
was  no  excuse  on  the  part  of  the  defendant  for  the  non-pay- 
ment of  the  rent,  and  that  his  acts  constituted  no  eviction 
of  the  defendant,  and  that  he  was  entitled  to  recover  the  rent 
claimed. 

The  defendant  claimed  that  evidence  of  the  parol  agreement 
was  not  admissible  to  vary  the  written  contract,  and  further 
claimed,  as  matter  of  law,  that  no  such  license  was  given  by 
him  as  would  warrant  the  occupation  of  the  premises  by  the 
plaintiff  after  the  first  day  of  May,  and  that  the  defendant 
was  fully  justified  in  leaving  the  premises  when  and  as  he 
did,  and  that,  having  never  possessed  the  premises  in  tlie 
quiet  enjoyment  thereof  under  the  terms  of  the  lease,"  or  re- 
ceived any  benefit  from  the  partial  occupation  thereof,  he  was 
not  liable  for  the  rent. 

The  court  held  the  law  to  be  as  claimed  by  the  defendant, 
and  rendered  judgment  in  his  favor.  The  plaintiff  moved 
for  a  new  trial. 

Curtis  and  Sot/tj  in  support  of  the  motion. 

1.  In  this  case  there  was  a  lease  in  writing  by  the  lessor, 
a  covenant  to  pay  rent  by  the  lessee,  and  a  lawful  possession 
of  a  large  portion  of  the  premises  by  the  lessee  under  the 
lease.  The  detendant  was  therefore  a  full  and  complete  ten- 
ant for  years.  Taylor's  Landlord  &  Tenant,  §  68.  He  was 
therefore  bound  to  pay  his  rent  unless  evicted  by  his  landlord. 
1  Swift  Dig.,  671 ;   Church  v.  Gilman,  15  Wend.,  656. 

2.  There  was  no  eviction  in  this  case.  An  eviction  is  the 
wrongful  taking  from  the  tenant,  or  disturbing  him  in  the 
possession  of,  a  part  of  the  demised  premises,  not  in  the  with- 
holding the  premises  or  a  portion  of  them  from  him.  Taylor's 
Landlord  &  Tenant,  §  388 ;  Etheridge  v.  Oshom^  12  Wend., 
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529.  The  keys  to  the  outside  doors  were  never  in  the  pos- 
session of  the  defendant.  Taylor's  Landlord  &  Tenant,  §§  646, 
647.  Nor  does  it  appear  that  the  joint  occuJ)ancy  of  the 
kitchen  by  the  defendant  was  in  any  degree  diminished  by 
the  plaintiff  after  such  occupancy  on  the  part  of  the  defend- 
ant commenced.  Nor  that  the  possession  of  the  remaining 
portion  of  the  premises  by  the  defendant  was  over  diminished 
at  any  time  after  his  occupancy  of  the  same.  Taylor's  Land- 
lord <fe  Tenant,  §  378,  note  1 ;  1  Washb,  R.  Prop.,  bk.  1,  ch. 
10,  sec.  6,  art.  8a. 

8.  Tlie  fact  that  the  defendant  was  not  put  into  the  full 
possession  and  enjoyment  of  the  premises  is  no  bar  to  the 
claim  for  rent  by  the  lessee.  Etheridge  v.  Oibom^  12  Wend., 
529 ;  Taylor's  Landlord  &  Tenant,  §  888,  and  note  6 ;  Wright 
V.  Lattin,  88  111.,  298. 

4.  The  parol  agreement  between  the  plaintiflF  and  defend- 
ant had  the  efiect  of,  and  was  of  the  same  nature  as,  a  parol 
license  regarding  real  estate,  and  the  defendant  thereby 
waived  his  right  to  the  immediate  full  possession  of  the  prem- 
ises under  the  lease.  Parsons  v.  Camp^  11  Conn.,  525; 
Allen  V.  JaquUh,  21  Wend.,  628 ;  1  Washb.  E.  Prop.,  bk,  1, 
ch.  16,  sec.  5,  art.  18. 

6.  Such  parol  agreement  was  revocable  by  the  defendant, 
but  the  plaintiff  had  a  reasonable  time  in  which  to  remove 
from  the  premises.  Parsons  v.  (7amp,  11  Conn.,  528,  529 ; 
1  Washb.  R.  Prop.,  bk.  1,  ch!  12,  sec.  2,  art.  12. 

6.  The  court  below  finds  that  it  was  not  safe  for  the  plain- 
tiff to  have  removed  sooner,  and  therefore  the  plaintiff  must 
be  considered  as  having  removed  firom  the  premises  within  a 
reasonable  time.  Parsons  v.  Can^?,  supra ;  MUls  v.  Skinner^ 
18  Conn.,  486,  448, 

I 

FessendeUj  contra. 

1.  The  action  is  covenant  broken  in  the  first  count,  for 
the  rent  for  one-quarter  of  the  term  for  which  the  premises 
were  demised ;  and  assumpsit  for  use  and  occupation  of  the 
demised  premises  for  the  same  quarter's  rent,  in  the  second 
count.    If  the  facts  found  (Constituted  an  eviction  from  the 
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demised  premises  the  plaintiff  cannot  recover  on  either  count 
of  his  declaration.  Leishman  v.  Whiter  1  Allen,  489 ;  C%rw- 
topher^  V.  Austin^  11  N.  York,  216.  If  by  the  act  of  the  land- 
lord the  quiet  enjoyment  of  the  premises  is  molested  the 
tenant  is  not  bound  to  pay  rent,  because  the  quiet  enjoyment 
is  an  implied  condition  on  wliich  the  tenant  is  bound  to  pay 
the  rent.  Taylor's  Landlord  &  Tenant,  §  378.  The  principle 
on  which  this  rule  depends  is  the  same  as  in  the  case  of  an 
eviction.  Whether  the  facts  found  do,  or  do  not,  constitute 
a  technical  eviction,  the  plaintiff  is  not  entitled  to  recover  if 
the  acts  of  the  landlord  constitute  an  eviction  in  effect,  ren- 
dering the  occupation  of  the  premises  useless.  1  Washb.  R, 
Prop.,  bk.  1,  ch.  10,  sec.  1,  art.  10 ;  Taylor^s  Landlord  & 
Tenant,  §§  378,  379,  380 ;  Cohen  v.  Dupont,  1  Sandf.,  260 ; 
lyyett  V.  Fendleiorij  8  Cowen,  727.-  Or  if  by  the  act  of  the 
plaintiff  the  defendant  has  been  deprived  of  the  quiet  enjoy- 
ment of  the  premises,  and  that  for  which  he  agreed  to  pay, 
the  plaintiff  has  no  claim  for  rent.  Edgerton  v.  Page^  20 
N.  York,  281,  283,  The  facts  show  that  the  defendant  occu- 
pied at  great  inconvenience,  without  possession  of  keys,  such 
rooms  as  the  plaintiff  allowed ;  that  no  limit  was  placed  to 
the  time  during  which  such  a  state  ot  things  was  to  continue, 
except  the  uncertain  chance  of  illness  ;  and  that  the  occupa- 
tion as  a  matter  of  fact  was  not  beneficial  but  injurious. 

2.  The  parol  agreement  entered  into  between  the  parties 
contemplated  the  occupation  of  the  premises  by  the  defend- 
ant, subject  to  a  limited  and  temporary  use  by  the  plaintiff. 
By  the  act  of  the  plaintiff  the  occupation  ot  the  pretnises  by 
the  defendant,  as  found  by  the  court,  was  an  injury  to  him 
and  of  no  benefit.  The  use  of  the  plaintiff  therefore  was  of 
an  entirely  different  character  from  that  contemplated,  and 
tortiously  prevented  the  defendant  from  enjoying  the  prom- 
ises demised.  The  plaintiff  failed  therefore  to  allow  the 
quiet  enjoyment  ot  the  premises,  denied  the  occupation 
thereof,  and  by  conduct  which  prevented  the  beneficial  enjoy- 
ment thereof  destroyed  his  claim  for  rent, 

Seymour,  J.    This  is  an  action  for  the  rent  of  demised 
Vol.  xxxvn. — 60 
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'premises,  and  it  is  defended  on  the  ground  that  the  plaintiflf 
deprived  the  defendant  of  the  enjoyment  of  the  premises 
leased,  in  such  manner  as  to  destroy  the  claim  for  rent.  The 
counsel  for  the  respective  parties  do  not  materially  differ  in 
regard  to  the  general  rules  of  law  that  should  govern  the 
case.  It  is  conceded  that  the  defendant  was  entitled  to  the 
full  possession  of  the  entire  property  leased  to  him,  and  that 
if  such  possession  was  wrongfully  withheld  from  him  by  the 
plaintiff  the  action  for  rent  cannot  be  maintained.  It  is  also 
conceded  that  so  far  as  the  defendant  consented  to  a  continued 
occupation  of  part  of  the  premises  by  the  plaintiff,  the  defend- 
ant cannot  make  such  occupation  a  ground  of  defence.  The 
question  in  the  case  arises  upon  the  conduct  of  the  parties 
subsequent  to  May  Ist,  the  day  of  the  commencement  of  the 
lease,  and  especially  upon  what  took  place  between  them  on 
the  12th  of  May. 

The  defendant  consented  that  the  plaintiff  might  remain  in 
the  house  a  short  time  after  the  commencement  of  the  term. 
A  week  or  ten  days  from  the  1st  of  May  was  all  the  defendant 
had  reason  to  think  the  plaintiff  would  want,  that  being  the 
space  of  time  named  by  the  plaintiff.  Two  days  after  the 
expiration  of  the  longest  period  named  the  defendant  en- 
quired of  the  plaintiff  when  he  would  leave,  and  the  plaintiff 
made  no  other  reply  than  that  he  should  not  go  out  until  his 
wife  got  well  enough  to  go,  if  he  lost  a  year's  rent,  and  refused 
to  fix  any  time  for  his  departure.  The  defendant  thereupon 
gave  notice  that  he  should  quit,  and  did  so  the  same  day. 
Tliese  facts  were  unexplained,  except  that  aft»r  tlie  defendant 
had  quit  the  plaintiff  on  the  same  day  also  removed  his  family 
and  effects.  On  these  facts  the  Court  of  Common  Pleas  de- 
cided that  the  plaintiff  was  not  entitled  to  recover,  and  we 
can  see  no  error,  certainly  no  error  of  law,  in  this  decision. 
The  defendant  under  his  lease  was  entitled  to  full  possession 
on  the  1st  of  May,  and  continued  to  be  entitled  to  full  posses- 
sion on  reasonable  demand  after  the  license  had  by  its  limit- 
ation expired  or  on  reasonable  demand  upon  revocation  of 
the  license.  The  enquiry  made  by  the.  defendant  was  properly 
construed  by  the  plaintiff  as  in  the  nature  of  a  demand,  and 
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replied  to  as  such  by  a  refusal  then  to  go,  and  by  an  intima- 
tion that  he  might  not  go  at  all,  let  the  consequences  be  what 
they  might  to  the  rent.  The  defendant  had  done  nothing  to 
oblige  himself  to  accept  the  tenancy  of  a  part  only  of  the 
premises,  and  the  plaintiff  thus  withheld  from  the  defendant 
the  occupation  of  the  premises  leased.  The  rule  of  law  is 
clear  that  the  defendant  may  abandon  a  contract  which  the 
plaintiff  has  flatly  and  deliberately  on  his  part  refused  to 
perform. 

A  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred. 


Clara  Hewison,  Administratrix,  vs.  Crrr  op  New  Haven. 

A  city  which  has  assumed,  or  on  which  is  imposed,  a  public  governmental  duty, 
is  not  liable  for  the  non-performance  or  negligent  performance  of  such  duty. 

And  it  makes  no  difference  that  the  duty  is  imposed  by  a  special  charter  which 
the  city  has  accepted. 

The  distinction  is  between  a  public  governmental  duty  and  a  private  duty. 

In  the  case  of  Jones  v.  City  of  New  Haven,  34  Conn.,  1,  where  the  city  was  held 
liable  for  an  injury  caused  by  the  falling  of  a  decayed  limb  from  a  tree  in  a 
phblic  park,  under  a  charter  accepted  by  the  city  which  gave  it  the  exclusiTe 
contVol  of  the  public  parks,  the  duty  to  keep  them  in  safe  condition  for  the  pub- 
lic use  was  a  strictly  private  daty. 

A  nuisance  upon  a  highway  endangering  public  travel  is  a  public  nuisance,  and 
the  duty  to  remove  it,  whether  imposed  or  assumed,  is  a  public  governmental 
duty. 

The  distinction  between  the  two  classes  of  duties  is  broad  and  clear,  and  it  is  es- 
sential to  justice  that  it  should  be  preserved  and  regarded. 

Trespass  on  the  case,  for  an  injury  to  the  plaintiff's  intes- 
tate, resulting  in  his  death,  by  the  neglect  of  the  defendants 
to  remove  a  nuisance  in  the  public  highway ;  brought  to  the 
Superior  Court  in  Fairfield  County.  The  declaration  con- 
tained three  counts,  the  second  of  which  was  as  follows : 
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And  the  plaintiflf  as  such  administratrix  further  declares 
and  says,  that  the  defendants  are  a  body  corporate  duly  in- 
corported  by  the  laws  of  this  state,  and  had  been  duly  incor- 
porated and  had  legally  accepted  their  charter  of  incorpora- 
tion and  the  sundry  amendments  thereto  legally  enacted 
under  the  laws  of  this  state,  long  before  the  commission  of 
the  grievances  in  this  count  mentioned,  and  at  the  time  there- 
of;  that  in  and  by  said  charter  and  said  amendments  it  was 
and  is  provided  that  the  defendants  may  through  their  com- 
mon council  make  such  by-laws  as  they  may  see  iit  to  make 
in  relation  to  the  public  squares,  streets,  highways  and  walks 
in  said  city  ;  and  that  the  defendants  by  their  said  court  of 
common  council  and  their  board  of  road  commissioners 
should  have  sole  and  exclusive  authority  and  control  over  all 
streets  and  highways  and  all  parts  of  streets  and  highways 
existing  within  the  limits  of  said  city  ;  and  that  tlie  defend- 
ants, in  pursuance  and  exercise  of  the  said  power,  privilege 
and  francliise  so  conferred  upon  them,  at  the  time  of  and 
long  before  the  commission  of  the  grievances  in  this  count 
hereinafter  mentioned,  undertook  and  assumed  upon  them- 
selves the  sole  and  exclusive  authority  and  control  over  all 
said  streets  and  highways  within  the  limits  of  said  city,  and 
agreed  that  they  would  exercise  said  authority  and  control 
with  due  and  proper  care,  and  would  keep  said  streets  and 
highways  free  from  all  nuisances  that  might  obstruct,  hinder 
or  endanger  any  person  or  persons  lawfully  traveling  or  pass- 
ing thereon,  and  did,  in  fact,  enter  upoa  said  task  of  exercis- 
ing said  sole  and  exclusive  authority  and  control  over  all 
said  highways  and  streets,  and  did  pretend  to  keep  the  same 
free  from  all  nuisances  that  might  obstruct,  hinder .  or  en- 
danger any  person  or  persons  lawfully  traveling  or  passing 
thereon.  And  the  plaintiflF  avers  that  by  reason  of  the  facts 
in  this  count  hereinbefore  set  forth,  it  became  and  was  the 
duty  of  the  defendants  to  take  due  care  to  keep  all  said 
streets  and  highways  free  from  all  nuisances  that  might  ob- 
struct, hinder  or  endanger  any  person  or  persons  lawfully 
traveling  or  passing  in  and  over  said  highways  and  streets, 
and  especially  to  remove  any  object  or  thing  suspended  over 


Digitized  by  VjOOQIC 


FEBRUARY  TERM,  1871.  477 

Hewison  v,  Citj  of  New  Haven. 

any  of  said  highways  or  streets  which  might  endanger  any  per- 
son traveling  or  passing  thereon  lawfully,  and  to  keep  and  pi-e- 
serve  said  highways  or  streets  free  at  all  times  from  any  such 
object  or  thing.  Yet  the  plaintiff  says  that  the  defendants, 
their  said  duty  in  this  behalf  not  regarding,  so  grossly  and 
wrongfully  neglected  to  perform  the  same  that  afterwards,  to 
wit,  on  the  first  day  of  November,  1864,  a  certain  large 
piece  of  cloth  was  suspended  perpendicularly  in,  upon  and  over 
a  certain  street  and  highway  in  said  city,  known  as  Chapel 
street,  and  running  through  said  city,  at  a  place  in  said  street 
near  the  intersection  of  said  Chapel  street  with  Church  street, 
BO  called,  and  attached  to  buildings  on  each  side  of  said 
street,  by  persons  unknown  to  the  plaintiff,  with  certain  heavy 
iron  weights  fastened  to  said  last  mentioned  piece  of  cloth  in 
such  manner  and  so  insecurely  that  the  said  weights  were 
liable  to  fall,  or  by  force  of  the  wind  operating  on  said  piece 
of  cloth  to  be  projected  with  great  force  upon  and  against 
persons  traveling  or  passing  on  and  along  said  Chapel  street, 
which  said  last  mentioned  piece  of  cloth  and  said  weights 
last  aforesaid  constituted  then  and  there  a  nuisance  which 
endangered,  hindered  and  obstructed  any  person  or  persons 
lawfully  passing  or  traveling  on  said  Chapel  street,  and  Which 
nuisance  it  was  then  and  there  the  duty  of  the  defendants  to 
remove,  and  keep  said  Chapel  street  free  from,  by  reason  of 
the  facts  in  this  count  stated.  And  the  plaintiff  says  that  on 
the  day  and  year  last  aforesaid,  said  James  Hewison  was 
traveling  on  said  Chapel  street,  as  he  lawfully  might,  at  or 
near  that  portion  of  the  same  upon  and  over  which  said  last 
mentioned  piece  of  cloth  and  said  last  mentioned  weights 
were  suspended  as  aforesaid,  and  then  and  there  one  of  said 
last  mentioned  iron  weights  so  fastened  to  said  last  mentioned 
piece  of  cloth  as  aforesaid,  was  by  force  of  the  wind,  and  by 
reason  of  being  'so  insecurely  fastened  as.  aforesaid,  thrown 
and  projected  against  said  James  Hewlsou,  striking  him  on 
his  head  and  breaking  his  skull,  whereby  the  said  James  was 
subjected  to  great  pain  and  suffering,  and  in  consequence 
whereof  he  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  died ;  and  all  by  reason  of  the  gross  carelessness 
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and  negligence  of  the  defendants  in  not  removing  said  last 
mentioned  piece  of  cloth  and  weights  from  said  Chapel  street, 
or  in  some  way  securing  the  same  from  doing  mischief. 
Whereby,  and  by  reason  of  the  facts  and  allegations  herein- 
before in  fhis  count  contained,  and  by  force  of  the  statute  in 
such  case  made  and  provided,  the  defendants  became  liable 
to  pay  to  the  plaintiff  as  administratrix  as  aforesaid  the  damr 
ages  which  the  said  James  Hewison  sustained  as  last  afore- 
said, which  she  says  are  ten  thousand  dollars,  for  the  recovery 
of  which  damages  an  action  has  accrued  to  the  plaintiff  as 
administratrix  as  aforesaid,  the  defendants  never  having  paid 
the  same  nor  any  part  thereof,  though  often  requested  and 
demanded. 

The  first  count  averred  the  authority  of  the  city  under  its 
charter  to  make  by-laws  relative  to  the  public  streets,  that  it 
did  make  a  by-law  by  which  any  obstruction  upon  or  over  any 
street  by  which  travel  should  be  obstnicted  or  rendered  in- 
convenient should  be  a  nuisance,  and  that  the  city  thereby 
assumed  the  duty  of  removing  such  nuisances,  and  alleged  a 
negligent  omission  to  perform  the  duty,  from  which  neglect 
the  injury  to  the  plaintiff's  intestate  resulted.  The  third 
count  contained  no  additional  averment  of  special  importance. 

The  defendants  demurred  to  the  declaration,  and  the  ques- 
tions arising  on  the  demurrer  were  reserved  for  the  advice  of 
this  coiu*t. 

C.  R.  Ingenoll  and  DooUUle^  in  support  of  the  demurrer, 
cited  Eewison  v.  City  of  Neio  Havm^  34  Conn.,  186, 139 ; 
Eixon  V.  City  of  Lowell^  13  Gray,  69 ;  King$bury  v.  Inhabit- 
ants of  Dedhaniy  13  Allen,  186  ;  Cook  v.  City  of  Charlestofcny 
98  Mass.,  80  ;  Chidsey  v.  Town  of  CanUm^  17  Conn.,  475; 
Stonington  v.  StuteB^  31  id.,  213  ;  Brady  v.  City  of  Lowdlj  8 
Cush.,  123;  Aug.  &  Ames  on  Corp.,  §3l;  Beardsley  v. 
Smith,  16  Conn.,  368, 380 ;  JSast  Hartford  v.  Hartford  Bridge 
Co,j  10  How.,  511 ;  City  of  Detroit  v.  Blakeby,  9  Am.  Law 
Reg.,  N.  S.,  670 ;  Conrad  v.  Trustees  of  Mica,  16  N.  York, 
158  ;  Weet  v.  Trustees  of  Brochport,  id.,  161 ;  Mayor  ^c.  of 
New  York  v.  Furze,  3   Hill,  612 ;   Wilson  v.  Mayor   ^c.  of 
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Netv  Torkj  1  Denio,  695 ;  Mills  v.  Mayor  ^c.  of  Brooklyn^ 
82  N.  York,  489 ;  Bailey  v.  Mayor  ^c.  of  New  York,  3  Hill, 
538 ;  S.  C.y  2  Denio,  433 ;  Child  v.  City  of  Boston ,  4  Allen, 
52 ;  Jones  v.  City  of  New  Sdven^  34  Conn.,  1 ;  Fotole  v.  Com* 
mon  Council  of  Alexandrians  Peters,  409  ;  Levy  v.  Mayor  ^c. 
of  New  York,  1  Sandf.  S.  C,  465. 

Sanford  and  M.  W.  Seymour ,  contra. 

1.  All  the  facts  stated  in  the  declaration  are  admitted  to 
be  true,  as  well  as  suflSciently  alleged,  by  the  demurrer  in 
this  case,  which  is  peculiar  in  form.  In  Daniels  v.  Sayhrook,  34 
Conn.,  381,  the  court  say,  "  The  defendants  in  this  case  by  de- 
murring to  the  declaration  defaulted  as  to  the  facts  sufficiently 
alleged  to  constitute  a  cause  of  action,  and  thereby  admitted 
them.'*  The  first  question  then  is,  does  the  declaration  state 
a  legal  cause  of  action  in  either  count  ?  In  the  first  count 
the  averment  is  substantially,  after  stating  the  incorporation, 
*'  that  the  defendants  contracted  to  use  due  diligence  in  su- 
perintending the  streets,  highways  and  sidewalks,  and  to 
prevent  the  putting  up  of  any  nuisances  in,  over  or  upon  the 
same,  whereby  the  traveling  or  passing  thereon  should  be 
obstructed  or  rendered  inconvenient,  unsafe  and  dangerous 
and  to  remove  the  same  Ac.*'  This  is  a  legal  averment  of  a 
fact.  It  stands  admitted  that  the  defendants  did  so  contract. 
The  only  question  then  is,  was  the  contract  lawful  ?  It  pos- 
sesses all  the  elements  of  a  contract  provided  it  is  founded 
on  a  good  consideration.  In  Jones  v.  City  of  New  Haven,  34 
Conn.,  1,  and  the  cases  there  cited  to  support  the  opinion,  it 
is  expressly  decided  that  the  franchise  conferred  on  the  city 
is  a  good  consideration.  It  is  averred,  and  therefore  admitted, 
that  the  defendants  carelessly  neglected  to  perform  that  con- 
tract and  therefore  are  liable.  The  city  is  liable  as  an  indi- 
vidual would  be  under  the  same  circumstances.  Jones  v.  City 
of  New  Haven,  34  Conn.,  14,  and  the  authorities  there  cited. 
An  individual  is  liable  for  any  injury  resulting  from  anything 
overhanging  his  premises,  which  he  has  carelessly  permitted, 
or  neglected  to  remove,  and  which  has  injured  any  one  law- 
fully passing  thereunder.    In  the  second  count  it  is  stated 
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that  the  defendants  had  sole  and  exclusive  authority  and  con- 
trol over  all  streets  in  the  city,  and  agreed  that  tiiey  would 
exercise  the  same  with  due  care,  and  would  keep  the  same 
free  from  all  nuisances  that  might  obstruct  or  endanger  any 
persons  lawfully  ti*aveling  thereon,  and  that  it  was  tlieir  duty 
to  free  the  streets  from  all  such  nuisances.  Tlie  third  count 
is  based  on  the  duty  assumed  by  the  city  to  fi-ee  the  streets 
from  all  incumbrances  and  obstructions,  and  the  failure  of  tlie 
city  to  perform  that  duty.  It  differs  from  the  other  counts 
in  charging  the  city  in  respect  to  the  easement  of  travel  only. 
It  charges  the  city  as  liable  only  for  its  neglect  to  keep  the 
streets  free  from  all  obstructions  in  or  upon  the  highway, 
which  render  inconvenient  the  traveling  thereon. 

2.  But  aside  from  all  admissions  made  by  a  strict  inter- 
pretation of  the  rules  of  law  in  regard  to  demurrers,  let  us 
look  at  the  question  presented  by  the  chai-ter  of  the  city  and 
the  interpretation  that  has  been  put  upon  it  by  this  court. 
First  then,  it  is  settled  in  Jones  v.  City  of  New  Haven^  supra^ 
that  the  city  by  acceptance  of  its  charter  contracted  for  a 
good  consideration  to  perform  all  the  duties  thereby  imposed. 
The  defendants  are  empowered  to  make  such  by-laws  as  they 
see  fit,  without  any  restrictions,  in  regard  to  public  squares, 
streets  and  walks  within  the  city.  (City  Charter,  Ed.  of 
1866,  p.  46.)  And  also  in  relation  to  the  subject  of  nuisances. 
(City  Charter,  p.  12.)  In  pursuance  of  this  authority  they 
have  passed  a  certain  by-law  defining  what  shall  be  consid- 
ered a  nuisance  (City  Charter,  p.  103,)  in  respect  to  such 
streets  and  sidewalks,  and  providing  a  penalty  for  disobeying 
such  by-law.  The  city  is  bound  to  remove  a  nuisance  whether 
defined  by  a  by-law  or  not,  because  they  have  power  to  make 
a  by-law  regulating  it.  "Anything  which  obstructB,  hinders 
or  endangers  travel,  is  a  nuisance."  Carpenter,  J., in  Hewison 
V.  City  of  New  Eaven,  34  Conn.,  140 ;  Angell  on  Highways, 
§  225 ;  ffyde  v.  County  of  MiddleseXy  2'Gray,  264.  Hiis  in- 
cumbrance over  the  highway  was  a  nuisance,  because  it 
endangered  travel  and  was  within  the  terms  of  the  by-law. 
Again,  the  defendants  not  only  had  the  right  to  make  such 
by-laws,  but  they  had  the  exclusiwe  authority  and  control  over 
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all  BtreiBts,  highways  and  sidewalks.  By  their  charter  the 
defendants  were  invested  with  all  the  authority  and  control 
over  and  possession  of  such  streets,  which  otherwise  would 
belong  to  the  town  and  landholder  combined.  The  town  had 
no  authority,  control  or  possession,  except  so  far  as  it  might 
be  necessary  to  secure  the  easement  of  public  travel.  The 
landholder  had  every  other  right  consistent  with  that  ease- 
ment. He  might  depasture,  cultivate,  or  in  any  manner  use 
his  land,  so  long  as  he  did  not  interfere  with  that  easement. 
Imlay  v.  Union  Branch  R.  R.  Co.y  26  Conn.,  249 ;  Neal  v. 
Woodruff,  28  id.,  166 ;  Peck  v.  Smilh,  1  id.,  103.  The  owner 
of  land  embraced  within  the  limits  of  the  highway  wouldsun- 
doubtedly  be  liable  for  any  injury  resulting  to  any  party  law- 
fully thereon,  from  anything  suspended  by  him  carelessly  or 
negligently  over  the  highway,  irrespective  of  the  question 
whether  it  did  or  did  not  interfere  with  the  public  travel. 
Hoxise  V.  Metcalfe  27  Conn.,  681,  640 ;  Dimock  v.  Suffieldy  80 
id.,  129 ;  Shearm.  &  Redf.  oa  Negligence,  §  404 ;  Barber-  v. 
E%sex,  27  Verm.,  62 ;  Pamaby  v.  Lancaster  Canal  Co,,  11 
Adol.  A  El.,  228 ;  Conrad  v.  TruwUeB  of  ItUca,  16  N.  York, 
168. 

Sutler,  C.  J.  These  parties  have  been  once  before  us  in 
respect  to  the  same  transaction.  84  Conn.  B./140.  In  the 
former  case  the  attempt  was  made  to  maintain  an  action  for 
the  ii^ury,  grounded  on  a  breach  of  an  imposed  statutory 
duty  to  keep  the  highway  in  question  free  from  defects.  But 
we  were  satisfied  that  the  suspended  flag  and  weight  which 
produced  the  injury  did  not  constitute  a  defect  in  the  highway 
within  the  meaning  of  the  statute.  The  cause  of  action  for 
the  same  injury  alleged  here  is  a  breach  of  contract  duty, 
which,  it  is  alleged,  grew  out  of  the. acceptance  by  the  city 
of  a  charter  from  the  state,  by  force  of  which  it  agreed  to 
keep  the  highways  from  being  rendered  unsafe  by  nuisances^ 
and  that  the  suspension  of  the  flag  and  weight  over  the  way, 
from  which  the  injury  occurred,  constituted  a  nuisance. 

The  declaration  alleges  in  the  first  count,  as  the  foundation 
of  the  duty,  that  authority  was  given  the  city,  in  the  charter 
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and  amendments,  to  make  by-laws  relative  to  the  public 
squares,  streets,  highways  and  walks  of  the  city,  and  nuisances 
therein ;  that  they  did  make  a  by-law,  making  an  incumbrance 
or  obstruction  in,  over  or  upon  any  highway,  street  or  side- 
walk, whereby  traveling  should  be  obstructed  or  rendered  inr 
convenient^  a  nuisance,  and  thereby  assumed  the  duty  of  pre- 
venting and  removing  such  nuisances : 

And  in  the  second  count,  in  substance,  that  the  city  aa- 
sumed  exclusive  control  of  the  streets  under  the  provisions 
of  their  charter,  and  agreed  that  they  would  exercise  such 
control  with  proper  care,  and  keep  the  streets  fi'ee  from  nui- 
sances that  might  obstruct,  hinder  or  endanger  travelers 
thereon;  and 

In  the  third  count,  that  it  became,  on  the  facts  recited  in 
the  other  counts,  the  duty  of  the  city  to  have  and  exercise 
control  of  the  streets  and  prevent  the  existence  of  nuisances : 

Alleging  as  to  all,  a  negligent  omission  to  perform  the 
duty  assumed  or  agi-eed  to  be  performed. 

It  will  be  perceived  that  the  second  count  is  the  only  one 
which  charges  that  they  contracted  to  prevent  nuisances  in, 
on,  or  over  the  streets  4fec.,  which  would  endanger  travelers. 

It  is  very  doubtful  whether  that  count  alleges  a  contract  to 
prevent  such  a  nuisance  as  the  flag  and  weight  are  claimed 
to  be,  but  that  question  is  an  immaterial  one,  and  we  do  not 
care  to  discuss  it.  If  the  eflFect  of  the  charter  and  by-laws 
were  such  as  to  constitute  the  flag  and  weight  a  nuisance  to  a 
highway,  it  was  a  public  nuisance,  and  the  duty  to  remove  it, 
whether  imposed  or  assumed,  was  a  public,  governmental 
duty.  The  protection  of  the  citizen  fi'om  public  nuisances, 
whether  endangering  health  or  public  travel,  has  ever  been 
considered  in  the  law,  and  in  the  legislation  of  this  state, 
such  a  duty. 

Tliis  brings  us  to  the  real  question  in  the  case,  and  that  is, 
whether  the  law  is,  or  ought  to  be  so  in  this  state  that  the 
acceptance  of  a  special  charter  by  a  city  or  borough,  author- 
izing the  corporation  to  perform  a  strictly  governmental  duty, 
creates  a  contract  between  the  corporation  and  the  state  that 
it  shall  be  performed,  and  makes  the  city  or  borough  liable 
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for  an  omission  to  perform,  or  a  negligent  performance  of  it, 
constituting  an  exception  to  the  general  doctrine  that  for  the 
non-performance  or  negligent  performance  of  a  public,  gov- 
ernmental duty,  such  a  corporation  is  not  liable. 

This  action  is  evidently  brought  under  an  impression  de- 
rived from  the  case  oiJoties  v.  City  of  New  Haven^  (34  Conn., 
1,)  that  the  court  were  prepared  to  hold  the  affirmative  of 
the  question,  but  it  is  a  mistaken  impression.  If  that  case 
had  turned  on  the  question  presented  here  the  decision  would 
have  been  the  other  way.  It  in  fact  turned  on  a  very  dilBfer- 
ent  question,  and  stands  on  other  and  impregnable  ground. 

In  that  case  the  duty  which  the  city  had  contracted  with 
the  state  to  perform,  was  a  strictly  private  duty.  The  city 
asked  of  the  General  Assembly,  and  received,  power  to  con- 
trol the  trees  of  the  city,  standing  on  its  streets  and  squares, 
and  assumed  the  entire  and  exclusive  control  of  them.  Tlie 
owners  of  trees  standing  on  the  highway  are  liable  at  com- 
mon law  for  injuries  occurring  in  consequence  of  their  neg- 
lect to  trim  them  and  keep  them  safe,  and  the  city  assuming 
exclusive  control  and  forbidding  the  owners  to  cut,  and  there- 
fore to  trim  them,  assumed  the  duty  and  liability  which  would 
otherwise  have  rested  on  the  owners.  It  was  a  private  duty 
so  far  as  the  city  owned  the  trees,  and  equally  a  private  duty 
if  they  assumed  it  in  exclusion  of  the  owners.  And  being  a 
private  duty  and  unperformed  they  were  undoubtedly  liable 
for  the  injury  which  resulted  from  their  neglect.  In  respect 
to  the  law  applicable  to  the  case,  if  the  construction  of  the 
charter  and  by-laws  by  the  majority  of  the  court  had  been 
deemed  correct  by  all,  there  would  have  been  no  division  in 
the  court.  The  case  did  not  call  for  the  application  of  the 
doctrine  of  contract  to  a  public,  governmental  duty,  nor  is 
there  any  intentional  intimation  in  it  that  we  should  ever 
override  the  doctrine  of  public  immunity  and  apply  it.  Cases 
where  the  courts  had  gone  to  that  length  were  cited  in  stating 
the  general  current  of  authority  on  the  subject,  but  without 
adopting  or  intending  to  adopt  that  principle.  Tlie  claim  of 
the  plaintiflF  is  not  supported  by  that  or  any  other  decision  in 
this  state. 
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Since  Jones  v.  OUy  of  New  Haven  was  decided  the  subject  has 
been  thoroughly  discussed  in  other  courts  of  this  countrj, 
and  in  this  court,  and  very  ably  by  Judge  Bedfield  in  the 
Law  Register,  and  if  we  had  ever  been  disposed  to  carry  the 
doctrine  of  implied  contract  between  the  state  and  city  so  far 
as  to  embrace  a  goTemmental  di;ty,  we  should  not  now  be  so 
inclined.  The  distinction  between  the  duties  is  broad  and 
clear,  and  it  is  essential  to  justice  that  it  should  be  preserred 
and  regarded. 

The  Superior  Court  must  be  advised  tiiat  the  declaration  is 
insufficient. 

In  this  opinion  the  other  judges  concurred. 


■^•-^ 
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•iSSi  Town  op  BBiDaEPOBT  vs.  Town  op  Tbttmbull. 


No  foreigner  before  naturalization  can  gain  a  settlement  in  this  state  hj  oommo- 
rancj. 

The  naturalization  of  a  foreigner  combined  with  prior  residence  will  not  confer 
a  settlement. 

Whether  a  foreigner  can  gain  a  settlement  b7  conmiorancy  after  naturalization : 
Quare, 

A  statutory  provision  making  a  person  chargeable  to  a  given  town,  makes  a  mi- 
nor child,  if  residing  in  his  famO j  and  a  pauper,  chai^geable  to  the  same  town, 
unless  a  contrary  intuition  clearly  appears. 

The  d4th  section  of  the  statute,  (Gen.  Statutes,  tit.  50,)  applies  to  a  person  bom 
in  an  adjoining  state. 

A  child  bom  of  foreign  parents  in  the  city  of  New  York,  resided  while  a  minor 
with  her  parents  more  than  six  years  in  the  town  of  T  in  this  state  without 
bcdng  chaigeable.  They  afterwards  removed  to  the  town  of  J5,  where  the 
fiither  died  and  the  child  became  a  pauper.  Held  that  the  town  of  T  was 
liable  for  her  support  by  force  of  the  statute,  but  that  the  pauper  ther^y  ac- 
quired no  settlement  in  that  town. 
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Amicable  submission  to  the  Superior  Court  upon  an  agreed 
statement  of  facts,  reserved  for  the  advice  of  this  court'  Thq 
case  is  folly  stated  in  the  opinion. 

SeeUy  and  Sumner y  for  the  plaintiflb. 

Woogtefy  for  tlie  defendants. 

Carpenter,  J.  This  is  an  amicable  suit  upon  an  agreed 
statement  of  facts,  and  relates  to  the  support  of  a  pauper. 
The  pauper  is  an  idiot  and  a  minor.  She  was  bom  in  the 
city  of  New  York  in  1854.  Both  parents  were  foreigners. 
They  subsequently  removed  into  this  state  with  the  child, 
and  resided,  without  being  chargeable  to  the  state,  for  the  full 
period  of  six  years  in  the  town  of  Tnunbull,  and  did  not  re- 
side six  years  in  any  other  town  in  this  state.  While  residing 
in  Trumbull,  and  less  than  two  years  before  removing  there- 
from, the  father  was  naturalized.  He  subsequently  removed 
to  Bridgeport,  where  he  died.  His  widow  afterwards  aban- 
doned the  child  and  left  her  in  a  destitute  condition.  Bridge- 
port supplied  her  wants,  and  seeks  to  recover  for  the  same  in 
this  action.  The  case  is  reserved  by  the  Superior  Court  for 
our  advice. 

1.  We  cannot  sanction  the  claim  of  the  plaintiffs,  that 
the  father,  by  residing  six  years  in  Trumbull,  in  connection 
with  his  naturalization,  became  a  settled  inhabitant  of  that 
town.  No  foreigner  can  gain  a  settlement  in  any  town  in 
this  state  by  commorancy.  Gen.  Statutes,  tit.  60,  sec.  1. 
Somera  v.  Barkhamsteady  1  Root,  398.  Mere  residence  there- 
fore, for  any  length  of  time  by  a  foreigner,  will  not  confer  a 
settlement.  His  naturalization  made  him  a  citizen  of  the 
United  States,  and,  if  otherwise  qualified,  entitled  him  to  the 
privileges  of  an  elector ;  but  we  have  no  statute  giving  it  the 
effect  of  making  him  a  settled  inhabitant  of  the  town  in 
which  he  happened  to  reside  at  the  time.  We  are  not  author- 
ized, either  by  statute  or  precedent,  to  combine  naturalization 
and  prior  residence,  and  give  them  the  effect  of  conferring  a 
settlement.    Whether  six  years  residence  after  naturalization 
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would  have  that  effect  is  another  question.  Tlie  statute  does 
not  in  terms  embrace  such  a  case.  But  we  have  no  occasion 
to  consider  that  question,  as  his  residence  in  Trumbull  after 
he  became  a  citizen  was  less  than  two  years. 

2.  The  plaintiffs  claim,  in  the  second  place,  that  the  defend- 
ants are  liable  under  the  34th  section  of  the  statute,  Gen. 
Statutes,  tit.  60,  page  624.  That  section  reads  as  follows : 
"  If  any  town  shall  incur  any  expense  in  relieving  and  sup- 
porting a  person  not  an  inhabitant  of  this  state,  who  has 
resided  in  any  town  in  this  state  six  successive  years  subse- 
quently to  his  removal  into  this  state,  without  being  chargea- 
ble to  the  state,  such  expense  shall  not  be  reimbursed  from 
the  treasury  of  the  state,  but  shall  be  defrayed  by  the  town 
in  which  he  shall  have  last  so  resided  six  years." 

If  John  Metzgar,  the  father,  had  lived,  and  become  charge- 
able, the  case  would  have  been  literally  within  the  provisions 
of  this  section,  and  tlie  liability  of  Trumbull  would  have  been 
unquestionable.  The  minor  child,  being  a  member  of  hia 
family,  must  derive  her  support  from  the  same  source,  unless 
we  are  prepared  to  interpret  the  statute  so  as  to  require  one 
town  to  support  the  father,  and  another  town,  or  the  state,  to 
support  the  child.  This  we  declined  to  do  in  Morris  v.  Ply- 
mouthy  34  Conn.,  270,  in  respect  to  a  statute  similar  to  this. 
We  do  not  think  that  the  legislature  could  have  so  intended. 
On  the  contrary  it  is  to  be  presumed  that  it  was  intended 
that  the  wife  and  minor  child  should  be  chargeable  with  the 
husband  and  father,  unless  a  contrary  intention  clearly  ap- 
pears. Such  therefore  was  the  liability  of  Trumbull,  in  case 
this  family  had  needed  support  during  the  life-time  of  the 
father.  Can  the  death  of  tlie  father  relieve  it  of  that  liability? 
We  tliink  not.  The  liability  of  the  town,  being  once  estab- 
lished, remains  until  changed  in  some  of  the  modes  pointed 
out  by  statute  or  recognized  by  the  comnion  law.  We  hardly 
need  to  say  that  the  death  of  the  father  is  not  one  of  them. 

If  we  look  at  the  case  independently  of  the  relation  of  the 
child  to  the  father,  we  shall  perceive  that  the  pauper  herself 
is  within  the  terms  of  the  statute.  She  is  a  "  person  not  an 
inhabitant  of  this  state."     Bridgeport  incurred  expense  in 
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supporting  her,  and  she  had  resided  subsequently  to  her  re- 
moval into  this  state  six  successive  jears,  without  being 
chargeable  to  the  state,  in  the  town  of  Trumbull. 

But  it  is  said  that  this  person,  having  been  born  in  an 
adjoining  state,  could  not,  under  any  circumstances,  become 
chargeable  to  the  state ;  and  that  the  34th  section  has  ref- 
erence only  to  persons  liable  to  become  state  paupers,  and 
therefore  has  no  application  to  this  case. 

This  argument  is  ingenious,  but  we  are  not  inclined  to 
adopt  it  as  sound.  The  31st  section  points  out  three  classes 
of  persons  who  cannot  become  state  paupers.  1.  All  per- 
sons born  in  this  state.  2.  All  persons  born  in  an  adjoining 
state.  3.  All  persons  who  shall  heretofore  at  any  time  have 
been  inhabitants  of  this  state.  The  first  and  third  classes 
are  chargeable  to  the  town  where  born,  or  where  previously 
settled ;  and  persons  of  the  second  class  are  removable  to  the 
state  where  bom.  The  34th  section  adds  another  class,  to 
wit,  those  residing  six  successive  years  in  any  town  in  this 
state  without  being  chargeable,  and  expressly  makes  such 
town  liable  for  their  support.  This  section  is  not  limited  to 
such  persons  as  are  liable  to  become  state  paupers.  The 
persons  intended  are  pointed  out  and  plainly  described : — ^''A 
person  not  an  inhabitant  of  this  state."  All  persons  then 
not  inhabitants  of  this  state  are  included  in  this  description. 
Had  the  legislature  intended  to  include  only  a  portion  of  such 
persons,  some  other  qualifying  word  or  phrase,  expressive  of 
such  an  intent,  would  have  been  foimd  in  the  language  used. 
In  a  subsequent  part  of  the  section  the  phrase,  "  without 
being  chargeable  to  the  state,"  is  used  as  qualifying  the  resi- 
dence, butin  no  sense  is  it  descriptive  of  the  word  "  person" 
foimd  in  the  first  part  of  the  section.  This  phrase  is  applica- 
ble to  a  large  portion  of  the  persons  referred  to,  but  does  not 
raise  a  necessary  implication  that  persons  not  liable  to  become 
state  paupers  are  excluded  from  the  operation  of  this  section. 
The  35th  section  has  reference  to  the  same  class  of  persons. 
Tliey  are  there  described  in  similar  language :  "A  person  not 
an  inhabitant  of  any  town  in  this  state."  We  see  no  good 
reason  for  the  distinction  contended  for.    It  is  not  found  in 
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the  statute,  either  expressly  or  by  necessary  implication. 
The  language  used  should  be  interpreted  aecordii^  to  its 
plain  and  obvious  meaning. 

We  agree  with  the  defendants'  counsel  that  it  was  not  the 
design  of  this  statute  to  confer  a  settlement  upon  a  fordgner 
by  commorancy ;  and  we  do  not  wish  to  be  understood  as 
giving  it  any  such  effect.  The  statute  imposes  a  liability 
upon  towns  without  conferring  a  settlement.  1  Swift's  Di- 
gest, 418. 

The  argument  drawn  from  the  difference  in -phraseology 
between  the  statute  as  it  now  is,  and  as  it  was  prior  to  1849, 
is  not  satisfactory.  Upon  a  careful  examination  of  the  old 
statute,  we  are  not  entirely  clear  that  it  should  not  have  the 
same  interpetation  as  the  new.  If  so,  tlie  difference  in  lan- 
guage was  simply  intended  to  make  clear  what  was  before 
doubtful.  But  be  this  as  it  may,  the  language  of  the  statute 
as  it  now  is  has  been  adopted  at  two  successive  revisions.  If 
it  differs  in  meaning  from  that  formerly  used  we  must  take 
it  as  it  is,  and  not  as  it  was,  and  interpret  it  accordingly. 

We  advise  judgment  for  the  plaintiffs. 


In  this  opinion  the  other  judges  concurred. 


•♦> 


Peter  Kallahan  vs.  Edgar  Osborne  and  another. 

An  appeal  does  not  He  from  the  City  Court  of  the  city  of  Bridgeport  to  the 
Court  of  Common.  Pleas  for  the  same  county. 

By  the  city  charter  aU  appeals  from  the  City  Court  are  to  be  taken  to  die  So* 
perior  Court.  The  later  act  creating  the  court  of  Common  Pleas  and  deter- 
mining its  jurisdiction  is  not  in  such  conflict  with  the  provision  of  the  charter 
referred  to  as  to  effect  its  repeal  by  implication. 

To  effect  a  repeal  by  implication  the  prior  and  the  later  statute  most  be  cleariy 
in  conflict.  Courts  should  be  cantioni  in  giving  snch  a  construction  as  creatM 
Bocb  a  repeal. 
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Assumpsit,  brought  to  the  City  Court  of  the  city  of  Bridge- 
port, and  appealed  by  the  defendant,  after  judgment  rendered 
for  the  plaintiff,  to  the  Comi;  of  Common  Pleas  for  the  county 
of  Fairfield.  Motion  by  the  plaintiff  in  that  court  to  erase 
from  the  docket,  on  the  ground  that  an  appeal  does  not  lie 
from  the  City  Court  to  the  Court  of  Common  Pleas.  Beserved 
for  the^advice  of  this  court* 

Cf.  W.  Warner y  in  support  of  the  moticm* 

Loehwoodj  contra. 

Park,  J.  This  case  was  brought  originally  to  the  City 
Court  of  the  city  of  Bridgeport.  Judgment  was  rendered  in 
the  cause,  and  an  appeal  was  taken  to  the  Court  of  Common 
Pleas  for  the  county  of  Fairfield.  Amotion  was  made  in 
the  latter  court  to  erase  the  cause  from  the  docket  for  want 
of  jurisdiction.  The  court  being  in  doubt  whether  or  not  the 
motion  should  be  allowed,  reserved  the  question  for  the  advice 
of  this  court. 

The  question  therefo^  is,  has  the  Court  of  Common  Pleas 
appellate  jurisdiction  of  this  cause  ?  The  charter  of  the  city 
of  Bridgeport  provides  that  all  appeals  from  the  City  Court 
shall  be  taken  to  the  Superior  Court,  and  unless  the  statute 
of  1870,  creating  the  Court  of  Common  Pleas,  abrogates  this 
provision  of  the  charter,  the  defendant  concedes  that  it  re- 
mains in  full  force. 

It  is  not  pretended  that  the  statute  of  1870  expressly  re- 
peals this  provision,  or  allows  an  appeal  from  the  City  Court 
to  the  Court  of  Common  Pleas,  but  it  is  said  that  the  evident 
object  of  that  act  was  to  give  the  Court  of  Common  Pleas 
exclusive  jurisdiction,  either  original  or  appellate,  of  all 
causes  wherein  the  matter  in  demand  does  not  exceed  the 
sum  of  five  hundred  dollars,  and  that  therefore  the  statute 
should  be  construed  as  allowing  appeals  of  this  description 
by  intendment. 

We  are  not  satisfied,  in  the  first  place,  that  such  was  the 
intention  of  the  legislature.    The  last  section  of  the  act  do- 

Vol.  xxxvn. — 62 
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clares  that  "  the  provisions  of  this  act  shall  not  affect  in  any 
manner  the  jurisdiction  of  the  City  Court  of  the  city  of 
Bridgeport."  That  court  had  at  that  time,  as  it  has  now,  juris- 
diction of  all  cases  wherein  the  matter  in  demand  does  not 
exceed  the  sum  of  five  hundred  dollars,  and  one  of  the  par- 
ties resides  within  the  limits  of ^  the  city.  Its  jurisdiction  of 
such  causes  was  concurrent  and  co-extensive  witli  that  given 
to  the  Court  of  Common  Plea^,  and  it  may  well  be  questioned 
whether  the  legislature  intended  that  appeals  should  be  taken 
from  that  court  to  a  court  of  no  greater  jurisdiction  as  to  the 
amount  involved.  But  however  this  may  be,  we  are  satisfied 
that,  inasmuch  as  there  is  nothing  in  the  act  creating  the 
Court  of  Common  Pleas  conflicting  with  the  provision  in  the 
charter  of  the  city  in  relation  to  appeals  from  the  City  Court 
to  the  Superior  Court,  that  provision  remains  in  full  force, 
for  a  later  statute  does  not  repeal  a  former  one  by  implication 
unless  there  is  repugnancy  between  them.  Judge  Swift,  in 
the  first  volume  of  his  Digest,  on  the  12th  page,  says : — 
"  Later  statutes  repeal  prior  contrary  statutes.  This  must 
be  understood  where  the  statutes  are  expressly  contrary,  or 
negative  words  are  used  ;  otherwise,  if  both  the  statutes  can 
be  reconciled,  they  must  stand  and  have  a  concurrent  opera- 
tion." 

In  the  case  of  Hai/nes  v.  Jenksj  2  Pick.,  176,  the  court  say: 
— "Acts  in  pari  materia  are  to  be  taken  together  as  one  law, 
and  are  so  to  be  construed  that  every  provision  in  them  may, 
if  possible,  stand.  Courts  therefore  should  be  scrupulous 
how  they  give  sanction  to  supposed  repeals  by  implication." 
See  also  Hex  v.  Color j  4  Burr.,  2026 ;  Hx  parte  CarutherSy  9 
East,  44 ;  Rex  v.  Justices  of  31iddleseXj  2  Bam.  &  AdoL,  818; 
Ooodenow  v.  Buttrichj  7  Mass.,  140 ;  BarUett  v.  King^  12 
Mass.,  537. 

We  therefore  advise  the  Court  of  Common  Pleas  to  erase 
the  cause  from  the  docket. 

In  this  opinion  the  other  judges  concurred. 
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WiLUAM  H.  Craft  and  another  vs.  Catharine  N.  Rolland. 

The  defendant,  a  married  woman  living  with  her  husband  upon  a  farm  of  which 
the  husband  took  the  general  management,  having  separate  property  of  her 
own,  ordered  provisions  for  the  use  of  the  family  to  be  charged  to  her  solely  on 
her  separate  account,  the  husband  having  nothing  to  do  with  the  matter  be- 
yond assenting  thereto.  The  plaintiffs  upon  her  order  so  given  furnished  pro- 
visions from  time  to  time  to  the  family  wholly  upon  her  credit  and  charg^ing 
the  same  solely  to  her.  Field  that  the  provisions  were  to  be  regarded  as  pur- 
chased by  the  wife  upon  her  own  responsibility  and  upon  the  credit  of  her  sep- 
arate estate,  and  that  the  plaintiffk  bad  no  claim  against  her  husband  therefor. 

The  defendant  was  afterwards  abandoned  by  her  husband,  and  while  so  aban- 
doned she  promised  the  plaintiff's  to  pay  the  amount  due  them  by  their  account. 
Held  that  her  original  obligation  to  pay  the  claim,  which  could  have  been  en- 
forced in  equity  against  her  separate  estate,-  was  a  sufficient  consideration  for 
this  promise. 

Under  the  statute  (Gen.  Statutes,  tit.  13,  sec.  25,)  a  married  woman  abandoned 
by  her  husband  is  as  to  legal  rights  and  responsibilities  a  feme  sole.  Held 
that  the  defendant,  having  been  abandoned  by  her  hnsband  when  she  made 
the  promise,  was  bound  by  it  in  law  as  if  she  were  a  feme  sole^  and  that  an 
action  could  be  maintained  against  her  as  a  feme  sole. 

The  writ  in  the  case  as  originally  drawn  contained,  immediately  following  the 
name  of  the  defendant,  the  words  **  believed  to  be  the  wife  of  A  R  now  absent 

[  in  parts  to  the  plaintiffs  unknown ;"  also  next  following  the  command  to  sum- 
mon Uie  defendant,  the  words  "  and  said  A  Rli  found  within  your  precincts.' 
The  court  below  allowed  the  plaintiffs  to  amend  by  striking  out  the  above 
words.  Held  that  the  amendment  did  not  change  the  form  or  ground  of  the 
action  and  could  properiy  he  allowed. 

Also  an  amendment  by  which  the  word  "  she**  was  substituted  for  the  word  "  he" 
in  the  following  clause  of  the  declaration  : — "And  being  so  indebted  the  de- 
fendant promised  the  plaintiffs  to  pay  them  said  sum  when  he  should  be  thereto 
requested ;  yet  the  defendant  her  said  promise  not  regarding  has  never  per 
formed  the  same." 

AssuBiPsiT  for  goods  sold,  brought  to  the  Court  of  Common 
Pleas  of  Fairfield  County,  and  tried  on  the  general  issue  with 
notice,  closed  to  the  court,  before  Brewster^  J. 

The  defense  set  up  in  the  notice  was,  that  the  defendant 
was,  and  during  all  the  time  coyered  by  the  declaration  had 
been,  a  married  woman,  one  Augustus  Rolland  being  her  hus- 
band, and  that  she  had  not  transacted  business  of  any  kind 
for  herself  since  her  marriage. 

Before  the  trial  of  the  case  in  the  Court  of  Common  Pleas 
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the  plaintiffs  moved  to  amend  their  writ  by  striking  ont 
the  words,  next  following  the  name  of  the  defendant,  **  be- 
lieved to  be  the  wife  of  Augustus  Bolland,  now  absent 
firom  said  Greenwich  and  in  parts  to  the  plaintiffs  unknown." 
Also  the  words,  next  following  the  command  to  summon  the 
said  Catharine  to  appear  before  the  court,  "  and  said  Augus- 
tus if  found  within  your  precincts."  They  also  moved  to 
amend  by  changing  the  word  "  he"  to  the  word  "  she"  in  the 
following  clause  of  the  declaration :  "And  being  so  indebted 
the  defendant  afterwards,  to  wit,  4&c.,  in  consideration  thereof, 
undertook  and  faithfully  promised  the  plaintiffs  to  pay  them 
said  sum  of  money  when  he  should  be  thereto  afterwards  re- 
quested ;  yet  the  plaintiffs  say  that  the  defendant,  her  said 
promise  not  regarding,  has  never  performed  the  same."  It 
appeared  that  this  clause  of  the  declaration  was  a  part  of  a 
printed  blank  of  the  ordinary  form  for  the  common  counts  in 
assumpsit.  The  defendant  objected  to  all  these  amendments, 
but  the  court  allowed  them. 

The  articles  for  which  the  suit  was  brought  and  which  were 
stated  in  the  bill  of  particulars  filed  in  the  case,  consisted  of 
meats  of  different  kinds  furnished  by  the  plaintiffs,  who  were 
butchers,  for  family  use.  The  court  upon  the  trial  found  the 
following  facts : 

The  defendant,  at  the  times  when  the  several  charges  in 
the  plaintiffs'  bill  of  particulars  were  made,  was,  and  for 
some  time  previous  had  been,  a  married  woman,  and  the  wife 
of  one  Augustus  Rolland.  At  the  time  when  the  plaintiffs 
began  to  furnish  the  articles  they  were  living  together  as  hus- 
band and  wife,  in  a  dwelling  house  on  a  farm  at  Greenwich, 
in  the  county  of  Fairfield,  which  farm  was  bought  by  the  de- 
fendant, and  paid  for  with  her  own  money,  but  the  title  was 
taken  and  remained  in  them  jointly,  and  the  stock,  farm  im- 
plements, household  furniture,  and  other  personal  property 
on  the  premises,  almost  wholly  belonged  to  tiie  defendant. 
She  also  had  other  separate  estate.  The  husband,  whi^e  they 
were  so  living  together,  took  the  general  charge  and  manage- 
ment of  the  farm,  disposed  of  the  products,  and  hired,  paid, 
and  discharged  the  workmen  thereon^  but  would  .have  nothing 
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to  do  with  the  ordering  or  purchase  of  meats  for  the  family, 
which  matter  he  always  left  wholly  in  the  charge  of  the  de- 
fendant,  who  attended  to  it  personally  when  in  Qreenwich. 
The  defendant  was  reputed  to  be,  and  was  commonly  known 
at  Qreenwich  as,  the  Countess  Heinraeth.  Before  any  of  the 
meat  was  furnished,  the  defendant  personally  requested  the 
plaintiffi  to  furnish  meat  for  her  household,  and  charge  the 
same  to  her,  and  they  accordingly  charged,  and  continued  to 
charge,  the  same  to  her,  and  not  to  her  husband,  with  whom 
they  had  no  intercourse  relative  to  the  matter.  The  defend- 
ant also  at  the  same  time  wrote  her  name  in  full  on  the  mem- 
orandum book  of  the  plainti£fs  as  the  Countess  Heinraeth, 
so  as  to  have  the  meat  specially  charged  to  herself  and  her^ 
self  only.  They  continued  to  reside  together  in  the  dwelling 
house,  in  the  same  manner  and  under  the  same  relations, 
until  on  or  about  the  7th  day  of  April,  1869,  when  the  de- 
fendant personally  informed  the  plaintiffs  that  she  was  about 
to  leave  for  England,  and  requested  them  to  continue  to  fur- 
nish meat  at  her  house  and  to  her  family  while  she  was  gone 
as  before,  and  said  that  she  was  accustomed  to  have  forty  or 
fifty  pounds  per  week,  and  directed  them  to  charge  the  same 
to  herself,  and  said  she  would  pay  for  the  same  on  her  return. 
She  immediately  thereafter  left  the  country  and  went  to  re- 
side in  the  city  of  Loudon,  in  England.  The  plaintiffs  com- 
plied with  her  orders  and  continued  to  leave  the  amoimt  of 
meat  so  ordered  at  her  house.  All  the  meat  so  furnished  was 
charged  to  her  alone,  and  was  furnished  on  the  faith  of  her 
order  and  promise,  and  solely  on  her  credit.  It  was  then 
understood  by  both  the  plaintiffs  and  the  defendant  that  the 
charges  so  made  were  to  bind  her  separately.  Her  husband 
remained  on  tiie  farm,  and  continued  to  reside  in  tlie  dwell- 
ing house,  solely  woricing  the  farm,  and  controlling  and 
directing  the  same,  and  controlling  and  directing  the  house- 
hold, in  the  same  manner  and  to  the  same  extent  as  he  had 
previously  done,  until  on  or  about  the  17th  day  of  July,  1869, 
when  he  left  the  premises  and  went  to  reside  with  the  defend- 
ant in  the  city  of  London,  and  continued*  thereafter  to  reside 
with  her  until  on  or  about  the  14th  d'ay  of  November,  1869, 
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when  he  abandoned  her,  and  has  continued  away  firom  her 
ever  since. 

Wlien  the  defendant  left  for  England  one  Flenry  and  his 
family,  consisting  of  two  or  three  members  besides  himself, 
were  guests  at  her  house  by  her  invitation,  and  remained 
there,  with  the  defendant's  servants  and  one  of  the  workmen 
on  the  farm,  until  she  returned  from  England,  on  or  about 
the  15th  day  of  July,  1870,  and  shortly  thereafter  left.  The 
defendant  on  her  return  assumed  the  whole  charge  and  man- 
agement of  the  farm  and  family.  Aft»r  her  return,  and  be- 
fore the  80th  day  of  July,  1870,  the  plaintiffs  ftimished  her 
with  a  bill  of  all  the  items  of  meat  furnished,  and  subsequently 
when  they  called  on  her  on  the  80th  day  of  July,  1870,  she 
brought  out  the  bill  and  paid  them  f  160,  and  promised  to  pay 
the  balance  in  a  few  days  thereafter,  which  promise  she  sub- 
sequently repeated.  Tlie  plaintiffs  applied  the  payment  upon 
the  bill  in  the  order  of  the  charges  therein,  so  far  as  the 
same  would  satisfy  the  bill,  and  continued  thereafter  to  furnish 
her  with  meat  as  before.  She  continued  to  reside  on  the 
premises  after  her  return,  and  the  meats  charged  to  her  by 
the  plaintiffs  after  that  time  were  furnished  to  herself  and 
family  in  the  same  manner  as  before  she  left  for  England. 
When  the  defendant  invited  Fleury  and  his  family  to  come  to 
her  house,  she  only  invited  them  to  stay  one  month.  They 
came  but  a  few  days  before  she  left  for  England,  and  she 
expected  them  to  go  away  at  the  expiration  of  the  month ; 
but  no  notice  of  such  expectation  was  ever  given  to  tlie 
.  plaintiffs,  who  had  reason  to  suppose  they  were  part  of  her 
family.  The  defendant,  while  in  England,  both  before  and 
after  her  abandonment,  knew  of  the  continuance  of  Fleury 
and  his  family  at  her  house,  and  in  fact  corresponded  with 
them  during  that  time.  Fleury,  after  her  husband  went  to  Eng- 
land, assumed  to  act  as  her  agent  in  the  management  of  her 
affairs,  sold  and  disposed  of  the  products  of  the  farm  and 
stock  thereon,  and  contracted  debta  in  her  name,  which,  or 
some  of  which,  after  her  return,  she  paid  or  promised  to  pay, 
and  called  upon  him  for  an  account  of  his  dealings  and  tiUns- 
actions.    Some  of  the  meat  charged  in  the  bill  of  particulars 
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was  in  fact  delivered  to  Fleury,  or  to  members  of  his  family, 
while  at  the  dwelling  house,  and  a  considerable  part  of  it 
consumed  by  them. 

Upon  these  facts  the  defendant  claimed,  as  matter  of  law, 
that  any  order  given  by  her  on  or  before  the  7th  day  of  April, 
1869,  was  to  be  taken  and  considered  as  only  the  order  of  her 
husband,  and  that  the  delivery  of  the  meat  to  her  husband 
and  their  servants  at  once  raised  an  implied  promise  on  the 
part  of  the  husband  to  pay  for  the  same,  and  that  any  prom- 
ise which  the  defendant  might  have  made  could  not  prevent 
such  implied  promise  from  arising  on  the  part  of  her  husband 
to  pay  for  the  same,  and  especially  when  she  was  absent  from 
the  premises  and,  her  husband  controlling  and  directing  the 
farm  and  the  household  ;  that  there  was  no  legal,  moral  or 
equitable  consideration  to  support  the  promise  made  by  her 
after  her  abandonment  and  return  to  the  premises,  and  that 
her  promise  was  wholly  void,  as  well  by  reason  of  a  want  of 
consideration  as  by  reason  of  the  statute  of  frauds  and  perju- 
ries, it  being  a  parol  promise  to  answer  for  the  debt  of  another, 
and  not  a  promise  in  writing ;  that  the  portion  of  the 'account 
charged  in  the  bill  since  the  defendant's  return  was  for  nec- 
essaries furnished  a  married  woman,  and  to  no  one  else,  the 
husband  being  responsible  and  having  ample  property  within 
the  reach  of  legal  process  to  f\illy  pay  the  same ;  and  that  if. 
the  court  should  find  the  charges  since  the  return  of  the  de-  * 
fendant  to  be  valid  charges  against  her,  then  the  $150  should 
be  applied  to  further  cancel  the  charges  made  after  that  pay- 
ment. 

But  the  court  held  that  the  application  of  payment  was 
properly  made  by  the  plaintiffs,  and  that  the  new  promise 
made  by  the  defendant,  after  her  abandonment,  to  pay  the 
items  charged  to  her  separate  estate,  entitled  the  plain- 
tiffs to  recover  for  the  articles  furnished  before  her  abandon- 
ment as  well  as  after.  The  court  therefore  found  the  issue 
for  the  plaintiffs,  and  rendered  judgment  in  their  favor  for 
the  whole  of  the  balance  claimed  by  them  to  be  due  after 
deducting  the  payment  of  $150. 

The  defendant  moved  for  a  new  trial  for  error  in  the  rulings 
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of  the  court,  and  also  filed  a  motion  in  error  for  error  in  the 
allowance  of  the  amendments  before  stated,  and  on  the 
ground  that  the  declaration  as  amended  contained  no  aver* 
ment  that  the  defendant  was  a  married  woman  abandoned  bj 
her  husband,  but  described  her  only  as  a  feme  sole. 

CurtiSy  in  support  of  the  motion. 

1.  The  contract  of  a  married  woman  at  common  law  is, 
as  a  general  rule,  absolutely  void.  Smith  v.  ThompscUy  86 
Conn.,  107.    Tyler  on  Infancy  and  Coverture,  313. 

2.  Such  contract,  if  made  while  she  is  residing  with  her 
husband,  and  for  necessaries,  or  goods  which  go  to  the  ben- 
efit of  the  husband  and  his  family  and  servants,  is  considered 
solely  as  his  contract,  and  the  wife  is  considered  solely  as  his 
agent.  Tyler  on  Infancy  and  Coverture,  343 ;  Plimmer  v. 
SdlSy  3  Nov.  &  Man.,  422 ;  1  Parsons  on  Oont.,  845.  In  tiie 
present  case  the  wife  could  not  be  considered  as  the  agent  of 
her  husband  while  she  was  absent  firom  him,  and  while  after- 
wards his  agents  the  Fleurys  had  the  sole  management  of  the 
affidrs  of  the  household,  and  the  goods  were  delivered  di- 
rectly to  the  husband  or  his  servants  or  agents. 

8.  The  promise  made  after  her  return,  and  after  her 
abandonment  by  her  husband,  was  absolutely  void.  1st.  Be- 
cause if  void  as  to  her  at  first,  and  only  binding  upon  the 
*  husband,  it  became  his  promise  and  his  debt,  and  he  was  alone 
liable.  Therefore  the  promise  made  by  her  after  her  return, 
was  a  promise  to  answer  for  the  debt  of  another,  and  not  in 
writing.  2d.  There  was  no  legal  or  valid  consideration  for 
the  original  promise  as  her  promise.  The  goods  were  fur- 
nished to  the  husband  and  his  household,  not  to  her,  except 
as  a  member  of  the  household,  and  by  law  he  was  bound  to 
support  her,  and  is  to  be  considered  as  having  supported  her, 
not  she  as  supporting  him.  3d.  There  being  no  legal  or 
equitable  consideration  for  the  first  promise  on  her  part,  the 
second  is  of  no  more  validity  than  the  first.  3  Am.  Law 
Beg.,  N.  S.,  46,  note ;  Eastwood  v.  Kenyon^  11  Adol.  &  El., 
488 ;  8  Bos.  &  Pul.,  249,  note  ;  Uoyd  v.  iee,  1  Stra.,  94* 
4.    The  payment  of  the  $150  being  a  payment  on  the  ac- 
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count  should  be  applied  first  on  that  portion  of  the  account, 
the  items  of  which  were  delivered  to  the  defendant  after  her 
return. 

6,  The  amendment  changed  the  ground  of  the  action.  It 
was  an  action  in  which  the  husband  was  charged  to  have 
been  the  contracting  party,  and  the  wife  with  having  broken 
the  contract.  It  clearly  appears  that  the  action  was  intended 
to  be  brought  against  both  husband  and  wife,  and  to  charge 
them  jointly,  and  if  so  it  comes  under  the  rule  in  the  cases 
oi  Peck  V.  Sillj  3  Conn;,  157,  and  Maritime  Bank  v.  Rand^ 
24  id.,  9,  that  the  name  of  one  of  two  joint  defendants  in  an 
action  founded  on  contract  can  not  be  dropped  and  the  action 
proceed  against  the  other. 

6.  Tlie  writ  as  amended  is  fatally  defective.  It  should 
have  contained  all  the  necessary  averments  to  show  that  the 
wife  could  be  sued  as  a  feme  sole.  The  wife  at  common  law 
is  incapable  of  being  sued,  and  therefore  the  plaintiff  should 
show  upon  what  grounds  suit  is  brought.  If  the  wife  has 
been  abandoned  by  her  husband,  making  the  exceptional  case 
provided  for  by  the  statute,  it  is  a  fact  to  be  averred  and 
proved  in  the  same  manner  as  any  other  fact. 

Woodward  and  Hoyt^  contra. 

Park,  J.  Tlie  principal  ground  for  a  new  trial  of  this 
cause  is  based  on  the  claim  that  the  husband  of  the  defend- 
ant was  originally  liable  to  pay  the  plaintiffs'  bill.  And  here 
we  think  the  defendant  is  in  error.  The  goods  were  purchased 
by  the  defendant  solely  on  her  responsi|)ility.  The  husband 
was  not  known  in  the  transaction  by  either  party.  She  in- 
tended to  pledge  hei'  credit  and  her  separate  estate  in  payment, 
and  offered  them  to  the  plaintiffs  in  exchange  for  their  goods, 
which  offer  was  accepted,  and  the  property  delivered  by  them 
on  her  credit  alone,  although  they  knew  that  she  was  a  feme 
covert,  living  with  her  husband.  It  is  clear  that  the  plaintiffs 
have  no  claim  against  the  husband  for  the  price  of  the  goods, 
and  the  defendant  therefore  cannot  make  defence  on  the 
ground  of  his  liability.    Bentley  v.  Oriffiny  5  Taunt.,  866 ; 

Vol.  xxxvn. — 63 
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SheUon  V.  Pendleton,  18  Conn.,  417 ;  Taylor  v.  ShelUm,  30 
Conn.,  122 ;  2  Kent  Com.,  146 ;  1  Swift's  Digest,  36.  In 
certain  cases  a  wife  may  bind  her  husband  for  necessaries 
against  his  consent  and  express  prohibition.  The  principle 
was  established  for  the  benefit  of  the  wife,  to  save  her  from 
suffering,  and  starvation  in  certain  cases.  But  it  is  not 
claimed  that  tlie  case  we  are  considering  comes  within  that 
principle,  and  we  tlierefore  dismiss  it  without  further  com- 
ment. 

In  all  other  cases  where  goods  are  purchased  by  the  wife, 
the  liability  of  the  husband  depends  upon  agency,  either  ex- 
press, or  implied  from  his  acts.  Here  the  wife  did  not  pre- 
tend to  act  as  agent  of  the  husband.  She  acted  for  herself 
alone,  which  destroys  entirely  all  claim  of  agency  in  the 
transaction. 

In  the  recent  case  of  Welh  v,  Thormany  87  Conn.,  318,  we 
decided,  in  accordance  with  many  other  decisions  of  this 
court,  that  a  married  woman  may  contract  debts  and  render 
her  separate  estate  liable  in  equity  for  the  payment.  We 
held  in  that  case  that  her  separate  estate  was  liable  on  a  con- 
tract made  with  her  which  was  no  stronger  to  charge  her 
separate  estate  than  is  the  present  one.  That  case,  then,  is 
decisive  of  this,  to  the  extent  that  the  defendant  originally 
bound  her  separate  estate  in  equity  to  pay  this  claim. 

If  her  estate  was  bound,  then  it  follows  that  she  herself 
was  under  a  moral  and  equitable  obligation  to  pay  the  claim, 
which  was  a  sufficient  consideration  for  the  promise  which 
she  subsequently  made  to  pay,  after  her  abandonment  by  her 
husband.  Cook  v.  Bradley,  7  Conn.,  57 ;  Lee  v.  Muggeridge, 
5  Taunt.,  36  ;  Chitty  on  Contracts,  46,  47 ;  Wennall  v.  Ad- 
ney,  3  Bos.  k  Pul.,  249,  note.  When  that  promise  was  made 
she  was,  in  legal  contemplation  by  our  statute,  a  feme  sole, 
and  her  promise  became  binding  on  her  in  law  as  well  as  in 
equity.     Gen.  Statutes,  tit.  13,  sec.  25. 

Tliis  view  of  the  case  renders  it  unnecessary  to  consider 
the  claim  that  has  been  made  regarding  the  statute  of  frauds 
and  the  application  of  the  payment  that  was  made,  for  if  the 
husband  was  not  originally  liable  they  have  no  application  to 
the  case. 
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In  regard  to  the  amendment  of  the  declaration  that  was 
allowed  by  the  court  below,  it  seems  to  us  tliat  it  did  not 
change  the  form  or  ground  of  the  action.  The  ground  of  the 
action  manifestly  was  an  indebtedness  due  from  the  defend- 
ant, Catherine  Rolland,  to  the  plainti£&.  The  husband  was 
attempted  to  be  joined  for  mere  conformity.  The  allegations 
are  all  in  the  singular  number.  One  of  them  is,  "  that  the 
defendant  her  said  several  promises  aforesaid  not  regarding, 
has  never  performed  the  same,  Ac."  It  is  true  that  the  alle- 
gation just  preceding  the  one  quoted  uses  the  word  "  he" 
when  speaking  of  the  promise  made  to  the  plaintiffs  to  pay 
the  indebtedness  when  requested.  But  it  appears  that  this 
allegation  in  the  original  declaration  was  in  a  printed  form, 
and  the  omission  to  insert  the  letter  5,  before  the  letters  h 
and  e,  which  were  in  print,  to  make  the  word  she^  was  clearly 
a  inere  mistake,  for  the  allegation  quoted,  referring  to  it, 
uses  the  word  her — "  her  said  several  promises  aforesaid  not 
regarding  &c.''  This  word  was  written;  thereby  showing 
the  unmistakeable  intention  of  the  draftsman  to  make  all 
the  allegations  solely  against  her.  It  appeanS^  then  that  there 
was  no  allegation  against  the  husband.  The  officer  was 
merely  directed  to  summon  him  to  court  if  found  within  his 
precincts.  But  he  was  required  to  answer  to  nothing  if  he 
should  be  simimoned.  He  was  not  found  by  the  officer,  and 
we  think  the  court  properly  allowed  the  amendment.  Nash  v. 
Adams^  24  Conn.,  33 ;  Baldwin  v.  Walker^  21  Conn.,  168 ; 
Beers  v.  Woodruff  ^  Beach  Iron  Worhs^  30  Conn.,  308. 

The  couii;  was  not  called  upon  under  the  pleadings  to  con- 
sider the  sufficiency  of  the  declaration  as  amended.  Advan- 
tage could  be  taken  of  that  only  by  a  demurrer,  or  a.  motion 
in  arrest  of  judgment. 

There  is  no  error,  and  a  new  trial  is  not  advised. 

In  tliis  opinion  the  other  judges  concurred. 
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Thomas  Haslem  vi.  William  A.  Lockwood. 

Manure  which  had  accamnlated  !n  a  frequented  place  in  a  public  street  ot^ 
boroughi  where  the  fee  of  the  street  belonged  to  the  borough,  was  raked  into 
heaps  bj  the  plaintiff  in  the  erening,  and  left  m  that  condition,  to  be  carried 
awaj  by  him  the  next  erening.  During  the  forenoon  of  the  next  daj  the  de- 
fendant, finding  the  manure  in  heaps,  loaded  it  into  his  cart  and  carried  it 
away.  In  an  action  of  troyer  brought  by  the  plaintiff  for  the  ralne  of  the 
manure  it  was  held — 

1.  That  the  manure  was  not  to  be  regarded  as  so  incoxporated  with  the  soil  as 
to  be  real  estate,  but  was  personal  property. 

8.  That  it  belonged  originally  to  the  owners  of  the  animals  that  dropped  it,  but 
was  to  be  regarded  as  abandoned  by  them. 

3.  That  being  abandoned  property  the  first  occupant  who  took  it  would  hare  a 
right  to  appropriate  it. 

4.  That  after  the  plaintiff  had  added  materially  to  its  ralue  by  his  Ii^r  in  rak- 
ing it  into  heaps,  he  was  to  be  regarded  as  entitled  to  it  against  any  person 
haying  no  title. 

5.  That  he  was  to  be  allowed  a  reasonable  time  to  take  it  away. 

6.  That  twenty-fours  hours,  the  time  allowed  by  statote  for  the  remoyal  df  sea- 
weed gathered  into  heaps,  was  not  an  unreasonable  time  to  be  allowed  in  such 
a  case. 

Tr6veBj  for  a  quantity  of  manure ;  brought  before  a  justice 
of  the  peace  and  appealed  by  the  defendant  to  the  Court  of 
Common  Pleas  for  the  county  of  Fairfield,  and  tried  in  that 
court,  on  the  general  issue  closed  to  the  court,  before  Bretci- 

On  the  trial  it  was  proved  that  the  plaintiff  employed  two 
men  to  gather  into  heaps,  on  the  evening  of  April  6th,  1869, 
some  manure  that  lay  scattered  along  the  side  of  a  public 
highway,  for  several  rods,  in  the  borough  of  Stamford5>.in- 
tending  to  remove  the  same  to  his  own  land  the  next  evening. 
The  men  began  to  scrape  the  manure  into  heaps  at  six  o'clock 
in  the  evening,  and  after  gathering  eighteen  heaps,  or  about 
six  cart-loads,  left  the  samjD  at  eight  o'clock  in  tiie  evening 
in  the  street.  The  heaps  consisted  chiefly  of  manure  made 
by  horses  hitched  to  the  railing  of  the  public  park  in,  and 
belonging  to,  the  borough  of  Stamford,  and  was  all  gathered 
between  the  center  of  tlie  highway  and  the  park ;  the  i^ 
of  tiie  heaps  consisting  of  dirt,  straw  and  the  ordinary  scrap- 
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ings  of  highways.  The  defendant  on  the  next  morning,  see- 
ing the  heaps,  endeavored  without  success  to  ascertain  who 
had  made  them,  and  inquired  of  the  warden  of  the  borough 
if  he  had  given  permission  to  any  one  to  remove  them,  and 
ascertained  from  him  that  he  had  not.  He  thereupon,  before 
noon  on  that  day,  removed  the  heaps,  and  also  the  rest  of  the 
manure  scattered  along  the  side  of  the  highway  a^acent  to 
the  park,  to  his  own  land. 

The  plaintiff  and  defendant  both  claimed  to  have  received 
authority  from  the  warden  to  remove  the  manure  before  the 
6th  of  April,  but  in  fact  neither  had  any  legal  authority  from 
the  warden,  or  from  any  officer  of  the  borough  or  of  the  town. 
The  borough  of  Stamford  was  the  sole  adjoining  proprietor 
of  the  land  on  which  the  manure  lay  scattered  before  it  was 
gathered  by  the  plaintiff.  No  notice  was  left  on  the  heaps  or 
near  by,  by  the  plaintiff  or  his  workmen,  to  indicate  who  had 
gathered  them,  nor  had  the  plaintiff  or  his  workmen  any 
actual  possession  of  the  heaps  after  eight  o'clock  in  the  even- 
ing on  the  6th  of  April. 

Neither  the  plaintiff  while  gathering,  nor  the  defendant 
while  removing  the  heaps,  was  interfered  with  or  opposed  by 
any  one.  The  removal  of  the  manure  and  scrapings  was 
calculated  to  improve  the  appearance  and  health  of  the  bor- 
ough. The  six  loads  were  worth  one  dpllar  per  load.  The 
plaintiff,  on  ascertaining  that  the  defendant  had  removed  the 
manure,  demanded  payment  for  the  same,  which  the  defendant 
refused.  Neither  the  plaintiff  nor  defendant  owned  any  land 
adjacent  to  the  place  where  the  manure  lay.  The  highway 
was  kept  in  repair  by  the  town  of  Stamford. 

On  the  above  facts  the  plaintiff  claimed,  and  prayed  the 
court  to  rule,  that  the  manure  was  personal  property  which 
had  been  abandoned  by  its  owners  and  became  by  such  aban- 
donment the  property  of  the  first  person  who  should  take 
possession  of  the  same,  which  the  plaintiff  had  done  by  gath- 
ering it  into  heaps,  and  that  it  was  not  and  never  had  been 
a  part  of  the  real  estate  of  the  borough  or  of  any  one  else 
who  might  be  regarded  as  owning  the  fee  of  the  soil.  He 
further  claimed  that  if  it  was  a  part  of  the  real  estate,  it  was 
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taken  without  committing  a  trespass,  and  with  the  tacit  con- 
sent of  the  owners  of  such  real  estate,  and  that  thereby  it  be- 
came his  personal  property  of  which  he  was  lawfully  possessed, 
and  at  least  that  he  had  acquired  such  an  interest  in  it  as 
would  enable  him  to  hold  it  against  any  person  except  the 
owner  of  the  land  or  some  person  claiming  under  the  owner. 

llie  defendant  claimed,  upon  the  above  facts,  that  the  ma- 
nure being  dropped  upon  and  spread  out  over  the  surface  of 
the  earth  was  a  part  of  the  real  estate,  and  belonged  to  the 
owner  of  the  fee,  subject  to  the  public  easement ;  that  the  fee 
was  either  in  the  borough  of  Stamford  or  tlie  town  of  Stam- 
ford, or  in  the  parties  who  owned  the  lands  adjacent ;  that 
therefore  the  scraping  up  of  the  manure,  mixed  with  the  soil, 
if  real  estate,  did  not  change  its  natiu^  to  that  of  personal 
estate,  unless  it  was  removed,  whether  the  plaintiflF  had  the 
consent  of  the  owner  of  the  fee  or  not ;  and  that,  unless  the 
heaps  became  personal  property,  the  plaintiflF  could  not  maii^ 
tain  his  action.  The  defendant  further  claimed,  as  matter 
of  law,  that  if  the  manure  was  always  personal  estate,  or 
became  personal  estate  after  being  scraped  up  into  heaps,  the 
plaintiff,  by  leaving  it  from  eight  o'clock  in  the  evening  until 
noon  the  next  day,  abandoned  all  right  of  possession  which 
he  might  have  had,  and  could  not,  therefore,  maintain  his 
action. 

The  court  ruled  adversely  to  the  claims  of  the  plaintift  and 
held  that  on  the  facts  proved  the  plaintifi  had  not  made  out 
a  sufficient  interest  in,  or  right  oi  possession  to,  the  subject 
matter  in  dispute,  to  authorize  a  recovery  in  the  suit,  and 
rendered  judgment  for  the  defendant. 

Tlie  plaintiff  moved  for  a  new  trial  for  error  in  this  ruling 
of  the  court. 

Curtis  and  Soyt,  in  support  of^  the  motion. 

1.  The  manure  in  question  was  personal  property  aban- 
doned by  its  owners.  2  Bla.  Com.,  887,  402;  2  Kent  Com., 
866. 

2.  It  never  became  a  part  of  the  real  estate  on  which  it 
was  abandoned.    2  Smith  Lead.  Cas.,  252, 258 ;  1  Washb.  B. 
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Prop.,  bk.  1,  ch.  10,  sec.  11,  §  6.  Farsms  v.  Camp^  11 
Conn.,  525;  Needham  v.  Allison^  4  Fost.,  355;  Plumer  v. 
Plumer,  10  id.,  558. 

8.  It  being  personal  property  abandoned  by  its  owners, 
and  lying  upon  the  highway,  and  neither  the  owners  of  the 
fee  nor  the  proper  authorities  of  the  town  and  borough  hav- 
ing by  any  act  of  theirs  shown  any  intention  to  appropriate 
the  same,  it  became  lawful  for  the  plaintiff  to  gather  it  up 
and  remove  it  from  the  highway,  providing  he  did  not  com- 
mit a  trespass,  and  removed  it  without  objection  from  the 
owners  of  the  land.  Church  v.  Meeker^  34  Conn.,  421.  And 
no  trespass  was  in  fact  committed.  No  person  interfered 
with  the  plaintiff  or  made  any  objection.  Tliis  court  cannot 
presume  a  trespass  to  have  been  committed.  1  Greenl.  Ev., 
§34;  1  Swift  Dig.,  173. 

4.  But  if  the  manure  had  become  a  part  of  the  real  es* 
tate,  yet  when  it  was  gathered  into  heaps  by  the  plaintiflF  it 
was  severed  from  the  realty  and  became  personal  estate.  1 
Swifl  Dig.,  534  ;  Bouvier  Law  Diet.,  "  Real  Property."  And 
being  gathered  without  molestation  from  any  person  owning 
or  claiming  to  own  the  land,  it  is  to  be  considered  as  liaving 
been  taken  by  the  tacit  consent  of  such  owner,  Martin  v. 
Eoughton,  45  Barb.,  258. 

5.  The  plaintiff  therefore  acquired  not  only  a  valid  legal 
possession,  but  a  title  by  occupancy,  and  by  having  expended 
labor  and  money  upon  the  property.  Such  a  title  is  a  good 
legal  title  against  every  person  but  the  true  owner. 

6.  K  the  plaintiflF  had  a  legal  title  then  he  had  the  con- 
structive possession.  If  he  had  legal  possession,  and  only 
left  the  property  for  a  short  time  intending  to  return  and 
take  it  away,  then  he  might  maintain  an  action  against  a 
wrong  doer  for  taking  it  away.  1  Swifb  Dig.,  530 ;  1  Smith 
Lead.  Cas.,  473 ;  Bird  v.  Clarky  3  Day,  272 ;  Williami  v. 
Dolheare^  id.,  498;  Bvlkeley  v.  Bolheatre,  7  Conn.,  232; 
S%a£h  V.  Milwardj  2  Bing.,  N.  C,  98.  The  leaving  of  prop- 
erty for  a  short  time,  intending  to  return,  does  not  constitute 
an  abandonment.  The  property  is  still  to  be  considered  as 
in  the  possession  of  the  plaintiflf. 
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Olnusteady  contra. 

1.  The  manure  mixed  with  the  dirt  and  ordinary  scrap- 
ings of  the  highway,  being  spread  out  over  the  surface  of  the 
highway,  was  a  part  of  the  real  estatey  and  belonged  to  the 
owner  of  the  fee,  sulyect  to  the  public  easement.  1  Swift 
Dig.,  107 ;  I!man8  v.  TumbuUj  2  Johns.,  822  ;  Fay  v.  Muz- 
zet/y  13  Gray,  53 ;  Goodrich  v.  Jones,  2  Hill,  142 ;  Danieh  v. 
Pond,  2  Pick.,  867 ;  ParBons  v.  Camp,  11  Conn.,  525 ;  1 
Wms.  Exrs.,  615. 

2.  The  scraping  up  of  the  manure  and  dirt  into  piles,  if 
the  same  was  a  part  of  the  real  estate,  did  not  change  its 
nature  to  that  of  personal  property,  unless  there  was  a  sever- 
ance of  it  from  the  realty  by  removal,  (which  there  was  not), 
whether  the  plaintiff  had  the  consent  of  the  owner  of  the  fee 
or  not,  which  consent  it  is  conceded  the  plaintiff  did  not  have. 

8.  Unless  the  scraping  up  of  the  heaps  made  their  9a\h 
stojice  j>er8onal  property,  the  plaintiff  could  not  maintain  his 
action  either  for  trespass  or  trespass  on  the  case. 

4.  In  trespass  de  bonis  asportatis,  or  trover,  the  plaintiff 
must  have  had  the  actvnl  possession,  or  a  right  to  the  imme- 
diate possession,  in  order  to  recover.  1  Hilliard  on  Torts, 
ch.  18,  §  8. 

6.  If  the  manure  was  always  personal  estate,  it  being 
spread  upon  the  surface  of  the  earth,  it  was  in  possession  of 
the  owner  of  the  fee,  who  was  not  the  plaintiff.  Chwrch  y^ 
Meeker,  84  Conn.,  482  ;  1  Swift  Dig.,  107.  The  scraping  of 
it  into  heaps,  unless  it  was  removed,  would  not  change  the 
possession  from  the  owner  of  the  fee  to  the  plaintiff.  The 
plaintiff  therefore  never  had  the  possession. 

6.  If  the  heaps  were  personal  property  the  plaintiff  never 
had  any  right  in  the  property,  but  only  mere  possession,  if 
anything,  which  he  abandoned  by  leaving  the  same  upon  the 
public  highway  from  8  o'clock  in  the  evening  until  12  o'clock 
the  next  day,  without  leaving  any  notice  on  or  about  the 
property,  or  any  one  to  exercise  control  over  the  same  in  his 
behalf.  2  HiUiard  on  Torts,  ch.  18,  §  19,  note  <?;  id.,  ch.  18, 
§  14 ;  Church  v.  Meeker ^  supra. 
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Park,  J.  We  think  the  manure  scattered  upon  the  ground, 
under  the  circumstances  of  this  case,  was  personal  property. 
The  cases  referred  to  by  the  defendant  to  show  that  it  was 
real  estate  are  not  in  point.  The  principle  of  those  cases  is, 
that  manure  made  in  the  usual  course  of  husbandry  upon  a 
farm  is  so  attached  to  and  connected  with  the  realty  that,  in 
the  absence  of  any  express  stipulation  to  the  contrary,  it  be^ 
comes  appurtenant  to  it.  The  principle  was  established  for 
the  benefit  of  agriculture.  It  found  its  origin  in  the  fact  that 
it  is  essential  to  the  successful  cultivation  of  a  farm  that  the 
manure,  produced  from  the  droppiugs  of  cattle  and  swine  fed 
upon  the  products  of  the  farm,  and  composted  with  earth  and 
vegetable  matter  taken  from  the  land,  should  be  used  to  sup- 
ply the  drain  made  upon  the  soil  in  the  production  of  crops, 
which  otherwise  would  become  impoverished  and  barren; 
and  in  the  fact  that  manure  so  produced  is  generally  regarded 
by  farmers  in  this  country  as  a  part  of  the  realty  and  has 
been  so  treated  by  landlords  and  tenants  from  time  immemo- 
rial. Daniels  v.  Pondy  21  Pick.,  367 ;  Lewis  v.  Li/man^  22 
Pick.,  437  ;  Kittredge  v.  Woods y  8  N.  Hamp.,  603 ;  Lassell 
V.  Reedy  6  Greenl.,  222 ;  Parsons  v.  Camp^  11  Conn.,  525 ; . 
Fay  V.  Muzzy y  13  Gray,  58 ;  Goodrich  v.  JoneSy  2  Hill,  142 ; 
1  Washb.  on  Real  Prop.,  5,  6. 

But  this  principle  does  not  apply  to-the  droppings  of  ani- 
mals driven  by  travelers  upon  the  highway.  The  highway  is 
not  used,  and  cannot  be  used,  for  the  purpose  of  agriculture. 
The  manure  is  of  no  benefit  whatsoever  to  it,  but  on  the  con- 
trary is  a  detriment ;  and  in  cities  and  large  villages  it  be- 
comes a  nuisance,  and  is  removed  by  public  officers  at  public 
expense.  The  finding  in  this  case  is,  "  that  the  removal  of 
the  manure  and  scrapings  was  calculated  to  improve  the 
appearance  and  health  of  the  borough."  It  is  therefore  evi- 
dent  that  the  cases  relied  upon  by  the  defendant  have  no 
application  to  the  case. 

But  it  is  said  that  if  the  manure  was  personal  property,  it 
was  in  the  possession  of  the  owner  of  the  fee,  and  the  scrap- 
ing it  into  heaps  by  the  plaintiflF  did  not  change  the  posses 
sion,  but  it  continued  as  before,  and  that  therefore  the  plain- 

VoL.  xxxvn. — 64 
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tiflF  cannot  recover,  for  he  neither  had  the  possession  nor  the 
right  to  the  immediate  possession. 

The  manure  originally  belonged  to  the  travelers  whose 
animals  dropped  it,  but  it  being  worthless  to  them  was  imme- 
diately abandoned ;  and  whether  it  then  became  the  property 
of  the  borough  of  Stamford  which  owned  the  fee  of  the  land 
on  which  tlie  manui'e  lay,  it  is  unnecessary  to  determine ;  for, 
if  it  did,  the  case  finds  that  the  removal  of  the  filth  would 
be  an  improvement  to  the  borough,  and  no  objection  was 
made  by  any  one  to  the  use  that  the  plaintiflF  attempted  to 
make  of  it.  Considering  the  character  of  such  accumulations 
upon  highways  in  cities  and  villages,  and  the  light  in  which 
they  are  everywhere  regarded  in  closely  settled  communities, 
we  cannot  believe  that  the  borough  in  this  instance  would 
have  had  any  objection  to  the  act  of  the  plaintifi"  in  removing  a 
nuisance  that  affected  the  public  health  and  the  appearance 
of  the  streets.  At  all  events,  we  think  the  facts  of  the  case 
show  a  sufficient  right  in  the  plaintifif  to  the  immediate  pos- 
session of  the  property  as  against  a  mere  wrong  doer. 

Tlie  defendant  appears  before  the  court  in  no  enviable  light. 
He  does  not  pretend  that  he  had  a  right  to  the  manure,  even 
when  scattered  upon  the  highway,  superior  to  that  of  the 
plaintiff*;  but  after  the  plaintiff*  had  changed  its  original  con- 
dition and  greatly  enhanced  its  value  by  his  labor,  he  seized 
and  appropriated  to  his  own  use  the  fruits  of  the  plaintiff*'s 
outlay,  and  now  seeks  immunity  from  responsibility  on  the 
ground  that  the  plaintifif  was  a  wrong  doer  as  well  as  himself. 
Tlie  conduct  of  the  defendant  is  in  keeping  with  his  claim, 
and  neither  commends  itself  to  the  favorable  consideration 
of  the  court.  The  plaintiflF  had  the  peaceable  and  quiet  pos- 
session of  the  property ;  and  we  deem  this  sufiScient  until 
the  borough  of  Stamford  shall  make  complaint. 

It  is  fiirther  claimed  that  if  the  plaintifif  had  a  right  to  the 
property  by  virtue  of  occupancy,  he  lost  the  right  when  he 
ceased  to  retain  the  actual  possession  of  the  manure  after 
scraping  it  into  heaps; 

We  do  not  question  the  general  doctrine,  that  where  the 
right  by  occupancy  exists,  it  exists  no  longer  than  the  party 
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retains  the  actual  possession  of  the  property,  or  till  he  appro- 
priates it  to  his  own  use  by  removing  it  to  some  other  place. 
If  he  leaves  the  property  at  the  place  where  it  was  discovered, 
and  does  nothing  whatsoever  to  enhance  its  value  or  change 
its  natui-e,  his  right  by  occupancy  is  unquestionably  gone. 
But  the  question  is,  if  a  party  finds  property  comparatively 
worthless,  as  the  plaintiflF  found  the  property  in  question, 
owing  to  its  scattered  condition  upon  the  highway,  and 
greatly  increases  its  value  by  his  labor  and  expense,  does  he 
lose  his  right  if  he  leaves  it  a  reasonable  time  to  procure  the 
means  to  take  it  away,  when  such  means  are  necessary  for 
its  removal  ? 

Suppose  a  teamster  with  a  load  of  grain,  while  traveling 
the  highway,  discovers  a  rent  in  one  of  his  bags,  and  finds 
that  his  grain  is  scattered  upon  the  road  for  the  distance  of  a 
mile.  He  considers  the  labor  of  collecting  his  corn  of  more 
value  than  the  property  itself,  and  he  therefore  abandons  it, 
and  pursues  his  way.  A  afterwards  finds  the  grain  in  this 
condition  and  gathers  it  l^erncl  by  kernel  into  heaps  by  the 
side  of  the  road,  and  leaves  it  a  reasonable  time  to  procure 
the  means  necessary  for  its  removal.  While  he  is  gone  for 
his  bag,  B  discovers  the  grain  thus  conveniently  collected  in 
heaps  and  appropriates  it  to  his  own  use.  Has  A  any  rem- 
edy ?  If  he  has  not,  the  law  in  this  instance  is  open  to  just 
reproach.  We  think  under  such  circumstances  A  would  have 
a  reasonable  time  to  remove  the  property,  and  during  such 
reasonable  time  his  right  to  it  would  be  protected.  If  this  is 
so,  then  the  principle  applies  to  the  case  under  consideration. 
A  reasonable  time  for  the  removal  of  this  manure  had  not 
elapsed  when  the  defendant  seized  and  converted  it  to  his  own 
use.  Tlie  statute  regulating  the  rights  of  parties  in  the  gath- 
ering of  sea-weed,  gives  the  party  who  heaps  it  upon  a  public 
beach  twenty-four  hours  in  which  to  remove  it,  and  that 
length  of  time  for  the  removal  of  the  property  we  think 
would  not  be  unreasonable  in  most  cases  like  the  present  one. 
We  therefore  advise  the  Court  of  Common  Pleas  to  grant 
a  new  trial. 

In  this  opinion  the  other  judges  concurred. 
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fy  IS  Chables  Gatlob,  Trustee,  v$.  Wiujam  C.  Habding  and 

OTHERS. 

MoTeable  machinery  in  a  factorj  was  mortgaged,  and  the  machinery  not  spedfi- 
callj  described,  and  no  possession  was  taken  by  the  mortgagees — Che  mortgage 
containing  a  provision  that  the  mortgagors  should  remain  in  possession.  The 
mortgagors  afterwards,  and  before  possession  t.ik^n  by  the  mortgagees,  went 
into  insolvency.  In  an  action  of  trover  brought. by  tlie  trustee  in  insolvency 
for  the  machinery,  against  the  mortgagees  who  had  since  taken  possession,  it 
was  held — I.  That  the  mortgage  was  not  good  against  creditors,  affirming 
the  decision  in  Swift  v,  Thompson,  9  Conn.,  63.  2.  That  it  did  not  affect  the 
case  that  the  mortgage  contained  a  provision  for  the  continuance  of  the  mort- 
gagors in  possession.  3.  That  the  trustee  in  insolvency  represented  creditors, 
and  could  take  advantage  in  their  behalf  of  the  constructively  fraudulent  char- 
acter of  the  conveyance. 

A  petition  for  a  foreclosure  had  been  brought  by  the  mortgagees  to  which  the 
trustee  in  insolvency  was  made  with  others  a  party  respondent,  and  a  decree 
of  foreclosure  had  been  passed  and  the  time  limited  for  redemption  had  ex- 
pired and  the  mortgagees  had  taken  possession.  Held  that  the  right  of  the 
trustee,  being  adverse  to  the  claim  of  the  mortgagees  and  not  a  right  to  re- 
deem, was  not  affected  by  the  decree,  and  thai  he  could  recover  in  trover  the 
value  of  the  property. 

Trover  for  a  quantity  of  machinery  and  manufacturing 
implements;  brought  to  the  Superior  Court  in  Fairfield 
Comity.  The  plaintiff  sued  as  trustee  in  insolvency  of  the 
Mill  River  Woolen  Manufacturing  Company  ;  the  defendants 
were  partners  under  the  name  of  Harding  Brothers  &  Com- 
pany and  claimed  the  property  under  a  mortgage  of  the  in- 
solvents made  prior  to  their  insolvency.  The  following  facts 
were  found  by  a  committee : 

The  articles  described  in  the  declaration,  and  demanded  in 
the  action,  are  of  the  value  in  the  aggregate  of  $19,718.86. 
All  the  property  originally  belonged  to  a  corporation  known 
as  the  Mill  River  Woolen  Manufacturing  Company.  This 
company  made  an  assignment  in  insolvency  in  the  probate 
court  for  the  district  of  Stamford  on  the  23d  day  of  May, 
1867,  and  the  plaintiflF  was  appointed  trustee  by  the  court  on 
the  3d  day  of  June,  1867,  and  thereupon  the  property  came 
into  his  hands,  as  trustee,  and  was  duly  inventoried. 

The  defendants  are  mortgagees  of  the  corporation,  by  a 
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mortgage  deed  dated  Sept.  12th,  1866.  The  property  con- 
veyed by  the  mortgage,  (except  a  portion  not  affected  by  the 
present  suit,)  was  described  therein  as  follows : 

"A  certain  piece  of  land,  with  the  buildings  thereon,  lying 
in  said  Stamford,  and  being  the  same  premises  conveyed  to 
the  grantors  by  Thomas  S.  Hall,  by  deed  dated  January  30th, 
1862,  and  recorded  in  the  records  of  land  of  said  Stamford, 
in  book  89,  page  177,  to  which  deed  for  a  description  of  the 
premises  reference  is  had ;  together  with  all  and  singular, 
the  privileges  and  appurtenances  .thereunto  belonging;  to- 
gether also  with  all  the  machinery,  tools  and  implements 
contained  in  the  said  buildings ;  which  said  premises  and 
buildings  are  now  used  and  occupied  by  us  in  carrying  on  the 
business  of  manufacturing ;  also  all  machinery,  tools  and  im- 
plements which  may  from  time  to  time  be  added  to  or  substi- 
tuted for  those  now  upon  said  premises  and  in  said  buildings ; 
a  schedule  of  the  principal  part  of  said  machinery,  tools  and 
implements  being  hereunto  annexed." 

The  condition  of  the  mortgage  was  as  follows : 

"  This  deed  is  on  condition,  that  whereas  an  agreement 
was  on  the  22d  day  of  June,  1866,  entered  into  by  and  be- 
tween the  said  grantors  and  the  said  grantees,  of  tiie  follow* 
ing  tenor,  that  is  to  say : 

"  This  agreement,  made  and  entered  into  by  and  between 
the  Mill  River  Woolen  Manufacturing  Company,  a  joint  stock 
corporation,  organized  under  the  laws  of  the  state  of  Connec- 
ticut, and  located  at  Stamford  in  said  state,  and  Harding 
Brothers  A  Co.,  of  the  city  of  New  York,  witnesseth, — ^that 
the  said  Mill  River  "Woolen  Manufacturing  Company  agrees 
to  consign  to  said  Harding  Brothers  k  Co.,  for  sale  on  com- 
mission, their  stock  of  manufactured  goods  now  on  hand,  and 
also  the  entire  production  of  the  manufacturing  establishment 
now  carried  on  by  them  at  said  Stamford,  from  time  to  time, 
as  their  goods  are  manufactured  and  ready  for  market,  for 
the  period  of  three  years  from  the  date  hereof.  And  in  con- 
sideration thereof  the  said  Harding  Brothers  &  Go.  agree  to 
receive  said  goods,  so  consigned  to  them,  at  their  place  of 
business  in  New  York,  for  sale  on  commission,  and  to  use 
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their  best  eflTorts  to  keep  the  goods  so  consigned  sold  up  at 
the  market  price  thereof,  and  to  make  the  usual  advance  on 
all  goods  so  consigned,  which  is  three-fourths  of  the  market 
value  of  the  same  ;  and  in  addition  to  such  advance  to  allow 
said  Mill  River  Woolen  !^Ianufacturing  Company  a  line  of 
credit  not  exceeding  the  simi  of  $75,000  or  to  extend  beyond 
said  period  of  three  years,  which  credit  is  to  be  used  as  fol- 
lows :  *  *  *  It  is  agreed  that  said  Harding  Brothers  & 
Co.  shall  be  allowed  a  commission  on  sales  of  seven  per 
cent.,  which  per  cent,  includes  usual  charges,  commission  and 
guaranty,  but  does  not  include  interest.  *  *  *  It  is  fur- 
ther agreed  that  the  said  Mill  River  Woolen  Manufacturing 
Company,  in  order  to  secure  the  performance  of  the*  foregoing 
agreement  on  their  part,  shall  execute  and  deliver  to  said 
Harding  Brothers  <fe  Co.  a  mortgage  of  the  entire  mill  property, 
both  real  and  peraonal,  belonging  to  them,  but  the  said  com* 
pany  expressly  reserve  the  right  to  relieve  their  property  from 
the  mortgage  and  incumbrance  at  any  time  within  said 
three  years,  as  well  as  after  that  time,  by  adjusting  their  ac- 
count with  said  Harding  Brothers  &  Co.,  and  paying  to  them 
whatever  may  be  due.  It  is  also  expressly  agreed  that  the 
said  Mill  River  Woolen  Manufecturing  Company  will  keep 
the  mortgaged  premises  at  all  times  fuHy  insured  against  fire, 
and  assign  the  policy  or  policies  of  insurance  to  said  Hard- 
ing Brothers  &  Co.,  by  way  of  additional  security.  This 
agreement  shall  take  effect  and  bear  date  as  of  the  22d  day 
of  June,  1866,  on  which  day  the  same  was  in  fact  made,  and 
from  which  date  the  same  has  been  acted  upon  by  the  parties 
hereto.  It  being  understood  and  agreed  by  the  parties  hereto, 
that,  whenever  during  said  term  of  three  years,  the  said  Mill 
River  Woolen  Manufacturing  Company  shall  pay  and  liqui- 
date the  entire  amount  of  credit  furnished  by  Harding  Brothers 
&  Co.,  pursuant  to  the  foregoing  agreement,  (and  any  other 
indebtedness  to  them,)  the  said  Mill  River  Woolen  Manufac- 
turing Company  may,  at  their  pleasure,  discontinue  their  con- 
signments to  said  Harding  Brothers  &  Co.,  and  dose  the 
account.  Now,  therefore,  if  we,  the  said  grantors,  shall  well 
and  truly  perform  all  things  in  said  agreement  on  our  part  to 


Digitized  by  VjOOQIC 


FEBRUARY  TERM,  1871.  611 

(jkiylor  V.  Harding. 

be  performed,  and  shall  protect,  indemnify  and  save  harmless 
the  said  grantees  from  all  loss,  cost  or  damage  on  account  of 
the  credit  extended  to  us  by  them,  as  in  said  agreement  set 
forth,  and  shall  well  and  truly  pay  all  drafts  or  obligations, 
with  the  renewals  thereof,  drawn  by  us  in  pursuance  of  said 
agreement,  then  this  deed  shall  be  void." 

The  defendants  brought  their  petition  to  foreclose  the  mort- 
gage to  the  Superior  Court  for  Fairfield  County,  held  on  the 
2d  Tuesday  in  August,  1867,  making  the  Mill  River  Woolen 
Manufacturing  Company  and  the  plaintiflF  respondents.  The 
court  at  the  same  term  passed  a  decree  of  foreclosure,  fore- 
closing the  corporation,  unless  the  debt  should  be  paid,  on  the 
first  Monday  in  November,  1867,  and  the  plaintiff  on  the 
first  Monday  in  December,  1867.  The  mortgage  debt  was 
not  paid,  and  the  decree  became  absolute.  The  defendants 
took  possession  of  the  mortgaged  .premises,  including  the 
property  sued  for,  (claiming  that  the  same  was  conveyed  to 
them  by  the  mortgage,)  on  or  about  the  20th  day  of  Novem- 
ber, 1867.  The  plaintiflF  consented  to  their  taking  possession 
of  the  property  conveyed  by  the  mortgage,  but  claimed  that 
the  propeily  in  dispute  did  not  pass  by  the  mortgage  as 
against  creditors,  and  did  not  consent  to  their  taking  posses- 
sion of  that.  The  defendants  converted  all  the  property  to 
their  own  use  prior  to  the  commencement  of  the  present  suit. 

None  of  the  property  claimed  in  the  suit  is  particularly  de- 
scribed in  the  mortgage  or  in  the  schedule  thereto  attached ; 
but  certain  pieces  of  machinery  included  in  the  claim  (and  de- 
scribed in  a  schedule  appended  to  the  finding,  but  which  it  is 
not  necessary  to  mention  more  particularly  here,)  are  the  same 
or  similar  in  kind,  and  used  for  similar  purposes,  with  some  of 
those  enumerated  in  the  schedtde  appended  to  the  mortgage. 
The  remaining  articles  diaimed  were  all  in  use  in  the  mill,  or 
liable  to  be  required  for  use  at  any  time,  and  were  necessary 
to  the  successfiil  and  convenient  operation  of  the  mill.  A 
part  of  the  property  in  dispute  was  used,  or  designed  to  be 
used,  as  implements  of,  or  in  connection  with,  the  machinery 
named  in  the  schedule  attached  to  the  mortgage ;  but  the 
evidence  did  not  enable  the  committee  to  distinguish  the  part 
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80  used  or  designed  to  be  used.  The  committee  also  found 
the  values  of  tlie  different  classes  of  the  property,  so  far  as 
the  same  was  classified  in  the  finding,  but,  in  the  disposition 
of  the  case  made  by  the  ijourt,  these  details  are  not  important. 

If,  upon  the  foregoing  facts,  the  law  should  be  held  to  be 
so,  that  the  title  to  no  part  of  the  property  in  question  vested 
in  the  defendants  by  virtue  of  the  mortgage  deed,  or  the  de- 
cree of  the  Superior  Court  passed  thereon,  or  both  combined, 
as  against  the  plaintiff,  then  the  committee  found  that  the 
plaintiff  was  entitled  to  recover  of  the  defendants  the  sum 
of  flOjTlS.Se,  with  interest  from  the  20th  day  of  November, 
1867 ;  and  tliat  if  the  title  to  a  part  of  the  property,  and  not 
to  the  whole,  should  be  held  to  be  so  vested  in  the  defendants, 
the  value  of  that  so  vested  should  be  deducted  from  tlie  value 
of  the  whole,  and  that  the  plaintiff  was  entitled  to  recover 
only  the  balance„with  like  interest ;  but  if  the  title  to  all  the 
property  should  be  held  to  be  so  vested  in  the  defendants, 
then  the  committee  found  the  issue  for  the  defendants. 

Upon  these  facts  the  case  was  reserved  for  the  advice  of 
this  court 

CurtiSj  for  the  plaintiff. 

1.  A  mortgage  of  personal  property,  unless  made  in  con- 
formity with  the  3d  and  4th  sections  of  the  statute  against 
fraudulent  conveyances,  (Gren.  Statutes,  tit.  26,)  is  fraudulent 
and  voi&  as  to  creditors,  except  where  a  delivery  of  the  prop- 
erty accompanies  the  mortgage.  Swtft  v.  Thompsoriy  9  Conn., 
68.  Such  mortgage,  to  except  it  from  the  rule  of  law  above- 
mentioned,  must  contain  a  particular  description  of  the  ma- 
chinery and  implements  mortgaged.  Oroswell  t.  AUis^  25 
Conn.,  801,  814 ;  Sbwe  v.  Keder^  27  Conn.,  658.  The  prop- 
erty mortgaged  must,  by  the  terms  of  the  statute,  be  ma- 
chinery and  implements  contained  and  used  in  a  manufactur- 
ing or  mechanical  establishment.  A  lai^e  portion  of  the 
property  claimed  by  the  defendants  under  tlieir  mortgage 
was  not  in  use.  A  portion  was  never  in  the  establishment 
until  it  was  received  by  the  plaintiff  after  the  assignment, 
and  was  never  in  the  hands  of  the  company  at  alL     A  large 
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portion  was  not  engines,  machinery  or  implements,  in  any 
sense  of  the  terms,  and  a  portion  was  not  implements  or  ma- 
chinery necessary  for  the  purpose  of  manufacturing,  and  was 
not  of  that  description  of  implements  contemplated  by  the 
statute. 

2.  The  fact  that  the  trustee  permitted  the  defendants  to 
take  possession  of  the  real  estate,  and  such  pi'operty  as  clearly 
belonged  to  them  by  the  mortgage,  cannot  be  construed  into 
an  intention  on  his  part  to  allow  them  to  acquire  title  to  prop- 
erty not  clearly  within  the  mortgage.  The  fact  that  a  portion 
of  the  property  was  afterwards  surrendered  to  the  trustee  by 
the  defendants  clearly  shows  that  the  defendants  did  not 
claim  that  the  mortgage  covered  the  whole  property.  The 
title  to  the  property  became  absolute  in  the  trustee  for  the 
purpose  of  the  trust  at  the  time  of  the  assignment,  and  he 
could  not  divest  himself  thereof  by  any  subsequent  act.  A 
trustee  in  insolvency  by  his  acts  and  admissions  cannot  divest 
himself  of  the  trust  property.  If  he  can  do  so,  then  he 
might  deprive  the  general  ci'editors  of  all  interest  in  the 
trust  estate,  .        .-. 

Childy  for  the  defendants. 

First.  The  defendants  acquired  by  their  mortgage  a  good 
title  to  all  the  property  claimed  by  the  plaintiff. 

1.  The  machinery  and  implements  under  the  description 
of  them  in  the  mortgage,  passed  to  the  mortgagees.  Rowan 
V.  Sharp's  Rifle  Mfg.  Co.,  29  Conn.,  282,  295,  328;  Walker 
V.  Vaughn,  83  id.,  583.  The  manifest  intention  of  the  mort- 
gage was  to  secure  ftiture  advances  upon  the  available  secu- 
rity of  the  mill  property  of  whatever  kind,  in  esse  and  in  fur 
iuro.  Harding  v.  Mill  River  Mfg.  Co.,  34  Conn.,  458.  And 
against  this  plaintifiF  as  well  as  against  the  mortgagors.  The 
phrase  used  is  broad  and  conveys  all  machinery,  tools  and 
implements,  in  esse  and  in  futuro ;  of  all  which  the  mortga- 
gees took  possession.  By  the  finding  all  the  articles  sued  for 
were  in  use  in  the  mill,  designed  for  use  therein,  or  had 
passed  into  the  possession  of  the  mortgagees,  and  were  there- 
fore comprised  in  the  contemplated  security.   The  possession 
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was  given  by  the  assignee  of  all  that  passed  by  the  mortgage. 
And  the  defendants  took  possession  of  all  the  property,  after 
decree  of  foreclosm*e  against  the  plaintiff,  as  well  as  his 
assignor. 

2.  The  articles  acquired  by  a  mortgagee  pass,  as  already 
seen,  where  there  is  a  foimdation  of  interest  in  the  grantor. 
2  Hilliard  on  Mortgages,  ch.  43,  §  12.  And  the  description 
is  broad  enough  to  cover  all  claimed  by  the  plaintiff.  Q-oiUd- 
ing  V.  Swett^  13  Gray,  617  ;  Harding  v.  Cobum,  12  Met.,  333. 
And  for  the  purposes  of  this  case  property  subsequently  ac- 
quired passes  to  the  mortgagees  as  if  existing  at  the  time  of 
the  mortgage.  Walker  v.  Vaughn^  supra.  .  The  articles 
added,  by  right  of  accession  follow  the  title  to  the  articles 
for  which  they  are  substituted.  Holly  v.  Brown^  14  Conn., 
255. 

Second.  If  then  all  that  was  in  esse  vested  in  the  mortga- 
gees, and  all  that  was  to  he  acquired  vested  in  them  if  pos- 
session had  been  taken,  the  only  questions  remaining  are— -Ist. 
Can  a  mortgagee  take  possession  against  a  trustee  in  insol- 
vency of  premises  mortgaged  by  such  trustee's  assignor  ?  2d. 
Is  the  possession  taken  by  the  mortgagees  sufficient  ? 

1.  It  does  not  appear  when  any  of  the  property  was  placed 
in  the  mill ;  whether  prior  to  or  subsequent  to  tlie  mortgage 
to  the  defendants.  If  prior  thereto,  we  claim  that  no  posses- 
sion was  required,  the  general  words  of  description  and  the 
schedule  being  sufficient ;  in  which  connection  we  ask  the 
court  to  notice  that  the  mortgage  was  given  in  September, 
1866,  while  the  assignment  was  in  May,  1867 — a  brief  inter- 
val ;  but  in  addition  thereto  we  claim  that  the  assignee  took 
no  more  than  his  assignor  had  to  impart ;  and  hence,  that 
inasmuch  as  against  the  assignor  our  possession  would  be 
complete,  as  we  have  already  shown,  it  would  also  be  as 
against  his  assignee  in  insolvency.  Walker  v.  Vaughn^  supra. 
In  the  cited  case  it  does  not  appear  jfrom  the  finding  tliat 
Walker  ever  took  possession,  or  that  Smith,  Daniels  &  Co.  did. 
It  was  claimed  by  counsel  and  held  by  the  court  that  a  mort- 
gage of  personal  property  to  be  acquired  in  fiUuro  was  valid 
as  against  all  persons  as  soon  as  possession  was  taken  by  the 
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mortgagee.    The  trustee's  counsel  claimed  the  mortgage  to 
be  void  and  not  to  be  healed  by  possession,  but  the  court  held 
otherwise.     We  contend  that  the  first  thing  to  be  regarded 
by  the  court  is  the  bona  fides ;  that  in  addition  thereto,  if  the 
description  is  suflScient  to  put  the  world  on  guard,  as  it  is 
here,  the  mortgagee's  claims  are  to  be  recognized  if  practica- 
ble ;  and  that,  if  such  elements  exist,  the  taking  possession 
by  the  mortgagees  as  against  any  person,  makes  operative 
the  in  futuro  provision  of  the  mortgage.  This  same  mortgage 
is  interpreted  and   passed  upon  by  this  court  in  Harding  v. 
iTill  River  Manvfacturing  Co.^  84  Conn.,  458,  and  as  against 
the  assignee  also.    We  claim,  therefore,  that  as  against  the 
assignee  we  can  take  possession ;  that  his  duty  is  merely  to 
settle  the  estate  of  the  insolvent,  and  that  he  has  no  powers 
.beyond  these.     Palmer  v.  Thayer^  28  Conn.,  287.    That  he 
takes  subject  to  all  equities  against  the  assignor.    Id. ;   Van- 
Bands  V.  Middlesex  County  Bank,  26  Conn.,  153  ;  Mitchell  v. 
Winshw,  2  Story,  685.    And  unless  fraud  appears,  the  mere 
fact  of  occupation  by  the  assignee  does  not  interfere  with  pos- 
session by  the  mortgagees.    Meade  v.  Smith,  16  Conn.,  860. 
See  also  the  criticism  upon  Swift  v.  Thompson  in  Palmer  v. 
Thayer,  28  Conn.,  245,  and  also  note  that  Swift  v.  Thompson 
was  decided  before  the  statute  as  to  mortgages  of  this  class 
was    passed.     The  case  of  Rood  v.  Welch,  28  Conn.,  167, 
differs  essentially  from  the  case  at  bar.    In^  that  case  the 
mortgage  was  held  void,  because  by  reason  of  the  uncertainty 
of  description  it  was  impossible  to  tell  what  obligation  was 
created,  and  being  void  the  mortgagee  had  no  rights  there- 
under.    Here  we  claim  that  the  intent  to  pass  all  connected 
with  and  incidental  to  the  mill  property  is  apparent,  and  in- 
cluded in  the  description.    Sprague  v.  Lisbon,  80  Conn.,  19. 
2.    The  possession  taken  gave  the  mortgagees  possession 
and  control,  as  found  by  the  fact  of  conversion  of  the  articles, 
and  also  by  the  schedule  annexed  to  the  finding.    The  com- 
mittee does  not  find  the  intent  of  the  mortgagees  or  of  the 
assignee  in  giving  possession  as  a  fact.    It  is  to  be  derived 
from  all  the  circumstances.    We  claim  that  all  the  articles 
sued  for  were  intended  to  be  embraced  in  the  mortgage,  and 
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that  under  the  reasoning  of  the  Court  in  Capen  v.  Peekhamj 
35  Conn.,  94,  it  is  perfectly  apparent,  taking  into  considera- 
tion the  "  nature  and  adaptation"  of  the  articles  to  the  uses 
and  purposes  for  which  they  were  applied,  that  the  entire 
property,  qwad  the  world  and  inter  parteSy  was  intended  to 
be  included  in  the  description,  and  is  so  far  a  part  thereof, 
if  indeed  it  is  not  of  the  realty,  as  to  pass  legally  under  the 
description.  Alvord  Carriage  Mamrfacturing  Co.  v.  CHeason^ 
86  Conn.,  86. 

Sbtmour,  J.  This  is  an  action  of  trover,  to  recover  for  the 
alleged  conversion  by  the  defendants  of  a  large  amount  of 
property,  mostly  machinery  pertaining  to  a  woolen  manufac- 
turing establishment. 

Both  plaintiff  and  defendants  claim  title  under  the  Mill 
River  Woolen  Manufacturing  Company,  the  original  owners 
of  the  property. 

The  plaintiff  claims  as  trustee  in  insolvency  by  an  assign- 
ment dated  May  28d,  1867,  under  which  the  property  came 
into  his  hands  and  was  duly  inventoried.  The  defendants 
claim  as  mortgagees  by  deed  dated  September  12th,  1866. 

None  of  the  property  in  dispute  is  particularly  described 
in  the  mqrt^age  deed,  nor  enumerated  in  the  schedule  thereto 
attached.  The  deed  was  however  duly  recorded,  and  general 
words  of  description  are  used  which,  as  between  the  parties, 
would  embrace  and  convey  all  the  machinery.  After  a  de- 
scription of  the  real  estate  the  deed  goes  on  to  say,  ^^  together 
with  all  the  machinery,  tools  and  implements  contained  in 
said  buildings;  also  all  machinery,  tools  and  implements 
which  may  from  time  to  time  be  added  to  or  substituted  for 
those  now  used  upon  said  premises  and  in  said  buildings." 

Some  of  the  property  described  in  the  plaintiff's  declara- 
tion is  manifestly  fixtures,  and  passes  as  such  witli  the  real 
estate.  For  reasons  hereinafter  stated  we  shall  advise  a  fur- 
ther enquiry  in  regard  to  what  of  it  is  real  and  what  personal, 
and  now  confine  our  attention  to  such  of  the  property  as  is 
personal,  and  the  bulk  of  it  is  clearly  such. 

By  tbe  condition  of  the  mortgage  deed  Ibe  mort^agcnrs 
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were  to  continue  in  the  possession  of  the  real  and  personal 
estate  and  cafiry  on  business  as  they  had  done,  and  no  pos- 
session was  taken  by  the  mortgagees  until  November  20th, 
1867,  at  which  time  they  did  take  possession  of  the  entire 
mortgaged  premises,  including  the  property  in  dispute  ;  and 
it  is  for  this  taking  that  the  present  action  is  brought,  claim- 
ing the  taking  to  have  been  unlawful. 

Two  important  questions  are  presented  by  the  record.  Ist. 
Is  the  conveyance  of  tlie  property,  without  possession  taken 
by  the  mortgagees,  good  under  the  circumstances  against 
creditors  ?  2.  Does  the  plaiutifif  as  trustee,  claiming  by  as- 
'  signment  from  the  Mill  River  Manufacturing  Company,  stand 
as  a  creditor  would  do  who  had  attached  the  property,  in  a 
position  to  attack  the  conveyance  ? 

We  have  a  statute  under  which  a  valid  mortgage  of  ma- 
chinery may  be  made  and  the  mortgagor  still  retain  posses- 
sion ;  but  it  is  not  claimed  that  this  mortgage  describes  the 
machinery  in  the  manner  and  with  the  particularity  which 
the  statute  requires.  The  defendants  therefore  take  no  ben- 
efit of  the  provisions  of  that  statute,  and  the  main  questions 
in  this  case  are  the  same  which  were  decided  in  Swift  v. 
ThompBon^  9  Conn.  R.,  63,  and  we  are  called  upon  to  say 
whether  we  will  abide  by  the  rulings  in  that  case  or  whether 
we  will  overrule  them.  In  that  case  the  court  were  unani- 
mous in  holding  that  the  ordinary  machinery  of  a  cotton  mill 
is  personal  estate,  and  that  it  is  subject  to  the  same  rules  as 
other  personal  property  respecting  the  necessity  of  a  change 
of  possession  to  perfect  the  title  of  the  vendee  or  mortgagee 
against  creditors. 

As  already  stated,  the  bulk  of  the  property  for  the  conver- 
sion of  which  this  action  is  brought  is  personal,  but  some  of 
it  is  obviously  parcel  of  the  realty  and  passes  as  such  with 
the  real  estate.  The  attention  of  tiie  committee  before  whom 
the  cause  was  tried  does  not  appear  to  have  been  directed  to 
a  separation  of  the  permanent  fixtures  from  the  moveable 
machinery,  and  we  advise  that  a  fiirther  hearing  be  had  for 
the  purpose  of  making  such  separation.  In  regard  to  the 
moveable  machinery  and  other  personal  property,  we  think, 
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ill  the  first  place,  that  the  law  of  Connecticut  requires  that  a 
change  of  possession  should  accompany  the  .mortgage,  and 
without  such  change  the  property  is  open  to  attachment  by 
creditors  of  the  mortgagor.  On  this  point  the  case  of  Sunft 
V.  Thompson  is,  we  think,  decisive.  The  two  cases  are  alike, 
except  that  in  the  case  of  Swift  v.  Thompson  there  was  no 
provision  in  the  mortgage  itself  for  continued  possession  by 
the  mortgagor.  We  think  tliis  difierence  cannot  aflFect  the 
result.  It  is  the  continued  possession  of  the  mortgagor  by 
consent  of  the  mortgagee  which  marks  the  transaction  as 
constructively  fraudulent  against  creditors,  and  it  can  make 
no  diflFerence  whether  the  consent  of  the  mortgagee  be,  as  in 
the  present  case,  expressed  in  the  writings,  or  be  tacit  and 
implied,  as  in  the  case  of  Swift  v.  Thompson.  Thus  far  the 
law  of  Connecticut  has  been  uniform  and  unquestioned.  But 
it  is  itrenuously  contended  that  in  a  case  where  there  is  no 
evidence  of  actual  fraud,  and  where  the  fraud  is  merely  con- 
structive from  retention  of  possession  by  the  mortgagor,  an 
assignee  in  insolvency  is  not  an  attaching  creditor,  and  not 
entitled  to  the  privileges  of  such  a  creditor.  The  argument 
is  that  the  assignee  takes  by  conveyance  from  the  mortgagor 
and  therefore  takes  only  the  same  rights  which  the  mortgagor 
himself  has,  and  that  as  the  mortgagor  cannot  set  aside  his 
own  conveyance  so  his  assignee  in  insolvency  cannot.  There 
are  cases  where  the  equity  of  the  assignee  in  insolvency  has 
been  decided  to  be  less  than  that  of  an  attaching  creditor, 
but  such  assignee  has  always  been  held  in  this  state  to  be  the 
representative  of  creditors  in  respect  to  treating  as  void  all 
conveyances  actually  or  constructively  fraudulent. 

In  giving  the  opinion  of  the  court  in  Bood  v.  Welchy  Judge 
Sanfoed  says,  (28  Conn.  R.,  163,  4,)  "  The  possession  of 
the  property  being  retained  by  the  mortgagor,  the  mortgage 
is  to  be  regarded  as  primd  facie  fraudulent  and  void,  so  tliat 
the  mortgagee  has  no  title  to  interpose  against  the  trustee's 
claim."  So  in  29  Conn.  R.,  264,  the  same  judge  says — ^"A 
conveyance  which  is  deemed  fraudulent  and  void  against  an 
attaching  creditor  himself,  must  be  invalid  also  as  against  a 
trustee,  who  stands  in  the  place  of  and  represents  creditors/' 
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These  authorities  are  so  decisive  that  we  have  no  occasion 
to  re-examine  the  question  on  principle. 

The  defendants  brought  a  petition  to  the  Superior  Court 
and  obtained  a  decree  of  foreclosure  of  their  mortgage.  The 
trustee  was  made  party  respondent  to  that  petition,  but  did 
not  appear.  The  decree  is  in  the  usual  form,  cutting  oflF  all 
rights  of  redemption.  It  is  now  suggested  that  this  decree 
has  some  bearing  on  the  rights  involved  in  the  trial  before  us. 
But  the  decree  does  not  purport  to  decide  what  property 
passed  by  the  mortgage  deed ;  it  only  bars  all  rights  of  re- 
demption in  whatever  property  the  mortgage  embraces.  The 
plaintiff  here  sets  up  no  rights  subject  to  the  mortgage,  and 
no  rights  that  can  be  barred  by  the  decree.  The  rights  which 
the  plaintiff  here  sets  up  are  in  opposition  and  adverse  to  the 
mortgage,  and  not  mere  rights  to  redeem. 

Another  claim  was  made  by  the  defendant's  counsel, namely, 
that  the  trustee  had  allowed  the  defendants  to  take  posses- 
sion of  the  property,  so  that  they  may  be  regarded  as  having 
taken  actual  possession  before  suit  brought,  but  the  trustee 
was  in  possession  of  the  property  as  such  on  the  8d  of  June, 
1867,  and  the  possession  taken  by  the  defendants  was  about 
the  20th  of  November,  1867.  The  plaintiff  claimed  the  prop- 
erty in  dispute  as  trustee.  We  think  it  clear  that  he  waived 
none  of  his  rights  as  such  in  the  transaction  alluded  to  in 
this  claim  of  the  defendants.  He  merely  abstained  from  re- 
sisting the  removal  of  the  property  by  the  defendants,  leaving 
them  to  take  it  at  their  peril. 

We  therefore  advise  that  the  plaintiff  is  entitled  to  judg- 
ment for  the  value  of  so  much  of  the  property  described  in 
the  declaration  as  is  personal  estate  ;'  and  advise  that  a  fur- 
ther hearing  be  had  to  ascertain  whether  portions  of  the 
property  are  not  permanent  fixtures  which  pass  as  part  of  ihe 
real  estate. 

In  this  opinion  the  other  judges  concurred. 
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Henry  Perry  vs.  Simpson  Waterproof  Manufacturing  Com- 

I  37  ~^^  PANY. 

A  entered  the  senrice  of  B,  who  soon  thereafter  sold  and  transferred  his  hosiness 
to  C,  after  which  A  continued  in  the  service  of  C,  but  supposed  that  he  was  in 
B*8  employ.  B  gave  no  notice  to  ^  of  the  change,  and  A  was  chaigeable 
with  no  laches  in  not  knowing  it.  Held  that  B  was  liable  for  the  wages  of  A 
after  the  sale. 

The  president  of  a  corporation,  as  snch,  has  no  power  to  bind  the  corporation 
hj  any  act  outside  of  his  official  dutj. 

The  president,  like  any  other  person,  may  be  an  agent  of  the  corporation,  and 
that  agency  may  be  proved  as  in  other  cases  of  agency. 

Where  the  president  of  a  corporation  executed  a  contract  in  its  behalf,  but  with- 
out  authority,  and  the  corporation  reoetVed  and  retained  the  substantial  bene- 
fit of  the  contract,  the  contract  was  held  binding  upon  the  corporation. 

The  secretary  of  a  corporation,  acting  also  as  a  general  agent,  informed  the  other 
contracting  party  that  a  contract  signed  by  the  president  for  the  corporation, 
was  duly  executed  to  bind  the  company.  The  party  in  good  &ith  relied  and 
acted  upon  such  information.  •  Held  that  the  corporation  was  estopped  from 
denying  the  president's  authority. 

The  knowledge  of  an  agent  in  matters  pertaining  to  his  agency,  and  within  the 
scope  of  his  anthority,  is  the  knowledge  of  the  principal.  Thb  principle  is 
peculiarly  applicable  to  corporations. 

And  where  a  corporation  has  two  agents  of  equal  power  and  authority,  notice  to 
one  is  constructive  notice  to  the  other,  and  therefore  notice  to  the  corporation. 

The  president  of  a  corporation  without  anthority  signed  the  corporate  name  to 

•  a  contract ;  the  secretary,  who  was  one  of  two  agents  with  full  power  in  the 
premises,  knew  of  the  contract  and  its  terms ;  the  other  agent  knew  of  the 
existence  of  the  contract  and  of  some  of  its  provisions ;  the  president  and  one 
of  the  agents  were  directors ;  a  supplemental  agreement  relating  to  the  con- 
tract was  signed  by  the  secretary  and  perfbrtned  by  the  company ;  the  contract 
was  partially  executed  by  the  other  party  as  to  time,  and  in  respect  to  the  ap- 
parent object  and  purpose  of  the  corporation  in  procuring  the  contract  it  was 
fully  executed;  the  execution  of  the  contract  was  intimately  connected  with 
important  and  radical  changes  in  the  business  afikirs  of  the  corporation  ;  and 
no  agent,  or  other  person  in  behalf  of  the  corporation,  objected  to  the  con- 
tract or  its  execution  by  the  other  party.  Held  that  the  corporation  ratified 
the  contract. 

The  plaintiff  contracted  to  serve  the  defendants  for  two  years,  but  was  discharged 
without  cause  before  the  expiration  of  the  time.  Held  that  the  plaintiff  was 
not  entitled  to  recover  the  stipulated  price  for  the  whole  time,  but  that  the 

.  court  should  take  into  consideration  the  value  of  the  plaintiff's  time  to  him- 
self for  the  remainder  of  the  term. 

The  defendant  is  liable  in  such  a  case  only  for  proximate  damages.  A  loss  to 
the  plaintiff  resulting  from  his  neglect  to  nse  reasonable  means  to  procure 
other  employment,  is  too  remote. 

[By  CAvnTQ,  VotTB,  and  Pasiips,  Js. ;  Buiin,  0.  J.  and  Pass,  J.,  dtwentlng.] 
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Assumpsit  for  the  breach  of  a  contract  of  the  defendants 
to  employ  the  plaintiff  in  their  service,  and  for  s^rrices  ren- 
dered under  the  contract,  with  a  general  count  for  work  and 
labor;  brought  to  the  Superior  Court  in  Fairfield  county, 
and  tried  on  the  general  issue  with  notice,  closed  to  the 
court,  before  JUinoTj  J.    The  court  found  the  following  facts: 

The  defendants  were  a  legally  incorporated  company  under 
the  laws  of  the  state  of  New  York,  with  a  capital  of  $300,000, 
and  had  their  office  in  New  York  city,  where  their  presi- 
dent and  a  majority  of  the  stockholders  and  directors  resided, 
and  where  their  meetings  were  held  and  records  kept.  The 
company  leased  a  factory  in  Bridgeport,  in  this  state,  which 
was  the  only  factory  they  operated,  and  owned  most  of  the 
machinery  therein,  and  carried  on  the  manufacture  of  a  kind 
of  goods  known  as  enameled  cloth,  and  other  oiled  goods,  in 
which  manufacture  they  were  engaged  in  the  summer  of 
1865,  and  had  been  long  previously  thereto. 

The  company  needed  a  competent  foreman  to  manage  and 
oversee  the  manufacture  of  their  goods  at  the  factory,  and 
previously  to  September  Ist,  1865,  their  president,  Simon 
Stevens,  applied  to  the  plaintiff,  and  representing  himself  to 
be  the  president  of  the  company,  offered  him  the  position  of 
foreman  and  urged  him  to  accept  the  same ;  and  at  his  re- 
quest the  plaintiff  went  with  him  to  the  factory  to  inspect  it 
and  the  machinery.  The  factory  was  then  idle  for  want  of  a 
competent  foreman,  and  the  negotiation  with  the  plaintiff  was 
continued  at  Bridgeport  by  Stevens  and  by  R.  D.  McEwen, 
the  secretary  of  the  company.  The  negotiation  resulted  in 
no  contract  until  some  time  in  July,  1865,  when  McEwen 
went  to  Boston,  where  the  plaintiff  was  eng^^ed  in  a  lucra- 
tive contract  as  head-workman  and  overseer  in  a  manufac- 
turing establishment  in  the  same  line  of  business  with  the 
defendants,  at  which  time  and  place  the  contract  below 
given  was  executed  and  delivered.  It  had  been  previously 
drawn  and  was  executed  on  the  part  of  the  company  in  its 
name  by  Mr.  Stevens,  the  president,  and  McEwen  stated  to 
the  plaintiff  that  it  was  duly  executed  to  bind  the  company. 

Vol.  xxxvn.— 66 
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The  plaintiff  thereupon  signed  anddelivered  it    The  contract 
was  as  follows : 

"An  agreement  between  the  Simpson  Waterproof  Manu- 
facturing Company  of  New  York,  by  Simon  Stevens,  its  pres- 
ident, of  the  one  part,  and  Henry  Perry,  of  Newark,  New 
Jersey,  of  the  second  part,  witnesseth :  That  the  said  Simp- 
son Waterproof  Manufacturing  Company  is  desirous  of  pro- 
curing the  services  of  said  Perry  as  foreman  at  the  foctory 
of  said  company  in  Bridgeport,  Connecticut,  and  said  Perry 
is  willing  and  desirous  of  entering  into  the  employment  of 
said  company  in  the  capacity  aforesaid.  It  is  mutually  agreed 
as  follows,  viz :  That  in  consideration  of  the  entire  time  and 
best  services  of  the  said  Perry  to  be  rendered  to  said  company 
in  the  manufacture  of  leather  cloth  and  other  oiled  goods, 
for  two  years  from  the  1st  day  of  September,  1865,  said  com- 
pany hereby  agrees  to  pay  to  said  Perry  for  such  services  the 
sum  of  $2,500  per  annum,  payable  in  weekly  installments  of 
$50,  and  said  company  further  agrees  to  give  in  trust  for  said 
Perry  fifty  shares  of  the  capital  stock  of  said  company.  But 
if  said  Simpson  Waterproof  Manufacturing  Co.  shall  be  sold 
or  transferred  to  the  Bridgeport  Rubber  Co.,  then  there  shall 
be  secured  to  said  Perry  one  hundred  shares  of  the  stock  of 
the  Bridgeport  Rubber  Co.,  in  lieu  of  the  stock  of  the  Simp- 
son Waterproof  Manufactiu'ing  Co.,  one-half  of  said  stock  to 
be  transferred  to  said  Perry  absolutely  at  the  end  of  the  first 
year  and  the  other  half  at  the  end  of  the  second  year.  Wit- 
ness our  respective  signatures  at  the  city  of  New  York  this 
13th  day  of  July,  1865. 

Attest,  The  Simpson  Watebpeoop  Mp  'o  Co., 

George  C.  Stach weather,  Smon  Stevens,  President 

R.  D.  McEwen.  H.  Pbbet.*' 

In  less  than  a  week  afterwards  the  plaintiff  saw  Mr.  Ste- 
vens in  New  York,  and  the  latter  expressly  ratified  the  cort- 
tract  by  word  of  mouth. 

Solely  in  consideration  of  the  plaintiff's  signing  the  con- 
tract, McEwen  drew  up  and  signed  the  following  memorandum 
on  the  back  of  the  original  contract.  "  The  Simpson  Water- 
proof Manufacturing  Co.,  agree  to  pay  to  Mr.  Henry  Perry 
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forty  dollars  per  week  from  the  19th  day  of  August  to  the  1st 
of  September,  1865,  in  consideration  of  signing  above  con- 
tract.   R.  D.  McEwEN,  Secretary." 

The  payments  provided  for  in  this  memorandum  were  duly 
made.  In  fulfillment  of  the  original  contract  on  his  part  the 
plaintiff  abandoned  his  situation  in  Boston,  and  on  the  Ist 
day  of  September,  1865,  entered  into  the  employment  of  the 
defendants  at  their  factory. 

There  were  six  directors  of  the  company,  among  whom 
were  Mr.  Stevens,  and  one  Edwin  L.  Simpson,  a  stockholder. 
Simpson  and  McEwen  were  the  main  business  men  of  the 
company,  and  in  charge  of  the  factory,  and  were  then  and 
during  the  whole  time  of  the  plaintiff's  service  residing  near 
the  factory  and  attended  daily  to  its  concerns,  and  paid  the 
plaintiff  whatever  was  paid  him  at  the  rate  of  $50  per  week 
for  his  services. 

The  defendants  objected  to  the  admission  of  the  contract 
in  evidence,  as  the  plaintiff  offered  no  direct  evidence  of  the 
authority  of  Stevens  as  president  to  execute  the  instrument. 
It  was  found  by  the  court  that  Stevens,  without  any  authority 
from  the  by-laws  or  articles  of  the  company,  and  without  any 
vote  or  other  authorization  by  the  board  of  directors,  and 
without  the  knowledge  of  any  other  person  connected  with 
the  company  except  McEwen,  executed  and  delivered  the 
instniment  to  the  plaintiff,  and  that  thereby  the  plaintiff  was 
induced  to  come  to  the  factory  and  render  services  to  the  de- 
fendants. It  was  also  found  that  during  the  whole  time  that 
the  plaintiff  continued  to  work  at  the  factory,  Stevens  and 
McEwen  knew  of  the  terms  of  the  contract  and  of  the 
amount  of  compensation  to  be  paid  to  the  plaintiff  under  it ; 
and  that  Simpson  understood  the  amount  to  be  paid  weekly 
to  the  plaintiff  under  the  contfact,  but  knew  nothing  farther 
of  the  existence  of  the  contract  or  of  its  terms ;  and  that 
besides  these,  there  was  no  evidence  that  any  other  officer  or 
director  of  the  company  knew  of  the  existence  of  the  con- 
tract ;  also  that  there  was  no  ratification  of  the  contract  by 
the  company  or  its  directors,  except  so  far  as  such  ratification 
might  be  inferred  from  the  facts  found.  It  further  appeared 
that  Stevens  had  never  before  made  any  contracts  for  the 
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employment  of  ordinary  workmen  for  the  company.  Upon 
these  facts  the  court  excluded  the  contract  from  consideration 
so  far  as  the  same  was  offered  as  a  contract  binding  on  the 
corporation. 

At  the  time  the  plaintiff  came  to  work  at  the  factory  it  was 
in  contemplation  by  the  defendants  to  sell  all  their  property 
to  the  Bridgeport  Rubber  Company,  a  corporation  to  be  organ- 
ized under  tlie  laws  of  Connecticut,  in  which  state  its  presi- 
dent and  a  majority  of  its  directors  and  stockholders  resided, 
and  having  a  capital  of  $150,000,  for  the  purpose  of  manufac- 
turing all  kinds  of  waterproof  goods,  and  the  same  kind  of 
enameled  goods  manufactured  by  the  defendants,  but  more 
especially  rubber  goods,  under  certain  patents  held  by  the 
Rubber  Company.  In  pursuance  of  this  intention  the  de- 
fendants did,  on  the  3d  of  October,  1865,  and  while  the  plain- 
tiff was  working  in  the  factory,  sell  and  transfer  to  the  Bridge- 
port Rubber  Company  all  their  property,  including  their  lease 
of  the  factory,  and  in  good  faith  delivered  possession,  and 
thereafter  ceased  to  have  any  right  or  interest  in  or  control 
over  the  property  or  the  business  carried  on  in  the  factory, 
and  the  Bridgeport  Rubber  Company  thereafter  occupied  the 
factory  and  held  its  stockholders'  and  directors'  meetings  m 
the  office  thereof,  and  kept  all  its  books  and  conducted  all  its 
business  and  correspondence  in  the  office  and  factory  under 
its  own  name  and  for  its  own  benefit. 

The  court  however  found  that  no  notice  whatever  of  such 
sale  and  transfer  was  given  by  any  one  to  the  plaintiff,  and 
tliat  he  was  entirely  ignorant  of  the  same  and  so  continued 
until  the  bringing  of  the  present  suit,  and  supposed  during 
all  the  time  that  he  was  still  in  the  employ  of  the  defendants, 
and  continued  to  work,  as  he  had  begun,  without  interruption, 
at  the  same  place,  at  the  sanft  business,  and  under  the  same 
supervision,  until  February  1st,  1866. 

Simpson  and  McEwen,  who  had  been  the  managing  men 
of  the  defendants'  company,  still  continued  to  be  the  manag- 
ing men  of  the  Bridgeport  Rubber  Company,  and  ^  such 
still  continued  to  direct  and  pay  the  plaintiff,  and  to  employ 
him  iu  the  same  manner  and  in  the  same  kind  of  manufSsu)- 
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ture  as  he  had  been  before  employed  in  and  during  all  the 
time  from  September  Ist  to  February  Ist,  there  was  no  ap- 
parent change  in  the  business  of  the  establishment,  and  dur 
ing  all  that  time  the  plaintiflF fulfilled  all  the  provisions  of  his 
contract  on  his  part  to  be  performed  and  worked  faithfully 
for  the  interests  of  his  employers. 

The  plaintiff  was  regularly  paid  the  sum  of  $50  per  week 
by  Simpson  and  McEwen  up  to  the  9th  day  of  November, 
1865  ;  and  from  that  time  to  February  1st,  1866,  the  same 
parties  made  irregular  payments  to  him,  so  that  at  the  time 
of  bringing  this  suit  there  was  due  him  the  sum  of  $350.  At 
the  time  of  the  sale  there  was  nothing  due  him,  but  there  was 
no  rest  in  the  account,  or  dose  of  the  same  with  him,  at  that 
time  or  afterwards  by  the  parties  making  the  payments. 

On  the  1st  day  of  February,  1866,  the  plaintiff  was  dis- 
charged from  all  employment  in  the  factory,  and  refused  any 
future  work  or  pay,  without  any  sufficient  reason,  and  without 
any  reason  whatever  being  given  him ;  and  the  defendants 
then  refused  and  have  ever  since  refused  to  pay  him  according 
to  the  agreement,  although  he  has  ever  been  willing  to  con- 
tinue his  services,  and  has  repeatedly  proffered  the  same 
within  the  life  of  the  contract  to  Stevens,  as  president  of  the 
defendants'  company,  and  also  at  the  factory  building,  and 
demanded  that  the  contract  be  performed  on  the  part  of  the 
defendants,  which  offers  of  service  and  demand  have  always 
been  refused. 

Since  his  discharge  the  plaintiff  has  sought  employment 
of  the  same  character  and  in  the  same  capacity  as  that  from 
which  he  was  discharged,  and  in  which  for  many  years  he 
has  successfully  labored,  but  during  the  life  of  the  contract 
he  was  not  able  to  find  any.  He  could  have  foimd  employ- 
ment of  a  lower  grade  as  journeyman  or  common  laborer  in 
similar  establishments  in  New  Jersey,  but  not  in  Bridgeport 
or  its  vicinity. 

The  Bridgeport  Rubber  Company  did  not  publish  its  arti- 
cles of  association,  as  by  statute  provided,  nor  deposit  the 
certificates  required  by  law  with  the  secretary  of  the  state 
and  town  clerk  of  the  town,  until  February  26th,  1866,  and 
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until  fourteen  days  after  the  present  suit  was  commenced. 
But  in  all  other  respects  the  organization  of  the  company 
was  complete  and  according  to  law,  and  the  omissions  above 
stated  occurred  through  the  oversight  of  the  secretary  and 
not  through  any  intentional  negligence  on  the  part  of  the 
corporation  or  any  of  its  officers. 

•  The  plaintiff  claimed  that  facts  appertaining  to  the  change 
from  the  defendants  to  the  Bridgeport  Rubber  Company  con- 
stituted no  defence  against  his  claims,  and  that  the  change 
was  not  effectual  and  bond  fide  as  to  him,  and  asked  the 
court  so  to  decide  ;  but  the  court  decided  that  the  change  was 
effectual  and  bond  fide^  both  in  fact  and  as  to  the  plaintiff. 
The  plaintiff  further  claimed  that  upon  the  facts  the  law  was 
so  that  he  could  recover  an  amount  of  compensation  equal  to 
that  specified  in  the  contract  for  the  full  time  specified  there- 
in ;  but  the  court  held  that  he  could  only  recover  for  the  wages 
unpaid  on  the  first  of  February,  1866,  namely,  the  sum  of 
$350,  and  interest  thereon. 

Tlie  defendants  claimed  that  upon  the  facts  they  were  not 
liable,  either  under  the  written  contract,  or  for  any  wages 
that  accrued  to  the  plaintiff  after  the  transfer  to,  and  while 
he  was  in  the  employ  of,  the  Bridgeport  Rubber  Company. 
But  the  court  rendered  judgment  against  the  defendants  for 
the  simi  of  $350,  and  interest  thereon  from  the  1st  day  of 
February,  1866. 

Both  the  plaintiff  and  the  defendants  moved  for  a  new 
trial.  Tlie  plaintiff  also  filed  a  motion  in  error.  The  grounds 
of  the  plaintiff's  motions  were,  that  th'e  court  decided — 1st, 
that  the  contract  was  not  legal  and  binding  upon  the  defend- 
ants ;  2d,  that  the  plaintiff  was  not  entitled  to  recover  the 
full  amount  of  compensation  provided  for  by  the  contract 
and  for  the  full  term  embraced  therein ;  3d,  tliat  the  change 
from  the  defendants  to  the  Bridgeport  Rubber  Company  was, 
as  to  the  plaintiff  and  his  rights,  effectual  and  bond  fide ;  4th, 
t^at  the  contract  was  not  legally  ratified  and  confirmed  by 
the  defendants!  The  ground  of  the  defendants'  motion  was 
that  the  court  held  that  they  were  liable  for  the  services  of 
the  plaintiff  after  the  transfer  of  their  property  to  the  Bridge- 
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port  Rubber  Company  and  their  ceasing  to  have  tlie  benefit 
of  his  services. 

The  case  was  argued  before  this  court  at  its  February  term 
1870,  by  Sanford  and  E.  W.  Seymour  for  the  plaintiff,  and 
by  Treat  and  Blake  for  the  defendants,  and  was  re-arguod  at 
the  present  term  by  order  of  the  com-t. 

Sanfordj  with  whom  was  M.  W.  Seymour^  for  the  plaintiff. 

Before  entering  into  the  discussion  of  the  case,  it  is  impor- 
tant to  consider  the  changes  wrought  of  late  in  the  powers, 
duties  and  liabilities  of  corporations  in  reference  to  making 
contracts.  These  powers  and  liabilities  have  been  greatly  ex- 
tended. 2  Kent  Com.,  291 ;  Ang.  &  Ames  on  Corp.,  §§  112, 
228,  237,  238,  240  ;  Story  on  Agency,  §  53  ;  1  Parsons  on 
Cont.,  (5th  ed.,)  138.  With  these  principles  in  view  we 
claim  that — 

1.  The  contract  in  question  was  legal  and  binding  on  the  de- 
fendants.— 1st.  Although  it  does  not  appear  that  the  presi- 
dent was  specially  autliorized  to  execute  and  deliver  the  con- 
tract, yet  as  no  one  had  special  power  for  that  purpose,  and 
the  necessity  of  the  company  demanded  the  execution  thereof, 
it  was  within  the  general  scope  of  his  power.  2  Kent  Com., 
291,  note,  614 ;  Judson  v.  SturgeSy  5  Day,  556 ;  Cabot  v. 
Q-iveriy  45  Maine,  144  ;  Beers  v.  Phoenix  Glass  Co.^  14  Barb., 
858 ;  DeGroff  v.  Am.  Linen  Thread  Co.,  21  N.  York,  124 ; 
Messenger  v.  City  of  Buffalo,  id.,  196 ;  Smith  v.  Law,  id.,  296 ; 
Beverly  v.  Lincoln  Gas  Light  Co.,  6  Adol.  &  El.,  829.— 2d. 
The  company  are  estopped  from  asserting  that  the  contract 
was  not  binding,  for  the  secretary  expressly  stated  that  it 
"  was  duly  executed  to  bind  the  company,"  and  the  president 
ratified  the  same,  and  both  were  held  out  to  the  world  as  per- 
sons bound  to  know  the  proper  form  of  contracting  with  the 
company.  Story  on  Agency,  §  139. — 3d.  If  a  person  not 
duly  authorized  make  a  contract  for  a  corporation,  and  the 
corporation  take  and  hold  the  benefit  derived  fi-om  such  con- 
tract, it  is  estopped  from  denying  the  authority  of  the  agent ; 
or  if  the  agent  is  held  out  to  the  world  as  authorized.  1  Par- 
sons on  Cont.,  (5th  ed.,)  139 ;  Bulkley  v.  Derby  Fishing  Co.^ 


Digitized  by  VjOOQIC 


628  FAIRFIELD  COUNTY. 

Perry  v,  Simpson  Waterproof  Manf.  Co. 

2  Conn.,  254  ;  2  Kent  Com.,  288,  614 ;  Soaker  v.  Sagle 
Bank,  30  N.  York,  83 ;  N.  York  ^  N.  Haven  B.  B.  Co.y 
V.  Hoody  22  Conn.,  502 ;  PerkvM  v.  Washington  Ins.  Co.j 
4  Cowen,  645;  Aug.  &  Ames  on  Corp.,  §284;  iV.  York 
^  N.  Haven  R.  B.  Co.  v.  Schuyler,  84  N.  York,  53 ;  Mumr 
ford  V.  Hawkins,  5  Denio,  855;  Burtxs  v.  Buffalo  ^  State 
Line  B.  B.  Co.,  24  N.York,  269;  Chrosvenor  y.  N.  York 
Central  B.  B.  Co.,  39  id.,  87. 

2.  In  absende  of  proof  as  to  how  the  contract  should  be 
executed,  it  must  be  held  binding.  Sher^ian  v.  Filch,  98 
Mass.,  59,  63. 

8.  There  was  a  suflScient  ratification  of  the  contract. — 1st. 
The  president  and  secretary  of  the  company  knew  of  the 
terms  of  the  contract  and  that  the  plaintiff  was  working  under 
it  for  the  company.  Simpson,  the  superintendent,  knew  of  the 
amount  of  salary  and  times  of  payment,  and  tliat  the  plaintiff 
was  working  for  the  company.  The  president,  the  secretary 
and  superintendent  were  tliree  of  the  six  directors,  the  other 
tliree  being  out  of  the  state,  and  paying  no  attention  to  the 
affairs  of  the  company.  BeuterY.  Electric  Telegraph  Co.,  87  Eng. 
L.  &  Eq.,  189 ;  U.  States  Bank  v.  Dandridge,  12  Wheat.,  68 ; 
Fay  V.  Noble,  12  Cush.,  1.  McEwen  had  as  much  authority 
as  a  "  managing  man"  as  Simpson.  They  two  ran  the  con- 
cern like  partners.  The  act  of  either  bound  the  company. 
Hov^  V.  Heeler,  27  Conn.,  538.— 2d.  The  company  knew  of 
the  memorandum  endowed  by  McEwen  on  the  contract,  and 
of  its  terms,  and  faithfully  executed  it.  It  would  be  against 
sound  policy  to  permit  them  to  avail  themselves  of  so  gross 
negligence  as  would  be  implied  in  their  failure  to  know  what 
the  contract  was  upon  which  it  was  endorsed  and  to  which  it 
referred. — 3d.  The  defendants  knew  their  factory  was  idle  for 
the  want  of  a  foreman.  They  must  have  known  that  that  want 
was  supplied  when  their  factoiy  resumed  operations.  Their 
silence  in  these  circumstances  was  a  ratification.  Peterson  T. 
Mayor  ^c.  of  New  York,  17  N.  York,  458  ;  Dunn  v.  St.  An. 
drew^s  Church,  14  Johns.,  118 ;  Chrannis  v.Branden,  5  Mass., 
80 ;  Hoyl  v.  Thompson's  Exr.,  19  id.,  207 ;  BisseUy.  Michigan 
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Southern  R.  R.  Co.,  22  id.,  258  ;  Benedict  t.  SmUh,  10  Paige, 
126 ;  St.  Mary's  Church  v.  Cagger,  6  Barb.,  681 ;  Bankof 
Columbia  y.  PaUerson,  7  Cranch,  306 ;  Am.  Ins.  Co.  y.  Oakley, 
9  Paige,  496 ;  Andover  ^c.  Turnpike  Co.  y.  Gould,  6  Mass., 
40 ;  Salem  Bank  v.  Gloucester  Bank,  17  id.,  29 ;  Brigham  v. 
Peters,  1  Gray,  147.  By  not  disavowing  the  acts  of  his  agent, 
as  soon  as  they  come  to  his  knowledge,  a  party  makes  those 
acts  his  own.  Benedict  v.  Smith,  10  Paige,  126 ;  Brigham  v. 
Peters,  1  Gray,  147  ;  Hoyt  y.  Thompson's  JExrs.,  19  N.  York, 
207. — 4th.  Notice  to  the  president,  secretary  and  superintend- 
ent, they  also  being  directors,  was  notice  to  the  defendants. 
Fulton  Bank  v.  N.  York  ^  Sharon  Canal  Co.,  4  Paige,  127 ; 
Ang.  &  Ames  on  Corp.,  §  805 ;  Bank  of  U.  States  v.  Davis, 
2  Hill,  452 ;  Farmers'  ^  Citizens'  Bank  y.  Payne,  25  Conn., 
444. 

4.  The  full  price  for  the  full  term  of  tlie  contract  should 
be  awarded  as  damages.  Costigan  v.  Mohawk  ^  Hudson  R. 
R.  Co.,  2  Denio,  609  ;  GandeU  v.  Pontigny,  4  Camp.,  875 ; 
Shannon  v.  Comstock,  21  Wend.,  457 ;  Busted  v.  Craig,  86 
N.  York,  221 ;  1  Parsons  on  Cont.,  619, 520,  note ;  Sedgwick 
on  Damages,  95,  note  2 ;  id.,  120  and  note ;  Remelee  y.  Hall, 
81  Verm.,  682. 

6.  The  change  in  the  corporations  was  not  valid  as  to  the 
plaintiff.  Tlie  Simpson  Waterproof  Manufacturing  Company 
has  not  ceased  to  exist  as  to  its  legal  liabilities ;  or  it  is 
merged  into  the  Bridgeport  Rubber  Company. 

Treat  and  BuUocky  for  the  defendants. 

1.  Tlie  contract  was  properly  excluded  as  evidence.  On 
its  face  it  does  not  disclose  any  authority  in  Stevens  other 
than  as  president ;  and  the  principle  is  well  settled  that  a 
corporation  is  not  bound  by  a  contract  made  by  its  president 
simply  because  he  is  president.  B'Arcy  v.  Tamar,  Kit-hiU 
^  Catlington  Railway  Co.,  Law  Rep.,  2  Exch.,  158  ;  Bacon 
Y.  Miss.  Bis.  Co.,  81  Miss.,  116;  Curtiss  v.  Murry,  26  Cal., 
688;  Crump  v.  U.  States  Mining  Co.^  7  Gratt,,  852;  Mt. 
Sterling  Turnpike  Co.  v.  Looney,  1  Mete.  (Ky.,)  550 ;  Olney 
Y.  Chadsey,  7  R.  Isl.,  224 ;   Spyker  v.  Spence,  8  Ala.,  888; 
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Blen  V.  Bear  River  ^  Auburn  Co.^  20  Cal.,  602 ;  Farmers^ 
Bank  v.  McKee^  2  Peim.  S.  R.,  318 ;  Ashuelot  Mani^factur- 
ing  Co.  v.  Marshy  1  Cush.,  507  ;  EaH  v.  Stone,  30  Conn.,  94: 
Chicago  ^  Quincy  R.  R.  Co.  v.  Coleman^  18  111.,  297 ;  Hart- 
ford Bank  v.  ffarty  3  Day,  495.  But  the  defendants  are  a 
New  York  corporation,  established  for  manufacturing  pur- 
poses ;  and  under  the  laws  of  that  state  the  trustees,  as  they 
are  there  termed,  are  entrusted  with  the  entire  management 
of  the  affairs  of  the  company,  including  the  adoption  of  by- 
laws and  the  appointment  of  officers.  Tlie  law  of  New  York 
is  the  same  as  in  other  states.  Life  ^  Fire  Ins.  Co.  v.  Jtfe- 
chanics*  Fire  Ins.  Co.^  7  Wend.,  81 ;  Benedict  v.  Lansing^  5 
Denio,  283 ;  MoOullough  v.  Moss^  id.,  575 :  Clark  v.  Farmers* 
Woolen  Manf,  Co.^  15  Wend.,  256;  Brouwer  v.  Appleby^  1 
Sandf.,  158, 171 ;  Donovan  v.  3Iayor  ^c.  of  K  York,  33  N. 
York,  291.  The  court  will  not  presume  that  Stevens  had  au- 
thority. The  plaintiff  must  prove  it.  He  had  as  president 
no  more  authority  than  any  other  director.  He  could  bind 
the  company  only  while  acting  within  tlie  scope  of  his  author- 
ity. Chicago  ^  Quincy  R.  R.  Co.  v.  Coleman,  18  111.,  297. 
Stevens  clearly  had  no  express  authority.  The  court  finds 
not  only  that  he  had  no  authority  from  the  by-laws  or  articles 
of  association,  or  from  the  directors,  but  that  of  six  directors 
not  one  besides  himself  ever  saw  it,  or  knew  that  it  was  ever 
made  or  ever  contemplated.  He  had  none  by  usage.  The 
court  finds  that  "  he  iad  never  before  made  any  contracts  for 
the  employment  of  ordinary  workmen."  Usage  must  be 
proved.  The  plaintiff  did  not  show  that  lie  ever  made  a  con- 
tract of  any  kind  for  the  defendants.  He  had  none  of  neces- 
sity. If  authority  be  claimed  on  this  ground  then  such  ne- 
cessity must  be  the  measure  of  the  authority.  The  plaintiff 
claims  that  there  was  a  necessity,  and  the  court  finds  that 
the  defendants  "  needed,  and  that  their  factory  was  idle  for 
want  of,  a  competent  foreman."  Now  tliis  must  have  been 
a  temporary,  not  a  permanent  want ;  an  apparent,  not  a  real 
need.  There  was  no  necessity  for  the  defendants  to  carry  on 
business  at  all.  Indeed  they  intended  to  stop  and  sell  out, 
of  which  both  Stevens  and  tlie  plaintiff  had  knowledge,  as 
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appears  in  the  contract  itself.  But  whether  the  necessity,  if 
any  existed,  should  be  supplied  or  not,  was  for  the  directors 
to  decide.  The  contract  was  for  two  years,  the  necessity  was 
limited  to  the  term  of  the  defendants'  corporate  existence. 
Of  course  if  Stevens,  as  president,  tad  not  authority  as  pres- 
ident, McEwen  had  not  as  secretary. 

2.  The  contract  was  never  ratified.  Tlie  court  finds  there 
was  no  express  ratification  by  the  directors  and  no  knowledge 
by  them  of  the  contract.  There  can  be  no  ratification  with- 
out knowledge.  Ang,  <fe  Ames  on  Corp.,  §§311,  312,  504. 
A  ratification  implies  knowledge.  Blen  v.  Bear  River  ^ 
Auburn  Co.^  20  Cal.,  602.  The  plaintiff  says  the  contract 
was  ratified  by  Simpson  and  McEwen.  The  same  rule  of  law 
applies  to  them  as  to  Stevens.  They  could,  as  agents,  bind 
the  company  within  the  scope  of  their  agency  or  authority. 
Now,  what  authority  had  they  ?  Here  as  before  the  burden 
of  proof  is  upon  the  plaintiflF.  This  contract  is  a  very  extra- 
ordinary one,  and  the  plaintiflF  must  be  held  to  strict  and 
ample  proof  of  authority.  As  much  authority  is  required  to 
ratify  a  contract  as  to  make  it.  "  The  power  to  ratify  neces- 
sarily supposes  the  power  to  make  the  contract  in  the  first 
instance,  and  the  power  to  ratify  in  a  given  mode  supposes 
the  power  to  contract  in  the  same  way."  Zottman  v.  San 
Francisco y  20  Cal.,  96  p  Dubuque  Female  College  v.  City  of 
Dubuque^  13  Iowa,  555.  Neither  Simpson  as  director,  nor 
McEwen  as  secretary,  nor  both,  could  make  or  ratify  the 
contract.  All  the  court  has  found  is  that  Simpson  and 
McEwen  "  were  the  main  business  men,"  were  the  "  manag- 
ing men,"  and  were  "  resident  near  and  in  charge  of  the  fac- 
tory, and  attended  daily  to  its  concerns."  For  aught  tliat 
appears,  neither  nor  both  of  them  ever  made  a  contract  of 
any  kind,  much  more  one  like  this.  Was  their  agency  or 
authority,  if  they  had  any,  joint  or  separate  ?  If  joint,  could 
one  act  without  the  other  ?  Kupfery.  South  Parish^  12  Mass., 
185.  If  separate,  what  part  of  the  business  did  each  attend 
to  ?  The  finding  speaks  of  them  only  as  acting  together, 
and  we  must  take  the  plaintifi^s  case  as  he  presents  it.  The 
essential  ingredients  of  the  contract  were  price  and  time. 
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McEwen  knew  of  both  ;  Simpson  only  of  the  price  per  week. 
It  is  said  that  notice  of  the  acts  of  agents  will  be  implied. 
This  is  true  if  the  acts  were  within  the  scope  of  their  agency 
and  not  otherwise.  And  the  same  rule  applies  to  the  knowl- 
edge of  agents.  Fairfield  County  Turnpike  Co.  v.  Thorpy  13 
Conn.,  173.  An  estoppel  in  this  case  must  depend  upon 
knowledge.  Freston  v.  Manny  26  Conn.,  118.  No  negligence 
is  imputed  to  the  defendants. 

3.  The  transfer  to  the  new  company  was  valid  against  the 
plaintiff.  The  court  finds  that  the  sale  was  band  fide^  and 
that  the  new  company  was  a  Connecticut  corporation,  with  a 
majority  of  its  directors  and  stockholders  residents  of  the 
state,  organized  for  the  purpose  of  manufacturing  the  same 
goods  as  the  defendants,  and  also  all  kinds  of  waterproof 
goods,  but  more  especially  rubber  goods,  under  certain  patents 
held  by  the  new  company.  The  only  ground  therefore  upon 
which  the  plaintiff  can  claim  against  us  is,  that  he  had  no 
notice  of  the  transfer.  But  he  had  notice  of  our  intentions, 
and  his  ignorance  is  his  own  fault.  The  court  must  have 
found  against  us  upon  an  implied  contract.  But  the  defend- 
ants before  the  sale  had  no  power  to  make  a  binding  contract 
with  the  plaintiff  to  work  for  another  company.  And  can  an 
implied  contract  be  enforced  which  could  not  be  if  express  ? 

4;  The  plaintiff  claims  as  damages  the  full  price  for  his 
full  term.  He  cannot  receive  wages  as  such.  An  action  for 
breach  of  contract  is  only  for  damages.  Tlie  rule  seems  not 
to  be  well  settled.  In  a  recent  English  case  it  was  holden 
"  that  the  plaintiff  was  entitled  only  to  so  much  as  would 
compensate  him  for  loss  of  opportunity  to  earn  the  contract 
price,  against  which  should  be  set  something  for  the  saving 
of  his  time  and  labor  in  not  having  had  to  earn  it,*'  McKean 
V.  Conlei/y  7  L.  T.,  N.  S.,  828.  Substantially  the  same  rule 
is  laid  down  in  other  cases,  although  expressed  differently. 
French  v.  Brooke y  4  Moore  &  Payne>  11.  In  Gordon  v.  Brews- 
tevj  7  Wis.,  855,  the  court  say :  "  The  rule  of  damages  is  the 
rate  of  salary  from  the  time  of  the  breach  up  to  the  time  of 
trial,  less  the  amount  the  plaintiff  might  have  earned  in  the 
meantime."    "  The  plaintiff  is  entitled  to  the  actual  dam- 
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ages  he  sustained  in  his  disappointment  and  loss  of  equally 
profitable  employment."  Whilaker  v.  Sandifer,  1  Duvall, 
261.  ^^ Actual  damages,  all  the  circumstances  considered, 
would  be  the  true  measure."  Wright  v.  Falkner^  37  Ala., 
274.  The  true  rule  would  seem  to  be  that  for  breach  of  con- 
tract only  actual  damages  can  be  recovered. 

Carpenter,  J.  Each  party  filed  a  motion  for  a  new  trial 
in  this  case-;  the  defendants,  op  the  ground  that  the  court 
erred  in  ruling  that  they  were  liable  for  the  services  of  the 
plaintiff  rendered  for  the  Bridgeport  Rubber  Company ;  and 
the  plaintiflF,  on  the  ground  that  the  court  erred  in  ruling 
that  the  contract  annexed  to  the  finding  of  the  court  was 
not  admissible  in  evidence. 

-  We  will  first  consider  the  question  presented  by  the  defend- 
ants' motion.  We  are  all  agreed  that  under  the  circumstances 
detailed  in  the  finding  of  facts,  the  ruling  of  the  court  below, 
that  the  plaintiff  was  entitled  to  recover  for  services  actually 
performed,  although  for  another  corporation,  was  correct.  It 
is  not  denied  .that  whatever  contract  there  was  in  relation  to 
such  services,  whether  express  or  implied,  was  made  with  the 
defendants.  He  went  into  their  employment  September  1st, 
1865,  and  so  continued,  as  he  supposed  and  believed,  until 
February  1st,  1866,  when  he  was  discharged.  The  defend- 
ants sold  out  their  business  to  the  Bridgeport  Rubber  Com- 
pany about  the  first  of  October,  1865 ;  but  it  was  done  in 
such  a  manner,  and  the  change  of  business  was  so  made, 
and  the  business  subsequently  so  conducted,  as  to  leave  the 
plaintiff  entirely  ignorant  of  the  change.  The  defendants 
failed  to  notify  him  that  they  were  no  longer  carrying  on  the 
business.  It  was  clearly  their  duty  to  have  given  such  notice 
if  they  would  relieve  themselves  of  their  liability  to  him. 
Although  the  contract  signed  by  him  contemplated  the  possi- 
bility, and  probability  even,  that  such  a  change  would  be 
made,  yet  there  was  no  certainty  of  it,  and  there  is  nothing 
in  the  contract  or  in  the  circumstances  of  the  case  to  show 
that  the  plaintiff  was  to  take  notice  of  the  transfer  at  his 
peril,  or  which  placed  him  under  obligation  to  make  inquiry. 
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Of  course  there  was  no  laches  in  the  plaintiflF  in  remaining 
ignorant  of  the  transfer.  On  the  other  hand,  the  defendants 
knew  of  tlie  transfer  as  soon  as  made,  and  could,  without  in- 
convenience, have  given  the  plaintiflF  notice.  Until  such 
notice  they  remained  liable  for  his  services.  It  is  true  the 
Rubber  Company  were  liable  upon  an  implied  promise,  if  the 
plaintiff  had  elected  to  pursue  his  remedy  against  them ;  but 
that  in  no  way  aflTects  the  defendants'  liability.  But  it  is  un- 
necessary to  pursue  this  branch  of  the  case  further,  as  the 
views  of  a  majority  of  the  court  upon  the  questions  presented 
by  the  plaintiflF's  motion,  if  sound,  show  conclusively  tliat 
the  defendants  are  not  entitled  to  a  new  trial. 

That  brings  us  to  consider  the  question  whether  the  court 
below  did  right  in  excluding  the  contract  as  evidence  in  the 
cause,  on  the  ground  that  it  could  not  be  regarded  as  the  con-, 
tract  of  the  corporation. 

We  thinTc  it  is  quite  clear  that  the  president  of  a  corpora- 
tion, merely  as  president,  has  no  power  to  bind  the  corpora- 
tion by  any  act  of  his  aside  from  his  oflScial  duties.  It  is 
equally  clear  that  the  president,  like  any  other  person,  may 
be  constituted  an  agent  for  the  transaction  of  its  business. 
His  authority  so  to  act  may  be  fomid  in  the  charter  or  by-laws, 
in  a  direct  vote  of  the  corporation  or  board  of  directors,  or  in 
usage  acquiesced  in  by  the  corporation.  A  corporation  will 
also  be  bound  by  the  unauthorized  acts  of  its  pi^esident  if  it 
subsequently  ratiQes  those  acts,  or  so  conducts  itself  with 
reference  to  them  as  that  it  ought  to  be  estopped  from  deny- 
ing his  authority ;  and  generally,  the  doctrine  of  estoppel 
will  apply  whenever  the  corporation  receives  and  retains  the 
benefit  of  the  contract. 

Now  the  consideration  of  this  contract,  moving  from  the 
plaintiflF,  is  two-fold ; — 1st,  the  inconvenience  or  injury  to  him 
in  consequence  of  giving  up  a  lucrative  situation  ;  and  2d, 
services  to  be  rendered  by  him  for  the  defendants.  Those 
services  were  chiefly  important  to  the  defendants  on  account 
of  the  peculiar  situation  of  their  works,  then  standing  idle 
for  the  want  of  a  competent  foreman,  and  the  skill  and  expe- 
rience of  the  plaintiff  in  the  business  in  which  he  was  to  be 
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engaged.     At  the  request  of  the  president  and  secretary  of 
the  corporation,  the  plaintiff  relinquished  his  previous  situa- 
tion, to  his  own  iiyury,  thereby  performing  fully  his  part  of 
the  contract  in  that  respect,  and  the  defendants  received  the 
full  benefit  of  it.     The  plaintiff  entered  the  service  of  the 
defendants,  and  performed  faithfully  all  the  duties  required 
of  him,  until  he  was,  without  cause,  and  against  his  will,  dis- 
chaiged  by  the  defendants  or  their  assigns.     The  services 
rendered  prior  to  the  transfer  to  the  Rubber  Company  were 
rendered   for  the  defendants;  those  subsequently  rendered 
were,  as  between  these  parties,  and  in  contemplation  of  law, 
also  rendered  for  their  benefit.     As  the  plaintiff  was  ready 
and  willing  to  fulfil  his  contract,  we  may  say  truthfully,  in  a 
legal  sense,  that  the  defendants. had  the  benefit  of  it ;  at  least 
the  benefit  of  services  actually  rendered,  and  certainly  it  was 
no  fault  of  the  plaintiff  that  they  did  not  receive  the  benefit 
of  his  services  for  the  full  period  of  two  years.     In  estimat- 
ing the  value  of  those  services  to  the  defendants,  it  must  be 
borne  in  mind  that  that  value  consisted,  not  merely  of  so 
much  time  devoted  to  their  service,  and  of  the  employmient 
for  their  benefit  of  his  skill  and  experience,  but  it  was  largely 
enhanced  by  the  peculiar  circumstances  of  the  defendants. 
Their  mill  had  stood  idle  for  two  months  at  least,  for  the  want 
of  a  suitable  man  to  act  as  foreman  in  operating  it.    They 
contemplated  a  sale  of  their  entire  property  to  a  corporation 
to  be  organized   under  the  laws  of  this  state.     In  order  to 
effect  an  advantageous  sale,  it  would  seem  important  that  the 
mill  should  be  put  in  operation.     For  that  purpose,  and  until 
a  sale,  the  defendants  needed  a  foreman.     After  a  sale  they 
did-  not  need  one.    For  so  short  a  time  a  competent  man 
could  not  easily  be  obtained.    Probably  none  could  be  had 
for  less  than  two  years ;  otherwise  they  would  hardly  have 
employed  one  for  so  long  a  time,  especially  as  they  contem- 
plated a  sale  so  soon.    In  one  month  after  the  mill  started 
the  contemplated  sale  took  place,  and  four  months  afterwards 
the  plaintiff  was  discharged.     It  is  therefore  reasonable  to 
infer  that  the  principal  object  had  in  view  by  the  president 
and  secretary  of  the  corporation  was  to  place  the  property  of 
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the  defendants  in  a  position  to  be  advantageously  8old«  No 
other  reasonable  construction  can  be  put  upon  the  finding. 
K  a  sale  could  as  well  have  been  effected  without  resuming 
operations  at  the  mill,  why  was  it  not  done  ?  What  necessity 
for  contracting  with  the  plaintiff  for  a  term  of  years  extend- 
ing beyond  the  contemplated  existence  of  the  corporation 
itself?  But  whether  we  are  right  in  this  inference  or  not  is 
not  very  material,  for  it  is  certain  that  the  corporation  chose 
to  use  the  time,  skill  and  experience  of  the  plaintiff,  after 
subjecting  him  to  the  inconvenience  referred  to,  precisely  in 
that  way.  They  deemed  it  for  their  interest  to  do  so,  and 
the  effect  upon  the  plaintiff  was  the  same  whether  they  orig- 
inally intended  it  or  not.  The  corporation  therefore  received 
substantially  the  full  benefit  of  the  contract. 

In  view  of  these  iacts,  is  it  consistent  with  honesty  and 
fair  dealing  for  the  defendants,  through  the  instrumentaUty 
of  this  contract,  to  accomplish  their  object,  and  then  repudi- 
ate the  contract  and  turn  the  plaintiff  out  of  employment  ? 
Who  can  believe  that  the  plaintiff,  could  he  have  foreseen 
what  was  to  be,  would  have  entered  into  tliis  contract  ?  If 
not  binding,  does  it  not  operate  as  a  fraud  upon  him  ?  And 
oan  this  court  lend  its  sanction  to  a  fraud  so  gross  and  pal- 
pable? 

But  there  is  another  ground,  as  it  seems  to  me,  on  which 
the  defendants  ought  to  be  estopped  from  denying  that  this 
was  their  contract.  The  president  represented  to  the  plain- 
tiff that  he  was  authorized  to  sign  the  contract  for  the  cor- 
poration. Before  the  plaintiff  executed  it  he  was  informed 
by  McEwen,  the  secretary, that  the  contract  thus  signed  "was 
duly  executed  to  bind  the  defendants."  He  relied  and  acted 
in  good  faith  upon  these  representations.  If  it  was  a  ques- 
tion of  diligence  on  his  part,  it  is  difficult  to  see  how  he 
could  have  done  more.  To  whom  else  should  he  have  gone 
for  information  ?  The  secretary  was  the  legal  custodian  of  the 
records  of  the  corporation,  and  ordinarily,  and  therefore  pre- 
sumptively in  this  case,  of  the  reoords  of  the  board  of  di- 
rectors also.  It  was  natural  for  the  plaintiff  to  presume  that 
he  knew  what  they  were,  and  that  he  understood  the  powers 
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and  duties  of  the  agents  and  officers  of  the  coiporation,  and 
especially  that  he  knew  who  was  the  proper  person  to  sign 
contracts  in  its  behalf.  I  cannot  think  therefore  that  there 
was  any  laches  in  the  plaintiff. 

But  in  addition  to  the  official  character  of  the  men  from 
whom  this  information  was  obtained,  the  case  finds- that 
McEwen  was  in  fact,  at  the  time,  one  of  the  two  "  managing 
men"  of  the  corporation.  As  it  does  not  appear  that  the 
corporation  transacted  its  business  through  any  other  agency, 
we  may  safely  assume  that  his  authority  was  equivalent  to 
that  of  a  general  agent.  If  so,  as  he  was  acting  within  the 
apparent  scope  of  his  authority,  his  declaration  must  be 
treated  as  the  declaration  of  the  corporation  itself.  The  cor- 
poration therefore  induced  the  plaintiff  to  sign  the  contract 
upon  the  supposition  that  it  was  duly  executed  by  the  cor- 
poration, and  ought  not  now  to  be  permitted  to  deny  it. 

But  passing  from  this  branch  of  the  case,  we  will  next  in- 
quire whether  there  was  a  ratification  of  the  contract  by  the 
defendants.  It  is  claimed  that  there  was  not,  because  they 
knew  nothing  of  its  terms.  We  think  they  had  consti'uctive 
notice  at  least.  It  must  be  presumed  that  they  knew  their 
mill  had  not  been  in  operation,  and  that  it  started  again 
through  the  agency  of  the  plaintiff  on  some  terms.  They 
must  have  known  also  that  the  position  occupied  by  the 
plaintiff  was  a  difficult  one  to  fill,  for  tlie  reason  that  compar- 
atively few  persons  could  be  found  who  possessed  the  requi- 
site skill  and  experience.  The  sale  of  the  concern  was  also 
within  their  knowledge,  and  we  can  hardly  suppose  that  they 
were  ignorant  of  the  fact  that  the  sale  might  seriously  affect 
the  plaintiff  in  his  business  relations  to  the  company.  If  they 
chose  Hot  to  inform  themselves  in  respect  to  these  matters, 
it  was  doubtless  because  they  were  content  to  leave  them  to 
the  management  and  control  of  their  officers.  If  so,  it  is 
difficult  to  $ee  how  their  ignorance  of  the  facts  can  justly  and 
equitably  operate  to  their  advantage,  and  to  the  injury  of  the 
plaintiff. 

The  supplemental  contract,  and  the  action  of  the  corpora- 
tion under  it,  bear  strongly  upon  this  point.    That  contract 
Vol.  xxyra.— 68 
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was  annexed  to  the  principal  contract,  and  reads  as  follows : 
— ''  Tlie  Simpson  Waterproof  Manufacturing  Company  agree 
to  pay  to  Henry  Perry  forty  dollars  per  week  from  the  19th 
day  of  August  to  the  1st  of  September,  1865,  in  consideration 
of  signing  the  above  contract.  R.  D.  McEwen,  Secretary." 
Tliat.  contract  was  literally  performed  by  the  servants  and 
agents  of  the  corporation.  It  is  no  longer  an  executory  con- 
tract, but  is  fully  executed.  We  think  it  muSt  be  conceded 
that  the  terms  of  tliis  contract  was  well  known  to  the  defend- 
ants. It  expressly  refers  to  the  principal  contract,  and  is 
made  practically  a  part  of  it.  It  is  somewhat  imusual,  and 
out  of  the  ordinary  course  of  business,  and  the  object  and 
occasion  of  making  it  cannot  well  be  understood  without  a 
knowledge  of  the  thing  to  which  it  relates.  It  affords,  there- 
fore, strong  evidence  that  the  defendants  had  at  least  con* 
structive  knowledge  of  the  contract  in  question. 

But  further,  the  president  of  the  corporation,  and  the  sec- 
retary, who  was  also  one  of  two  "managing  men"  of  the 
defendants'  company,  had  full  knowledge  of  the  contract,  and 
Simpson,  the  other  "  managing  man"  of  the  company,  knew 
that  there  was  a  c'ontract  under  which  the  plaintiff  was  serv- 
ing, and  of  the  amount  to  be  paid  him  therefor  weekly.  It 
was  not  the  plaintiff's  fault,  certainly,  that  he  did  not  under- 
stand it  fully.  In  connection  with  this,  it  must  be  remem- 
bered that  it  no  where  appears  that  the  company  had  any 
other  ageiits  or  superintendents.  It  would  seem  therefore 
that  the  board  of  directors  or  trustees  chose  to  transact  the 
business  of  the  corporation  through  the  agency  of  these 
"  managing  men."  The  knowledge  of  an  agent,  in  matters 
pertaining  to  his  agency,  and  within  the  scope  of  his  author- 
ity, is  the  knowledge  of  the  principal.  This  princi4)le  is 
peculiarly  applicable  to  corporations,  which  must  transact 
their  business  through  agents.  And  where  a  corporation  has 
two  agents  of  equal  power  and  authority,  notice  to  one  is 
constructive  notice  to  the  other,  and,  therefore,  notice  to  the 
corporation.  So  far  as  appears,  the  authority  of  these  "  main 
business  men,"  as  they  are  also  called,  was  equal  and  full. 
The  knowledge  of  McEwen  pertained  to  business  within  the 
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scope  of  his  authority,  and  was  the  knowledge  of  the  corpor- 
ation itself.  Farmers^  ^  Citizens^  Bank  v.  Payne y  25  Conn., 
444  ;  Angell  &  Ames  on  Corporations,  §§  305,  306. 

The  case  then  stands  thus :  The  president  and  secretary 
had  full  knowledge  of  this  contract ;  the  secretary  was  also 
one  of  two  agents  with  full  power  in  the  premises,  and  as 
such  agent  had  full  knowledge ;  the  other  agent  knew  there 
was  a  contract,  and  knew  of  some  of  its  provisions,  with 
every  facility  for  informing  himself  fully ;  he  and  the  presi- 
dent were  director  of  the  corporation ;  a  supplemental  agree- 
ment, which  could  not  be  understood  without  knowledge  of 
the  contract,  was  signed  by  the  secretary  for  the  corporation, 
and  was  fully  performed  by  the  corporation ;  the  contract 
was  partially  executed  by  the  plaintiff  as  to  time,  and,  so  far 
as  the  motives  and  purposes  of  the  defendants  were  concerned, 
was  fully  executed  ;  and  the  execution  of  the  contract  was 
so  connected  with  important  and  radical  changes  in  the  bus- 
iness affairs  of  the  corporation,  that  the  stockholders  must 
be  presumed  to  have  had,  at  least,  a  general  knowledge  of  the 
transaction.  In  the  light  of  these  facts  to  permit  the  corpor- 
ation to  deny  its  knowledge  of  this  contract  would  establish 
a  dangerous  precedent.  If  it  had  knowledge  then  there  was 
a  ratification ;  for  there  is  no  pretense  that  any  officer,  or 
other  person  connected  with  the  company,  ever  intimated  to 
the  plaintiff*  any  objection  to  the  contract.  Under  these  cir- 
cumstances, and  for  these  reasons,  a  majority  of  the  'court  do 
not  hesitate  to  hold  that  there  has  been  a  ratification  of  this 
contract  by  the  defendants,  and  that  the  plaintiff*,  is  entitled 
to  a  new  trial. 

In  relation  to  tlie  question  of  damages,  we  are  clearly  of 
the  opinion  tliat  the  plaintiff  is  not,  necessarily,  and  as  mat- 
ter of  law,  entitled  to  recover  the  full  price  for  the  full  term 
of  the  contract.  The  defendants  violated  their  contract,  and 
the  plaintiff*  suffered  damage.  Tlie  injury  sustained  is  the 
measure  of  damages.  Tliat  is  ascertained  by  considering  how 
much  he  could  have  earned  at  the  contract  price  during  the 
balance  of  the  term,  taking  into  consideration  the  sum  paya- 
ble weekly,  and  also  the  value  of  the  stock  stipulated  for  in 
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the  contract.  From  this  should  be  deducted  the  value  of  the 
plaintiff^s  time  to  himself.  In  estimating  that,  all  the  cir- 
cumstances will  be  considered — ^the  facilities  or  diflSculties  in 
finding  employment,  and  the  amount  actually  earned,  or 
which  he  might,  by  the  use  of  reasonable  diligence  have  earned. 
8  Parsons  on  Contracts,  189 ;  MemdeeY,  Sail,  31  Verm.,  682. 

Of  course  the  plaintiff  would  not  be  justified  in  remainii^ 
idle  for  the  whole  time.  He  will  not  be  permitted  to  increase 
the  damage  to  himself  unnecessarily,  at  the  expense  of  the 
defendants.  He  is  bound  to  use  ordinary  diligence.  The 
defendants  are  only  liable  for  proximate  damages.  Such 
damages  as  result  from  his  own  negligence,  or  want  of  proper 
diligence,  are  too  remote,  and  not  chargeable  to  the  defend- 
ants. Upon  the  same  principle  he  has  no  right  to  insist  upon 
employment  in  the  same  business  or  at  the  same  price.  If 
that  is  not  to  be  had,  he  is  bound  to  engage  in  other  business, 
and,  if  need  be,  at  a  less  price. 

Tliere  may  be  other  matters  which  should  be  taken  into 
consideration,  but  we  have  no  occasion  to  refer  to  them  now. 
The  damages  here  considered  are  over  and  above  the  value 
of  services  actually  performed. 

We  advise  a  new  trial  on  the  plaintiflf  *s  motion. 

In  this  opinion  Foster  and  Phelps,*  Js.,  concurred ;  But- 
ler, G.  J.,  and  Park,  J.,  dissented. 

Park,  J.  Stevens,the  president  of  the  defendant  company, 
was  the  only  person  who  attempted  to  make  the  contract  in 
question  with  the  plaintiff  in  behalf  of  the  company.  He 
doubtless  supposed  that  he  had  sufficient  authority  as  presi- 
dent to  make  the  contract.  This  appears  from  the  contract 
itself,  and  from  his  declarations  to  the  plaintiff  at  their  first 
interview,  and  from  his  attempted  ratification  of  the  contract 
soon  after  it  had  been  executed  by  the  plaintiff.  No  doubt 
McEwen,  the  secretary,  who  procured  the  plaintiff's  signature 

*Jadge  Phelps  of  the  Superior  Court  was  cKlled  in  to  sit  in  the  place  of 
Judge  Sbtvoub,  who  having  beon  coimael  in  tho  case  when  at  the  har,  did  not 
8i$. 


Digitized  by  VjOOQIC 


I'EBRUARY  TERM,  1871.  641 

Peny  v.  Simpson  Waterproof  Manf.  Co. 

to  it,  was  laboring  under  the  same  mistake.  He  informed  the 
plaintiflFthat  the  contract  as  executed  by  the  president  was  duly 
executed  to  bind  the  defendants.  Nothing  appears  in  the  case 
tending  to  show  that  they  intended  any  fraud  in  making 
these  representations,  and  we  are  therefore  bound  to  presume 
that  they  made  them  honestly,  through  misapprehension  of 
the  law. 

The  majority  of  the  court  concede  that  Stevens,  merely  as 
president,  had  no  authority  to  bind  the  defendants,  and  it  is 
therefore  unnecessary  to  cite  authority  to  that  effect. 

The  court  below  finds  that  no  general  or  special  authority 
was  conferred  upon  Stevens  to  make  the  contract,  and  that 
there  was  none  from  usage.  I  cite  from  the  finding : — ^'  It 
appeared  and  is  found  by  the  court  that  Stevens,  without  any 
authority  from  the  by-laws  or  articles  of  association  of  the 
company,  and  without  any  vote  or  other  authorization  by  the 
board  of  directors,  and  without  the  knowledge  of  any  other 
person  connected  with  the  company,  except  tlie  secretary, 
McEwen,  executed  and  delivered  said  instrument  to  the  plain- 
tiff. It  further  appeared  that  Stevens  had  never  before  made 
any  contracts  for  the  employment  of  ordinary  workmen  for 
the  company." 

It  follows  then,  if  this  contract  was  the  contract  of  the 
defendants,  that  it  became  such  by  their  ratification  of  it  with 
full  knowledge  of  all  its  terms ;  or  it  became  their  contract 
because  the  facts  of  the  case  show  that  the  defendants  are 
estopped  from  denying  the  authority  of  the  president  to  make 
it.  It  seems  to  me  there  is  no  foundation  in  the  case  for 
either  of  these  claims.  It  appears  by  the  finding  that,  aside 
from  the  president  and  secretary,  no  officer  or  stockholder  of 
the  company  knew  even  of  the  existence  of  the  contract,  and 
much  less  its  terms.  I  cite  again  from  the  finding : — "  It 
appeared  that  during  the  whole  time  that  the  plaintiff  contin- 
ued to  work  at  the  factory,  the  president  and  secretary  knew 
of  the  full  conditions  and  terms  of  the  contract,  and  of  the 
amount  of  compensation  to  be  paid  the  plaintiff  under  it,  and 
that  Simpson  understood  the  amount  to  be  paid  weekly  to 
the .  plaintiff  under  the  contract,  but  knew  nothing  farther 
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of  its  existence  or  tenns-;  and  that  besides  these  there  was 
no  evidence  that  any  other  oflScer,  or  director  of  the  company 
at  any  time  knew  even  of  the  existence  of  the  contract,  or 
of  its  terms,  and  conditions."  On  this  finding  I  am  unable 
to  discover  how  it  can  be  said  that  the  officers  and  members 
of  the  company  ratified  this  contract,  respecting  which  they 
knew  nothing  whatsoever,  or  that  they  bound  themselves  to 
the  consequences  of  an  estoppel  in  pais,  when  they  had  never 
held  out  their  president  to  the  world,  or  to  the  plaintiff  in 
particular,  as  having  authority  to  make  this  or  any  other  con- 
tract in  their  behalf. 

I  am  not  now  considering  what  effect  McEwen's  knowledge 
of  the  contract  may  have  had  on  the  company,  but  independ- 
ently of  that  knowledge  it  was  claimed  that  the  defendants 
are  liable,  because  they  received  and  retained  the  benefit 
of  the  contract.  The  chief  benefit  resulting  from  tlie  con- 
tract is  said  to  be,  the  putting  of  the  mill  in  running  order 
preparatory  to  an  advantageous  sale.  It  is  said  that  the  mill 
was  lying  idle  for  want  of  a  competent  foreman  and  had  been 
for  two  months ;  that  the  company  contemplated  a  sale  of  the 
property,  and  in  order  to  make  a  good  sale  it  was  important 
that  the  mill  should  be  put  in  operation.  The  plaintiff  put 
the  mill  in  operation ;  a  sale  was  effected ;  and  so  it  is  said 
the  defendants  reaped  the  chief  benefit  of  the  contract.  It  is 
singular,  if  it  was  so  important  that  the  mill  should  be  in 
operation  in  order  to  effect  an  advantageous  sale,  that  the 
defendants  should  have  commenced  the  negotiations  for  the 
sale  as  far  back  as  the  thirteenth  of  July,  when  the  claim  is 
that  the  mill  was  lying  idle.  One  would  suppose,  if  it  was 
ever  important  to  have  the  mill  in  operation,  it  was  doubly  so 
at  this  time,  in  order  to  create  a  favorable  impression  at  the 
commencement  of  the  negotiations.  The  prospective  mem- 
bers of  the  future  Rubber  Company  resided  in  Bridgeport,  in 
the  iumiediate  vicinity  of  the  defendants'  mill.  They  cer- 
tainly had  the  fullest  opportunity  to  inform  themselves  re- 
specting the  character  of  the  mill  and  its  operations,  and  after 
commencing,  and  continuing  the  negotiations  for  the  period 
of  seven  weeks,  it  can  hardly  be  supposed  that  they  remained 
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ignorant  of  its  character.  And  furthermore,  it  would  seem 
that  negotiations  must  have  far  progressed  towards  the  com- 
pletion of  the  contract  on  the  first  of  September,  wlien  the 
plaintiff  commenced  work,  for  within  one  month  and  three 
days  from  that  time  the  Rubber  Company  was  organized  and 
the  property  transferred. 

It  seems  to  me  that  the  president  and  secretary  must  have 
been  utterly  wanting  in  judgment  if  they  supposed  that  the 
advantages  to  be  derived  from  having  the  mill  in  operation 
during  the  remainder  of  the  negotiations  would  justify  the 
expense  of  engaging  a  competent  foreman,  whose  services 
were  to  commence  some  seven  weeks  thereafter,  at  an  outlay 
of  $5,000  and  fifty  shares  of  the  defendants'  stock,  when  the 
negotiations  were  liable  to  terminate  at  any  time  if  a  sale 
of  the  property  should  be  made. 

Again,  it  is  singular,  if  this  was  the  chief  object  in  view 
in  making  the  contract,  that  the  plaintiff  should  have  been 
hired  for  so  long  a  period.  I  know  it  is  claimed  that  the 
probability  was  that  a  competent  foreman  could  not  have 
been  engaged  for  a  shorter  time.  The  finding  is  silent  upon 
the  subject.  If  this  was  an  important  fact  in  the  case  the 
plaintiff  was  bound  to  show  it,  but  instead  of  doing  so  it  does 
not  appear  even  by  his  testimony  that  any  effort  was  made 
to  engage  his  services  for  a  shorter  period.  At  all  events,  it 
is  easy  to  see^  that  if  the  plaintiff  was  willing  to  work  two 
years  for  the  sum  of  $5,000  and  fifty  shares  of  the  defendants' 
stock,  he  must  have  been  willing  to  work  one  month  for  much 
less  compensation.  One  would  suppose  that  he  could  easily 
have  made  an  arrangement  with  his  employers  to  be  absent 
from  their  service  for  so  short  a  period.  But  be  this  as  it 
may,  all  speculation  upon  this  subject  is  mere  conjecture. 

Again,  it  seems  to  me  that  in  other  respects  more  is  claimed 
from  this  part  of  the  case  than  the  finding  will  warrant.  It 
does  not  appear  how  long  work  was  suspended  at  the  mill  for 
the  want  of  a  competent  foreman.  The  finding  simply  says 
that  when  the  plaintiff  visited  the  mill,  at  the  request  of  the 
president  to  inspect  the  machinery,  the  factory  was  found 
idle  for  the  want  of  a  competent  foreman.    How  long  it  had 
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remained  idle,  or  how  long  it  continued  80  to  remain,  is  left 
wholly  to  conjecture ;  but  still  it  is  said  that  it  remained  idle 
for  the  space  of- two  months  at  least  But  suppose  the  fact 
to  be  as  claimed,  that  the  chief  object  of  the  contract  "was 
the  putting  of  the  mill  in  order  for  a  successful  sale ;  and 
suppose  that  so  much  of  the  benefit  resulting  from  the  con- 
tract was  enjoyed  by  the  defendants,  is  it  so  that  this  is  suffi- 
cient, under  the  circumstances  of  the  case,  to  bind  the  defend- 
JMits  to  the  full  extent  of  the  contract  ? 

Suppose  I  am  a  farmer,  and  owing  to  the  peculiar  circum- 
stances in  wliich  I  am  unexpectedly  placed,  I  find  myself  in 
need  of  a  competent  man  to  take  charge  of  my.  farm  for  a 
few  days.  My  servant  knows  my  need,  and  without  any 
authority  engages  a  man  for  me,  and  I  find  him  at  work  on 
my  farm  under  circumstances  that  lead  me  to  suppose  he  has 
been  engaged  by  the  day,  and  I  pay  him  accordingly.  At  the 
end  of  ten  days  I  ascertain  that  my  servant  made  a  contract 
with  him  for  a  term  of  years.  Am  I  bound  by  the  contract 
simply  because  I  have  received  the  benefit  of  his  labor  for  the 
ten  days  I  was  in  need  of  help,  although  the  service  has  been 
rendered  on  a  pretended  contract  for  a  term  of  years  payable 
by  the  day  ?  It  seems  to  me  there  is  no  need  of  answering 
the  question,  for  every  lawyer  must  admit  that  I  would  not  be 
liable  farther  than  for  the  service  actually  rendered.  To  hold 
me  liable  on  the  contract  I  must  know,  while  the  service  is 
being  rendered,  what  the  contract  was  tiiat  my  sei*vant  at- 
tempted to  make.  Without  such  knowledge  I  venture  to  say 
a  case  cannot  be  found  in  all  the  books  that  would  hold  me 
liable.  The  party  dealing  with  my  servant  must  see  to  it 
that  I  have  such  knowledge,  or  he  runs  his  risk.  In  the  sale 
of  chattels  it  is  said  "  let  the  buyer  beware ; "  so  it  may  be 
said  of  a  man  dealing  vrith  a  party  who  claims  to  be  the  agent 
of  another — ^let  him  beware.  Let  him  beware  of  the  repre- 
sentations of  authority  that  are  made,  for  he  takes  them  at 
his  risk.  Story  on  Ageney,  §  188.  How  does  this  case  difier 
from  the  one  we  have  in  hand,  so  &r  as  the  question  I  am 
considering  is  concerned  ?  It  seems  to  me  they  are  identioal 
in  principle. 
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Again,  it  is  claimed  by  the  plaintiff  that  the  defendants 
are  liable  to  the  full  extent  of  the  contract,  because  the  pres- 
ident represented  to  the  plaintiff  that  he  had  authority  to 
bind  the  defendants,  and  that  the  secretary  afterwards  in- 
formed the  plaintiff  that  the  contract  as  signed  was  djily 
executed  to  bind  the  defendants.  It  is  said  in  the  first  place, 
that  the  secretary  was  the  cnstodian  of  the  defendants'  books, 
and  must  be  presumed  to  have  known  what  the  authority  of 
the  president  was.  It  is  conceded  that  the  president  had  no 
authority  in  fact  to  make  the  contract,  and  that  the  declara- 
tions of  the  president  and  secretary  were  untrue.  What  ad- 
ditional force  the  declarations  had  because  they  were  made 
by  the  secretary  it  is  difficult  to  see.  It  is  said  that  they 
show  that  the  plaintiff  exercised  due  diligence  to  inform  him- 
self whether  the  president  had  authority  to  make  the  contract 
or  not.  But  the  question  is  not  one  of  diligence.  The  plain- 
tiff was  bound  to  know  whether  the  president  had  authority  or 
not.  The  defendants  are  not  to  be  held  bound  by  a  contract 
they  never  made,  because  the  plaintiff  was  informed,  as  he 
thought  reliably,  that  the  president  had  authority  in  the  prem- 
ises. No  amount  of  such  information  would  avail  anything 
if  the  fact  was  not  so.  Story  on  Agency,  §  133  ;  1  Swift 
Dig.,  829.  The  question  here  is  one  of  authority  in  fact,  and 
not  one  of  diligence. 

But  much  reliance  was  placed  upon  the  fact  that  the  secre- 
tary was  one  of  the  "  managing  men''  of  the  company ;  and 
it  was  claimed  that,  inasmuch  as  it  does  not  appear  that  the 
defendants  transacted  their  business  through  any  other  agen- 
cy, we  may  safely  assume  that  his  authority  was  equal  to  that 
of  a  general  agent,  and  that  his  declarations  to  the  plaintiff 
must  therefore  be  treated  as  the  declarations  of  the  defend- 
ants. To  this  claim  I  have  several  answers  to  make,  which 
convince  me  that  it  is  not  sound. 

In  the  first  place,  if  the  secretary  was  clothed  with  the 
authority  of  a  general  agent,  it  was  a  fact  all  essential  for 
the  plaintiff  to  prove,  and  should  not  have  been  left  to  be 
inferred  from  the  fact  that  it  does  not  appear  that  the  defend- 
ants transacted  their  business  through  any  other  agency.  The 
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plaintiCF  is  bound  to  make  out  his  case  affirmatively,  and  if 
any  essential  fact  is  not  proved,  the  contrary  is  to  be  taken 
as  true. 

Again,  what  authority  the  secretary  had  as  one  of  the 
"  managing  men"  is  left  exceedingly  in  doubt  by  the  finding. 
The  foreman  of  a  weaving  shop  may  be  called  a  "  managing 
man."  Any  man  who  has  any  power  to  direct  others  in  any 
line  of  business,  or  any  control  over  the  business  itself,  is  a 
"  managing  man." 

But  if  we  are  to  speculate  on  the  subject,  it  seems  to  me 
very  clear  that  the  court  below  never  used  the  expression  in 
the  sense  of  a  general  agent.  General  agent  is  a  term  well 
known.  It  is  found  in  all  the  books,  and  it  would  be  unpar- 
donable in  tlie  court,  if  the  proof  was  that  the  secretary  was 
a  general  agent,  that  the  fact  should  not  have  been  directly 
found  in  so  many  words.  And  tlien  again,  it  is  remarkable 
indeed  if  the  secretary  had  this  authority  that  he  did  not 
exercise  it  when  he  made  the  •supplemental  contract  with  the 
plaintiff.  He  attempted  to  bind  the  defendants  by  virtue  of 
his  official  character  as  secretary.  Why  did  he  pass  by  au- 
thority which  was  ample  and  resort  to  that  which  was  defi- 
cient ?  Why  did  he  vouch  for  the  authority  of  the  president 
in  making  the  original  contract,  and  not  make  it  himself  if 
he  had  this  authority,  and  relieve  the  mind  of  the  plaintiff? 
The  reason  is  apparent.  He  did  not  suppose  at  that  time 
that  he  had  authority  in  any  other  capacity  tliau  that  of  sec- 
retary. Again,  if  the  secretary  had  this  authority,  he  never 
exercised  it.  He  merely  expressed  his  opinion  to  the  plain- 
tiff that  the  president  had  authority  to  bind  tlie  defendants, 
and  was  doubtless  sincere.  This  was  all  that  was  intended. 
It  is  all  that  the  language  imports.  It  is  not  claimed  that  he 
attempted  to  ratify  tlie  contract  made  by  the  president,  but 
simply  that  he  represented  the  defendants  in  making  the 
declaration,  so  that  his  declaration  became  theirs  in  contem- 
plation of  law. 

The  law  in  regard  to  the  declarations  of  agents  is  well 
settled.  They  are  not  the  declarations  of  the  principal  unless 
the  agent  is  transacting  his  business  within  the  legitimate 
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scope  of  his  agency,  and  the  declarations  accompany  and 
give  character  to  the  acts  done,  so  that  they  form  a  part  of 
tlio  res  gestce.  1  Greenl.  Ev.,  §  113 ;  Story  on  Agency, 
§§134-137. 

These  are  the  reasons  why  I  think  this  claim  is  unsound. 

Again,  it  is  claimed  by  the  plaintiflF  that  the  defendants 
ratified  the  contract  made  by  their  president.  Here  again 
the  finding  does  not  warrant  the  inference.  It  is  said  that 
the  terms  of  the  supplemental  contract  were  well  known  to 
the  defendants,  and  if  known,  then  they  infer  that  the  orig- 
inal contact  must  have  been  likewise  known  to  them,  for 
they  say  it  was  endorsed  on  the  original  contract,  and  ex- 
pressly refers  to  it,  and  the  object  and  occasion  of  making  it 
cannot  well  be  understood  without  a  knowledge  of  the  original 
contract,  and  so  they  claim  that  the  original  and  supplemental 
contracts  were  well  known  to  the  defendants.  All  that  the 
court  below  has  found  on  the  subject  is  simply  that  the  sup- 
plemental contract  was  endoi*sed  on  the  original  contract  and 
the  sums  due  under  it  were  paid  to  the  plaintiflf,  but  that  no 
oflScer  of  the  company,  except  the  president  who  made  it, 
and  the  secretary  who  asserted  that  it  was  duly  signed  to  bind 
the  company,  knew  of  the  existence  of  the  original  contract, 
and  much  less  of  its  terms.  What  reason  then  is  there  for 
supposing  that  the  supplemental  contmct  "  was  well  known  to 
the  defendants  ?"  The  sums  due  under  it  were  paid  to  the 
plaintiflF,  but  the  court  does  not  inform  us  who  paid  them. 
They  were  doubtless  paid  by  the  party  who  made  it,  without 
the  knowledge  of  the  defendants.  This  must  be  evident,  for 
the  supplemental  contract  was  endorsed  on  the  original  con- 
tract, and  if  the  original  was  not  known,  how  could  the  sup- 
plemental be  known  ? 

Again  it  is  said  that  the  defendants  must  have  known  that 
the  position  occupied  by  the  plaintiflF  was  a  diflScult  one  to 
fill,  for  the  reason  that  comparatively  few  persons  could  be 
found  who  possessed  the  requisite  skill  and  experience. 
This  is  altogether  conjecture.  There  is  nothing  in  the  find- 
ing on  the  subject.  But  the  counsel  for  the  plaintiflF  rely 
very  much  in  this  part  of  the  case  upon  the  fact  that  the  sec- 


Digitized  by  VjOOQIC 


648  FAIRFIELD  COUNTY. 

Perrj  v,  Simpson  Waterproof  Manf.  Co* 

retaiy  was  one  of  the  "  managing  men"  of  the  company,  and 
knew,  the  terms  of  the  contract  made  by  the  president,  and  that 
his  knowledge  was  in  contemplation  of  law  the  knowledge  of 
the  defendants.  I  have  already  commented  upon  his  anthor- 
ity  as  a/^  managing  man ;"  but  let  us  concede  that  he  was  a 
general  agent,  and  see  how  the  case  will  stand  upon  this  qnes- 
tion.  In  addition  to  what  I  have  already  said,  let  me  ask 
again,  what  was  the  agent  doing  in  the  line  of  his  agency 
when  he  acquired  knowledge  of  the  original  contract  ?  He 
was  making  no  contract  with  the  plaintiff  himself  as  agent 
of  the  defendants.  He  simply  declared  in  effect  that  the 
president  had  authority  to  bind  the  defendants,  which  was 
not  true.  What  has  agency  to  do  with  that  ?  Was  he  an 
agent  to  make  false  declarations  ?  to  state  that  J.,  Bj  and  C 
had  authority  to  bind  the  defendants,  when  they  had  none 
whatsoever  ?  I  think  this  will  hardly  be  claimed.  If  it  be 
said  that  he  was  urging  the  plaintiff  to  sign  the  contract,  the 
answer  is,  that  the  contract  was  attempted  to  be  executed  by 
another  for  the  defendants.  Did  the  defendants  employ  him 
to  urge  parties  to  sign  contracts  made  by  unauthorized  per- 
sons in  their  behalf?  I  think  this  likewise  will  hardly  be 
claimed.  What  then  was  the  agent  doing  in  the  line  of  his 
agency  ?  It  seems  to  me  he  was  doing  nothing  whatsoever. 
Unless  he  acquired  knowledge  of  the  contract  while  engaged 
in  the  line  of  his  agency,  his  knowledge  is  not  in  contempla 
tion  of  law  the  knowledge  of  the  defendants.  The  law  upon 
this  subject  is  well  stated  in  the  case  of  Farmers^  ^  Citizewf 
Bank  v.  Payne,  25  Conn.,  444.  Judge  Storbs  in  that  case 
says : — ^^  The  general  rule  on  this  subject  is,  that  notice  of  a* 
fact  to  an  agent  is  notice  to  the  principal  if  the  agent  has 
knowledge  of  it  while  he  is  acting  for  the  principal  in  the 
course  of  the  transaction  which  is  in  question.  In  all  of  tiie 
cases  where  the  question  was  whether  the  principal  was  to  be 
affected  by  the  knowledge  of  his  agent,  the  latter  possessed 
such  knowledge  while  he  was  acting  for  the  former.  There 
is  none  in  which  it  has  been  held,  or  indeed  claimed,  that 
such  knowledge  would  have  that  effect  while  he  was  not  so 
engaged,  nor  can  we  conceive  any  good  reason  for  the  adop- 
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tion  of  such  a  principle."  In  the  case  of  Bank  of  the  U. 
States  V.  Davies^  2  Hill,  451,  Chief  Justice  Nelson  sajs : — 
"  I  agree  that  notice  to  a  director,  or  knowledge  derived  bj 
him,  while  not  engaged  officially  in  the  business  of  the  bank, 
cannot  and  should  not  operate  to  the  prejudice  of  the  latter. 
This  is  clear  from  the  ground  and  reason  upon  which  the 
doctrine  of  notice  to  the  principal  through  the  agent  rests. 
The  principal  is  chargeable  with  this  knowledge,  for  the  rea- 
son that  the  agent  is  substituted  in  his  place,  and  represents 
him  in  the  particular  transaction ;  and  as  this  relation,  strictly 
speaking,  exists  only  while  the  agent  is  acting  in  the  business 
thus  delegated  to  him,  it  is  proper  to  limit  it  to  such  occa- 
sions." Angell  &  Ames  (on  Corporations,  §  307,)  say  : — 
"  When  however  a  director  is  not  engaged  in  the  business 
of  the  bank,  notice  to  him  will  not  be  deemed  notice  to  the 
bank."  Many  other  authorities  might  be  cited  to  the  same 
effect. 

I  have  now  considered  the  main  points  made  by  the 
plaintiff''s  counsel  with  regard  to  a  ratification  of  the  con- 
tract by  the  defendants.  There  are  other  considerations 
relied  upon,  but  it  seems  to  me  they  have  very  little 
weight  in  view  of  the  circumstances  surrounding  the  defend- 
ants during  the  time  the  plaintiff*  was  at  work.  They  had 
been  negotiating  a  sale  of  their  entire  property  for  seven 
weeks  at  least,  when  the  plaintiff*  appeared  and  commenced 
work.  At  this  time  they  must  have  been  on  the  point  of  com- 
pleting their  contract  of  sale.  They  knew  that  their  presi- 
dent, secretary,  and  all  their  other  officers  were  fully  aware 
of  these  facts.  Now,  what  was  there  that  would  lead  a  man 
of  ordinary  discernment  to  suppose  that  their  president  and 
secretary  had  attempted  to  make  a  contract  with  the  plaintiff" 
for  a  term  of  years  ?  The  plaintiff*  was  paid  by  the  week, 
indicating  that  he  was  hired  by  the  week.  Simpson,  one  of 
the  directors,  and  one  of  the  "  managing  men"  of  the  com- 
pany, who  tesided  near  the  factory  and  attended  daily  to  its 
concerns,  knew  nothing  of  this  extraordinary  contract,  but 
supposed  the  plaintiff"  was  engaged  temporarily  by  the  week, 
and  assisted  in  paying  him  accordingly.    I  am  therefore  of 
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the  opinion  that  there  is  nothing  in  the  finding  of  the  court 
which  shows  that  the  defendants  ratified  the  contract  made 
by  the  president.  I  tnink  a  new  trial  should  not  be  advised 
in  favor  of  either  party. 


Alvah  Hall  vs.  Charles  Gaylob. 

The  insolvent  act  (Gen.  Stat.,  tit.  20,  sec.  87,)  provides  that  all  conveyances 
made  by  any  person  in  foiling  circumstances,  with  a  view  to  insolvency,  shall 
as  against  creditors  be  deemed  fraodalent  and  void,  unless  made  for  the  benefit 
of  all  the  creditors.  A  manufacturing  corporation  was  in  fact  insolvent,  and 
in  this  condition  sold  a  quantity  of  cloths  manufactured  and  in  process  of  man- 
ufacture to  the  plaintiff.  At  the  time  neither  the  plaintiff,  nor  the  president 
of  the  corporation,  who  acted  as  its  agent  in  the  sale,  supposed  it  to  be  insolv- 
ent. They  knew  it  to  be  embarrassed  and  that  an  extension  of  credit  must 
be  obtained  to  prevent  a  failure ;  but  they  believed  that  the  necessary  accom- 
modation could  be  obtained  and  the  corporation  enabled  to  go  on.  The  prin- 
cipal object  of  the  plaintiff  was  to  furnish  the  corporation  with  means  to  pay 
a  note  then  maturing  on  which  he  was  endorser,  and  to  assist  the  president, 
who  was  his  brother,  in  his  financial  management  of  the  corporation.  The 
court  below  found  that  the  conveyance  was  not  made  in  view  of  insolvency, 
nor  with  intent  to  prefer  the  plaintiff  as  a  creditor.  It  also  found  that  it  was 
made  in  good  faith  and  in  the  regular  course  of  business,  unless  the  motives 
above  stated  had  the  effect  in  law  to  destroy  the  good  faith  of  the  transaction 
and  make  it  a  conveyance  with  an  intent  to  prefer  creditors  within  the  mean- 
ing of  the. statute.  Held — 1.  That  it  was  not  to  be  inferred,  as  matter  of 
law,  that  the  conveyance  was  made  to  prefer  the  plaintiff  as  a  creditor.  2. 
That  as  it  was  found  that  the  conveyance  was  not  made  in  view  of  insolvency 
it  could  not  be  invalidated  by  the  statute. 

The  cloths  in  process  of  manufacture  were  left  by  the  plaintiff  with  the  corpo- 
ration to  be  finished,  subject  to  a  right  to  take  them  away  at  his  pleasure. 
Held  that  no  title  to  these  cloths  passed  to  the  plaintiff  as  against  creditors. 

Several  weeks  after  the  sale  the  cloths  in  qnestion  were  by  order  of  the  plaintiff 
placed  on  boai^  a  steamboat  to  be  conveyed  to  the  city  of  New  York.  Before 
the  steamboat  left,  the  president  of  the  company,  without  authority  from  the 

I  plaintiff,  ordered  them  to  be  carried  back  to  the  mill,  and  they  were  so  returned, 
and  inunediately  after  were  attached  by  creditors  of  the  corporation,  and  were 
held  under  attachment  until,  soon  after,  the  corporation  went  into  insolvency. 

t  Held  that  the  ordinal  sale  was  completed  and  made  valid  by  the  subsequent 
delivery  on  board  the  boat,  and  that  the  rights  of  the  plaintiff  could  not  be 
affected  by  the  acts  of  the  company  in  re-taking  the  goods.) 
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Trover,  for  a  quantity  of  cloths ;  brought  to  the  Superior 
Court  in  Fairfield  County.  The  plainliflF  claimed  oinder  a 
purchase  from  the  Mill  River  Woolen  Manufacturing  Com- 
pany, a  corporation ;  the  defendant  had  taken  possession  of 
and  claimed  the  property  as  trustee  in  insolvency  of  the  same 
company.  The  facts,  which  were  found  by  a  conmiittee,  are 
sufficiently  stated  in  the  opinion.  The  case  was  reserved 
upon  the  facts  for  the  advice  of  this  court. 

Child^  for  the  plaintiff. 

Ourtid^  for  the  defendant. 

Foster,  J.  Two  questions,  substantially,  arise  on  the  facts 
found : — 

1.  Was  the  sale  of  the  property  in  question  fraudulent 
and  void,  as  being  within  the  statutory  prohibitions  relating 
to  insolvent  debtors  ? 

2.  Was  it  fraudulent  and  void  at  common  law,  as  against 
attaching  creditors,  for  want  of  delivery  of  possession  ? 

The  statute  (Revision  of  1866,  p.  422,  §87,)  provides 
^^  that  all  conveyances  and  assignments  of  any  lands,  tene- 
ments, goods,  chattels,  or  choses  in  action,  made  directly  or 
indirectly  by  any  person,  persons,  or  corporation  in  failing 
circumstances,  with  a  view  to  insolvency,  shall,  as  against 
the  creditors  of  the  party  making  such  conveyance  or  assign- 
ment, be  deemed  and  adjudged  fraudulent  and  utterly  void, 
unless  the  same  shall  be  made  in  writing  for  the  benefit  of 
all  said  creditors,"  &c.,  Ac. 

It  appears  from  the  finding,  that  at  the  time  of  this  sale 
the  vendors,  a  corporation,  were  insolvent  and  in  failing  cir- 
cumstances. Neither  the  president  of  the  corporation,  who 
acted  as  the  agent  of  the  vendors  in  effecting  the  sale,  nor 
the  plaintiff,^  who  was  the  purchaser,  knew  or  believed  tlie 
corporation  to  be  insolvent.  They  knew  it  was  embarrassed 
for  want  of  ready  money  to  meet  coming  liabilities,  and  that 
accommodation  by  way  of  extension  of  credit  must  be  ob- 
tained to  prevent  a  failure ;  but  they  believed  that  the  neces- 
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sary  accommodations  could  be  obtained,  and  the  corporation 
could  thus  be  enabled  to  continue'in  business.  As  there  was 
a  large  amount  of  manufactured  goods  belonging  to  the  cor- 
poration for  sale  in  the  hands  of  commission  merchants,  this 
belief  was  not  without  a  show  of  i-eason.  It  is  expressly 
found  that  the  sale  was  not  made  with  a  view  to  insolyency, 
nor  with  an  intent  to  prefer  the  plaintiff  as  a  creditor,  each 
party  to  the  sale  believing  in  the  ability  of  the  corporation  to 
pay,  and  that,  ultimately,  it  would  pay  its  debts  in  fidl.  The 
principal  motives  which  induced  the  plaintiff  to  make  the 
pmrchase,  were  to  furnish  the  corporation  with  the  means  to 
pay  a  note  of  theirs,  which  was  then  about  to  mature,  on 
which  he  was  indorser ;  and  to  assist  his  brother,  who  was 
the  president  and  financial  agent  of  the  corporation.  The 
avails  of  the  purchase  were  agreed  to  be  used,  and  were  in 
fact  used,  in  payment  of  the  note  referred  to,  and  so  the  plain- 
tiff was  relieved  from  his  liability  on  the  same. 

The  finding  further  is,  that  this  conveyance  was  made  in 
good  faith,  and  in  the  regular  course  of  business,  unless  the 
motives  which  induced  the  purchase  as  stated  above,  and  the 
fact  that  the  payment  of  the  note  operated  to  tbe  advantage 
of  the  plaintiff  over  other  creditors,  by  making  any  extension 
of  credit  in  respect  to  that  debt  unnecessary,  should,  in  law, 
have  the  effect  to  destroy  the  good  faith  of  the  transaction, 
and  make  the  conveyance  one  with  an  intent  to  prefer  cred- 
itors within  the  meaning  of  the  statute. 

We  think  this  sale  was  not  invalidated  by  the  statute. 
True,  the  vendors  were  insolvent  and  in  failing  circumstances, 
but  that  is  not  enough ;  the  sale  must  have  been  made  with 
a  view  to  insolvency,  and  that  it  was  not  is  expressly  found. 
Neither  of  the  parties  had  insolvency  in  view  ;  both  believed 
the  corporation  able  to  pay,  and  that  it  would  pay  its  debts 
in  full.  It  is  by  no  means  rare  that  men  deeply  insolvent, 
hopelessly  so  in  the  judgment  of  everybody  but  themselves, 
are  possessed  with  a  delusion  that  tliey  have  ample  means  to 
pay  their  debts,  and  that  all  they  lack  is  a  short  extension 
of  time. 

It  was  not,  apparently,  without  reason  that  the  belief  was 
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entertained  that  this  corporation,  though  embarrassed,  might 
go  on.  However  that  may  be,  we  must  take  tlie  fact  as  it  is 
found,  that  this  sale  was  not  made  with  a  view  to  insolvency, 
and  is  not,  therefore,  affected  by  this  section  of  the  statute. 

Nor,  on  the  facts  found,  does  the  law  destroy  the  good 
faith  of  the  transaction,  and  pronounce  the  conveyance  one 
with  an  intent  to  prefer  creditors  within  the  meaning  of  the 
statute,  and  therefore  void.  Among  the  cases  which  sustain 
this  conveyance  we  refer  to  Quinebaug  Bank  v.  Brewster^  30 
Conn.,  659 ;  Orotwell  v.  Allis^  25  Conn.,  301 ;  UUey  v.  Smith, 
24  Conn.,  290.  The  case  of  Bloodgood  v.  Beecher,  35  Conn., 
469,  goes  beyond  the  exigencies  of  this  case. 

2.  On  the  second  question,  we  think  that,  as  to  that  por- 
tion of  the  cloths  which  were  left  by  the  purchaser  in  the 
mill,  under  the  circumstances  described,  no  title  passed  by 
this  sale  as  against  subsequent  attaching  creditors.  There 
was  no  such  delivery  to  the  vendee  as  the  law  requires,  and 
no  excuse  which  the  law  recognizes  as  sufficient  for  the  reten- 
tion of  possession  by  the  vendors. 

This  principle  has  been  too  often  decided,  in  cases  recent 
and  remote,  to  be  considered  ian  open  question.  In  the  lan- 
guage of  Butler,  J.^  in  giving  the  opinion  of  the  court  in 
Norton  v.  DoolitUej  82  Conn.,  410, "  The  policy  which  dictates 
it,  and  the  prevention  at  which  it  aims,  require  its  rigid  ap- 
plication to  every  case  where  there  has  not  been  an  actual, 
visible,  and  continued  change  of  possession."  The  reason 
assigned  for  the  retention  of  the  possession,  that  the  cloths 
might  be  finished,  though  a  proper  one  for  consideration,  can- 
not be  pronounced  legally  sufficient.  The  case  of  Carter  v. 
Watkins,  14  Conn.,  240,  was  an  action  of  trespass  for  a  lot 
of  ox-horns,  purchased  by  the  plaintiffs,  and  allowed  to  re- 
main in  the  hands  of  the  vendor  to  be  manufactured  into 
combs.  The  defendant,  a  deputy  sheriff,  took  them  on  certain 
writs  of  attachment  afterwards  issued  against  the  vendor. 
After  verdict  for  the  defendant,  the  plaintiffs  moved  for  a 
new  trial,  and  claimed  that  the  jury  should  have  been  in- 
structed that  the  facts  proved,  being  in  substance  that  they 
paid  an  adequate  price,  and  that  the  horns  were  left  to  be 
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manufactured,  repelled  in  law  the  presumption  of  fraud  aiis- 
ing  from  the  continuance  of  possession  by  the  vendor.  Judge 
Stores,  who  gave  the  opinion  of  the  court,  after  i-emarking 
that  these  circumstances  were  undoubtedly  proper  to  be  taken 
into  consideration  by  the  jury,  says,  (p.  244,)  "  But  that 
they  would  have  the  legal  eflfect  of  removing  the  presumption 
of  a  fraudulent  intent,  raised  by  the  continuance  of  the  pos- 
session of  the  property  in  the  hands  of  the  vendor  aft^r  the 
sale,  or  tliat  they  furnished  an  explanation  which  tlie  law 
would  pronoimce  satisfactory  of  such  continuance  of  posses- 
sion, cannot  be  maintained." 

These  views,  in  the  correctness  of  which  we  entirely  concur, 
must  be  decisive  of  this  point  in  the  case. 

The  sale  however  was  good  as  between  the  parties,  and 
some  weeks  after,  before  any  action  had  been  taken  by  third 
persons,  most  of  these  goods  were  taken  from  the  mill  and 
placed  on  board  a  steamboat  at  Stamford,  by  order  of  the 
purchaser,  to  be  conveyed  to  him  at  New  York.  The  presi* 
dent  of  the  corporation,  without  authority  from  the  purchaser, 
ordered  them  back  to  the  mill.  Most  of  them  wer3  taken 
back,  and  were  the  next  day  attached  by  the  creditors  of  the 
corporation,  and  were  held  by  the  officer  till  the  corporation 
a  few  days  after  made  an  assignment  in  insolvency. 
Y  Now,  although  the  original  sale  of  the  goods  left  in  the 
mill  was  fraudulent  and  void  in  law  as  to  attaching  creditors, 
it  was  completed  and  made  valid  by  the  subsequent  delivery 
on  board  the  boat  of  all  which  were  so  delivered,  prior  to  any 
attachment.  The  agent  of  the  company  ordered  them  back, 
and  a  portion  came  back,  but  that  fact  cannot  affect  the  rights 
of  the  plaintiff.  His  title  was  complete  and  perfect  by  the 
delivery  on  board  the  boat ;  as  between  the  parties  it  was  so 
from  the  first,  and  no  act  of  the  vendors,  or  any  oflBcer  of 
theirs,  any  more  than  that  of  a  mere  stranger  and  wrong- 
doer, could  divest  or  prejudice  that  title^  The  plaintiff  there- 
fore has  a  right  to  recover  for  the  value  of  the  goods  taken 
back  to  the  mill  from  the  boat,  as  they  were  on  the  28d  of 
May,  1867.  Deducting  the  cost  of  finishing  the  goods,  and 
deducting  $313.50  which  is  found  to  be  the  value  of  the 
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goods  which  remained  in  the  mill,  and  were  never  delivered 
so  as  to  vest  any  title  against  attaching  creditoi-s,  the  sum  of 
$1,731.84  is  found  •  to  be  the  value  of  the  goods  belonging  to 
the  plaintiflf  at  the  time  they  came  into  the  hands  of  the  de- 
fendant. 

We  advise  the  Superior  Court  to  render  judgment  for  the 
plaintiff  to  recover  this  sum,  $1,731.84,  of  the  defendant,  with 
interest  from  the  1st  of  February,  1868,  to  the  date  of  the 
judgment.  We  fix  on  the  1st  of  February  as  the  time  of  the 
conversion,  as  the  defendant  at  that  time  received  the  fair 
value  of  the  property  on  a  sale  made  for  cash. 

In  this  opinion  the  other  judges  concurred. 


^••■» 


Alexander  J.  Cameron  and  another  vb.  Zalmon  Peck. 

The  plaintiffs  sued  for  goods  sold  and  offered  in  evidence  a  writted  order  for  tbe 
same  signed  by  the  defendant.  The  defendant  admitted  that  he  signed  the 
order,  but  offered  evidence  to  show  that  he  signed  it  on  Sunday,  between  the 
rising  and  setting  of  the  sun,  and  at  the  same  time  delivered  it  to  one  B,  who 
was  found  bj  the  jury  to  be  his  agent.  The  order  bore  the  date  of  a  week 
day,  and  the  plaintifis  when  they  received  it  and  delivered  the  goods  under  it 
did  not  know  that  it  was  signed  on  Sunday.  The  court  charged  the  jury  that 
all  contracts  made  on  Sunday  between  the  rising  and  setting  of  the  sun  were 
by  statute  void ;  that  it  requthxl  two  parties  to  make  a  contract ;  and  that  if 
they  should  find  upon  all  the  evidence  that  thb  was  a  contract  made  on  Sun- 
day it  was  void.  The  jury  returned  a  verdict  for  the  plaintiffs.  Held  that 
there  was  no  groand  for  granting  the  defendant  a  new  trial. 

The  plaintiffs,  to  prove  the  contents  of  a  letter  written  by  them  to  the  defendant, 
the  original  of  which  the  defendant  denied  having  in  his  possession,  offered  in 
evidence  a  copy  of  an  impression  of  the  original  letter  made  by  a  copy-press 
in  a  letter  book  kept  by  the  plaintiffs,  one  of  the  plaintifis  testifying  that  ho 
knew  the  copy  offered  to  be  an  exact  copy  of  the  original  letter.  Held  that 
the  copy  so  offered  was  admissible. 

AssuMPsrr  for  goods  sold ;  brought  to  the  Superior  Court 
in  Fairfield  County,  and  tried  to  the  jury,  on  the  general 
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issue,  before  Orangery  J.  Verdict  for  the  plaintiffs,  and  mo- 
tion for  a  new  trial  for  error  in  the  rulings  and  charge  of  the 
court.    The  case  is  sufficiently  stated  in  the  opinion. 

SturgeSy  in  support  of  the  motion.  / 

;      Beardsley,  contra. 

Poster,  J.  There  are  no  grounds  for  disturbing  the  ver- 
dict and  granting  a  new  trial  in  this  case. 

The  charge  of  the  judge,  so  far  as  the  order  or  paper  de- 
scribed in  the  motion  is  concerned,  gives  the  defendant  no 
reasonable  cause  of  complaint.  He  insisted  that  he  signed 
it  and  delivered  it  to  Beecher  on  Sunday,  and  that  so  the 
agreement  contained  in  it  was  void  and  of  no  effect  as  to 
him ;  and  that  the  jury  should  have  been  so  instructed,  if 
they  so  found  the  facts.  The  paper  bore  the  date  of  a  secu- 
lar day,  and  it  was  admitted  that  the  plaintiffs  had  no  knowl- 
edge that  it  was  executed  on  Sunday,  if  it  was  so  executed. 
It  was*  not  received  by  them  on  Sunday,  nor  did  the  plaintiffs 
deliver  any  goods  under  it  on  that  day.  They  offered  evi- 
dence tending  to  prove  that  it  was  executed  on  a  secular  da^ 
Whether  the  paper  was  intended  to  be  addressed  to  the 
plaintiff!,  or  to  Beecher,  seems  to  have  been  a  matter  in  con- 
troversy. 

The  court  charged  the  jury  that  all  contracts  made  on  Sun- 
day between  the  rising  and  setting  of  the  sun  were  by  statute 
void ;  that  it  required  two  parties  to  make  a  contract ;  and 
that  if  they  should  find,  under  all  the  facts  proved  and  ad- 
mitted, that  this  was  a  contract  made  on  Sunday,  it  was  void 
in  law. 

This  instruction  was  unexceptionable  and  apposite  to  this 
part  of  the  case. 

We  do  not  regard  this  paper  or  order  as  a  contract  on 
which,  directly  or  remotely,  the  plaintiffs  must  rest  their  right 
to  recover.  It  is  an  incident,  a  piece  of  testimony,  entitled 
to  such  weight  as  the  jury  should  think  proper  to  give  it,  and 
no  more,  in  determining  whether  or  not  tiie  defendant  was 
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liable  for  the  goods  which  the  plaintiffs  claimed  they  had  sold 
and  delivered  to  him.  Onr  statute  no  doubt  makes  void  all 
contracts  entered  into  on  Sunday,  and  we  should  not  know- 
ingly give  countenance  to  an  opposite  doctrine.  Whatever 
the  defendant  may  claim  to  have  done,  it  does  not  appear 
that  the  plaintiflFs  had  in  any  respect  violated  the  provisions 
of  this  statute ;  and  while  we  must  commend  the  zeal  of  the 
defendant  to  preserve  the  sanctity  of  the  Sabbath,  we  cannot 
but  hope  that  he  will  hereafter  manifest  tliat  zeal,  not  by 
words  only,  but  also  by  deeds. 

The  controlling  question  in  the  case  seems  to  have  been, 
whether  Beecher  was  the  agent  of  the  defendant  to  such  an 
extent  as  to  pledge  his  credit,  and  make  him  responsible  for 
the  goods  bought  of  the  plaintiffs.  On  this  point  the  charge 
was  that  unless  the  jury  should  find  that  Beecher  was  the 
agent  of  the  defendant,  the  plaintiflFs  could  not  recover.  This 
was  explicit,  and  certainly  suflSciently  favorable  to  the  de- 
fendant. 

The  remaining  question  is  as  to  the  admissibility  in  evi- 
dence of  a  copy  of  a  letter  said  to  have  been  written  by  Uie 
plaintiflls  to  the  defendant. 

The  plaintiflFs  oflFered  to  prove  that  on  the  13th  of  March, 
1868,  a  letter  was  written  by  them  addressed  to  the  defend- 
ant, in  which  was  enclosed  a  statement  of  their  account 
against  him,  which  statement,  it  was  admitted,  the  defendant 
had  previously  requested  the  plainti&  to  forward  him  by  mail. 
It  must  be  presumed  that  the  defendant  was  notified  to  pro- 
duce this  letter,  though  the  motion  does  not  state  the  fact. 
It  does  state  however  that  to  prove  the  contents  of  the  letter, 
the  defendant  claiming  that  the  original  was  not  in  his  pos- 
session, the  plaintiflFs  oflFered  a  writing  which  A.  J.  Cameron, 
one  of  the  plaintiflBs,  swore  was  a  true  copy  of  the  original 
letter  forwarded  by  mail  to  the  defendant  enclosing  a  state- 
ment of  their  account.  On  cross-examination  the  witness 
testified  that  the  copy  oflfered  in  evidence  was  copied  from 
the  plaintiflfe'  letter  book,  which  contained  an  impression  of 
the  original,  made  at  the  time  it  was  written,  by  the  copy- 
press  process,  and  that  he  knew  this  to  be  an  exact  copy  of 
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tlie  original  letter.  The  defendant  objected  to  the  admission 
of  the  copy  in  evidence,  solely  on  the  ground  that  it  was  a 
copy  of  a  copy,  but  the  court  admitted  it 

This  objection  is  purely  technical,  and  may  be  considered 
therefore  on  technical  grounds. 

In  tlie  argument  before  us  the  defendant's  counsel  assume 
that  the  machine  copy  was  in  the  possession  and  so  in  the 
power  of  the  plaintiffs.  Such  may  have  been  the  fact,  but 
the  motion  is  silent  on  the  subject.  For  aught  that  appears 
the  letter  book,  containing  this  machine  copy,  was  not  in  ex- 
istence. Nor  does  the  motion  disclose  when  the  copy  offered 
in  evidence  was  made.  It  may  have  been  made  at  the  same 
time  that  the  machine  copy  was  made,  and  if  so  it  would 
clearly  be  admissible  as  one  of  two  duplicate  copies.  But  if 
made  afterwards,  as  most  probably  it  was,  we  still  think  it 
was  admissible.  The  sole  objection  to  its  admissibility,  it 
must  be  borne  in  mind,  is,  that  it  was  a  copy  of  a  copy.  The 
ground  of  the  objection  supposes  the  original  to  be  lost,  or 
out  of  reach  of  the  plaintiff.  If  that  were  not  so,  the  objec- 
tion to  any  copy  would  be  insuperable.  Now  the  rule  that  a 
copy  of  a  copy  is  not  evidence,  properly  applies  to  cases 
where  tlic  original  is  still  in  existence  and  capable  of  being 
compared  with  it ;  or  where  it  is  the  copy  of  a  copy  of  a 
record,  the  record  being  still  in  existence,  and  being  by  law 
as  high  evidence  as  the  original.  The  reason  of  the  rule  is 
the  same  in  both  cases,  the  copy  offered  is  two  removes  from 
the  original.  But  it  is  quite  a  different  question  whei-e  the 
original  is  lost,  and  the  record  is  not  deemed  in  law  as  high 
as  the  original.  Winn  v.  Patterson^  9  Pet.  Rep.,  677,  per 
Story,  J.  In  Robertson  v.  Lynch^  18  Johns.  Rep.,  450,  after 
notice  to  the  defendant  to  produce  an  original  letter,  the 
court  admitted  in  evidence  to  prove  its  contents  a  copy  made 
from  the  letter  book  of  the  plaintiffs*,  on  the  testimony  of  a 
clerk  who  testified  that  he  copied  the  original  into  the  letter 
book,  and  that  the  copy  offered  in  evidence  was  a  true  copy 
of  the  copy  in  the  letter  book.  On  a  motion  to  set  aside  the 
verdict  and  grant  a  new  trial,  the  case  went  off  on  another 
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point,  but  the  court  say — "  We  are  inclined  to  think  that 
none  of  the  other  objections,  (this  was  one,)  are  well  founded." 

The  witness  in  this  case  testified  that  he  knew  the  paper 
oflFered  to  be  an  exact  copy  of  the  original  letter.  That,  we 
think,  made  it  admissible  ;  the  proper  foundation  for  the  ad- 
mission of  secondary  evidence  having  been  previously  laid. 
The  facts  elicited  on  the  cross-examination,  at  the  most,  go 
no  farther  than  to  show  that  this  was  a  second  copy,  verified 
as  a  true  copy  of  the  original.    It  was  properly  admitted. 

There  should  be  no  new  trial. 

In  this  opinion  the  other  judges  concurred. 


1 77 


George  Freeman  vs.  Wh-bur  F.  Benedict. 

The  defendant  purchased  a  yoke  of  oxen  of  the  plaintiff,  and  soon  after  delivered  \  ^ 
to  him  a  negotiable  note  of  a  third  party,  payable  at  bank  to  the  order  of  the 
defendant,  not  then  due.  The  defendant  testified  that  the  plaintiff  took  it  in 
payment ;  the  plaintiff  testified  that  he  took  it  only  to  present  at  the  bank  and 
get  payment ;  and  there  was  no  other  evidence.  Both  parties  were  ignorant 
of  tiie  nature  of  such  a  note,  and  it  was  not  endoreed  by  the  defendant  and 
nothing  was  said  about  an  endorsement  In  an  action  of  assumpsit  for  the 
price  of  tlie  oxen,  to  which  the  defendant  pleaded  the  general  issue  with  notice 
of  the  delivery  of  the  note  in  payment,  the  court  held  that,  as  matter  of  law, 
the  burden  of  proof  with  regard  to  the  note  was  on  the  defendant,  and,  regard- 
ing the  evidence  as  equally  balanced,  decided  that  the  plaintiff  was  entitled  to 
recover.     Held  to  be  correct 

The  mere  fact  that  the  plaintiff  had  received  the  note  from  the  defendant  did  not 
make  a  primdfade  case  of  payment,  that  fact  being  consistent  with  either  pur- 
pose claimed  by  the  parties. 

And  the  non-indorsement  of  the  note  by  the  defendant  was  not  to  be  regarded 
as  showing  that  he  did  not  intend  to  be  holdcn  for  its  goodness.  This,  with 
all  the  other  circumstances  attending  the  transaction,  was  proper  to  be  consid- 
ered, but  the  law  would  attach  no  special  significance  to  it. 

It  appeared  that  when  the  note  became  due  the  maker  had  property  and  the 
note-was  collectible,  but  that  the  plaintiff  took  a  new  note  from  the  maker 
without  the  defendant's  knowledge,  and  that  the  maker  became  insolvent  be- 
fore the  new  note  became  due.  Held  that  this  conduct  on  the  part  of  the 
plaintiff  was  sufficient  to  discharge  the  defendant  from  further  liability,  even 
if  the  first  note  was  not  received  as  payment. 
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Bat  it  appeared  that  the  defendant  in  the  conrt  helow  tet  np  in  his  notice  onlj 
that  the  note  was  delivered  in  payment,  and  did  not  claim  that  this  conduct 
of  the  plain tiflf  was  in  itself  a  defense,  but  that  it  changed  the  burden  of 
proof  in  respect  to  the  purpose  for  which  the  note  was  received.  Held  that, 
while  this  evidence  had  some  bearing  on  this  question  and  as  such  had  been 
considered  hj  the  court  below,  yet  that  the  law  gave  no  special  force  to  it. 
# 

Assumpsit,  for. the  price  of  a  yoke  of  oxen  sold  by  the 
plaintifif  to  the  defendant ;  brought  to  the  Court  of  Common 
Pleas  for  the  county  of  Fairfield,  and  tried,  on  the  general 
issue,  closed  to  the  court,  before  Brewster^  J. 

The  notice  attached  to  the  plea  was  as  follows  : 

"  The  plaintiflF  will  take  notice  that  the  defendant  wUl 
claim,  and  oflFer  evidence  to  prove,  that  after  the  cause  of  ac- 
tion in  the  declaration  mentioned  originated,  the  defendant 
heretofore,  to  wit,  on  the  26th  day  of  September,  1868,  deliv- 
ered to  the  plaintiff  a  certain  promissory  note,  made  by  one 
Daniel  M.  Hall,  of  $170,  and  thereafter,  to  wit,  on  or  about 
the  10th  day  of  October,  1868,  the  defendant  delivered  to  the 
plaintiff  $20  in  money,  and  that  said  note  and  money  were 
paid  to  and  accepted  by  the  plaintiff  in  full  payment,  satisfac- 
tion and  discharge  of  said  cause  of  action,  and  that  the 
plaintiff  took  said  note  in  accordance  with  his  promise  and 
agreement,  before  that  time  made  to  and  with  the  defendant, 
as  part  of  the  consideration  for  said  oxen,  without  the  in- 
dorsement of  the  defendant  on  said  note,  and  without  recourse 
to  him ;  and  this  the  defendant  is  ready  to  verify." 

The  court  rendered  judgment  for  the  plaintiff  for  the  sum 
of  1192.95  and  his  costs,  and  the  defendant  moved  for  a  new 
trial.  The  points  made  in  the  motion  are  sufficiently  stated 
in  the  opinion. 

Sturges  and  ThompsoUj  in  support  of  the  motion. 

Woo%terj  contra. 

Seymour,  J.  The  plaintiff  declares  on  the  common  counts 
in  assumpsit  for  the  price  of  a  yoke  of  oxen  sold  by  him  to 
the  defendant.  The  Court  of  Conmion  Pleas  having  rendered 
judgment  for  the   plaintiff,  the  defendant  moves  for  a  new 
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trial.  The  motion  at  great  length  sets  out  the  claims  of  the 
parties  and  the  evidence  whereby  these  claims  were  supported. 
The  question  however  resolves  itself  into  one  of  law,  arising 
upon  fitcts  found  by  the  court  below  to  be  substantially  as 
follows : — 

The  plaintiff  sold  to  the  defendant  a  yoke  of  oxen.  About 
ten  days  after  the  sale  he  called  on  the  defendant  for  payment. 
The  defendant  had  no  money,  but  had  a  note  against  one 
Hall,  payable  at  bank  to  the  order  of  the  defendant.  The 
plaintiff  took  this  note,  and,  as  defendant  claimed  and  testi- 
fied, received  it  towards  payment,  as  far  as  it  went,  for  the 
oxen.  Tlie  plaintiff  on  the  other  hand  claimed  and  testified 
that  he  took  the  note  as  a  mere  means  of  payment,  being 
told  by  the  defendant  that  the  note  upon  presentment  at  the 
bank  would  bring  the  money.  Both  parties  seem  to  have 
been  ignorant  of  the  nature  of  such  a  note,  for  the  defendant 
did  not  indorse  it,  although  payable  to  his  order,  and  nothing 
appears  to  have  been  said  by  either  party  about  an  indorse- 
ment. 

The  court,  regarding  the  testimony  of  the  parties  as  of 
equal  credit  and  equally  balanced,  and  there  being  no  other 
testimony  to  turn  the  scale,  decided  that  as  matter  of  law 
the  burden  of  proof  was  on  the  defendant,  and  that  the  de- 
fendant not  having  established  his  defence  the  plaintiff  was 
entitled  to  judgment.  The  defendant  now  insists  before  us 
that  the  court  erred  in  holding  that  under  the  circumstances 
the  burden  of  proof  rested  upon  him. 

We  think  the  decision  of  the  Court  of  Common  Pleas  is 
correct.  That  court  found,  as  matter  of  fact,  that  the  defend- 
ant became  debtor  for  the  oxen.  The  defence  was  that  this 
debt  had  beeu  satisfied.  The  burden  of  proving  satisfaction 
was  of  course  on  the  defendant. 

The  mere'factthathe  had  delivered  to  the  plaintiff,  and  that 
the  plaintiff  had  received  from  him,  Hall's  note,  did  not 
make  a  primd  facie  case  of  payment.  Th^  purpose  of  the 
delivery  might  be  as  collateral  security,  and  as  mere  means 
of  satisfaction,  or  it  might  be  as  payment'  and  satisfaction. 
The  fact  of  delivery  is  equally  consistent  with  either  purpose. 

You  xxxvn. — 71 
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The  defendant  contended  that  the  non -indorsement  of  the 
note  is  significant  in  his  favor,  as  showing  that  he  did  not 
intend  to  be  holden  for  its  goodness.  The  plaintiff  contended 
tliat  if  the  note  had  been  received  in  satisfaction  the  legal 
title  would  naturally  have  been  transferred  to  him  by  endorse- 
ment, which  endorsement  might  have  been  without  recourse 
if  the  note  was  really  to  be  taken  at  the  plaintiff's  risk. 
Whatever  weight  these  suggestions  of  counsel  may  be  enti- 
tled to  on  the  question  of  fact,  we  think  there  is  nothing  in 
the  fact  of  non-endorsement  which  changes  tlie  burden  of 
proof.  Tlie  defendant  must  prove  his  defense.  He  must 
satisfy  the  triers  that  the  note  was  taken  in  satisfaction.  All 
the  circumstances  attending  the  transaction,  including  this 
of  non-endorsement,  are  proper  to  be  taken  into  considemtion, 
but  the  law  attaches  no  special  significance  to  the  absence 
of  the  defendant's  name  on  the  note  as  changing  the  burden 
of  proof. 

Besides  the  question  thus  far  discussed,  the  defendant  says 
that  it  appears  from  the  finding  that  when  Hall's  note  became 
due  he  had  property  and  the  note  was  collectible,  and  that 
the  plaintiff,  instead  of  enforcing  collection,  took  a  new  note 
from  Hall  without  the  defendant's  knowledge  or  consent,  and 
that  by  thus  doing  the  defendant  is  discharged,  Hall  having 
become  insolvent  before  the  new  note  became  due.  If  these 
are  precisely  the  facts,  and  all  the  facts,  the  defendant  would 
seem  to  have  a  good  defence,  for  if  the  first  note  of  Hall  was 
received  as  mere  security,  yet  if  the  plaintiff  without  the  de- 
fendant's consent  gives  time  to  Hall  or  discharges  him  from 
the  old  debt,  the  law  is  plain  that  the  defendant  may  by  these 
acts  be  discharged  from  further  liability. 

But  in  answer  to  this  claim  of  the  defendant  it  appears, 
1st,  that  the  defendant  pleaded  the  general  issue  and  gave  no 
notice  of  any  such  dcCence  as  that  now  made  ;  2d,  it  does 
not  appear  that  any  such  defence  as  that  now  under  consider- 
ation was  presented  to  the  attention  of  the  Court  of  Commoii 
Pleas ;  3d,  the  finding  iiidicates  that  the  matter  now  relied 
on  as  a  defence  was  connected  with  other  facts  which  might 
essentially  qualify  the  main  fact  relied  on. 
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It  does  however  appear  in  the  record  that  the  defendant 
claimed  before  the  court  below  that,  the  plaintiff  having  de- 
livered up  the  first  note  to  Hall  and  accepted  the  second 
without  the  knowledge  of  the  defendant,  the  law  will  presume 
that  the  plaintiff  received  the  first  note  in  payment  and  gave 
credit  to  Hall,  and  that  the  burden  of  proof  was  on  the 
plaintiff  to  show  that  it  was  not  so  received.  It  will  be  no- 
ticed that  the  defendant  does  not  here  rely  upon  the  subse- 
quent conduct  of  the  plaintiff  as  being  in  itself  a  defence, 
but  he  relies  upon  it  as  changing  the  burden  of  proof  in  re- 
spect to  the  purpose  for  which  Hall's  note  was  originally 
received.  The  record  does  not  show  except  by  inference 
what  disposition  of  this  claim  was  made  by  the  Court  of  Com- 
mon Pleas ;  but  the  result  shows  that  the  court  did  not  place 
on  this  evidence  the  artificial  value  claimed  for  it  of  changing 
the  burden  of  proof.  This  evidence  of  the  plaintiff's  subse- 
quent conduct  is  admissible  against  him,  and  has  some  bear- 
ing on  the  main  issue  between  the  parties  whether  the  first 
note  of  Hall  was  taken  and  received  at  the  time  it  was  taken 
in  satisfaction  and  payment,  but  the  law  gives  no  artificial 
force  to  evidence  of  this  kind,  but  properly  leaves  it,  with  all 
its  attendant  circumstances,  to  whatever  force  it  naturally 
has  in  carrying  conviction  to  the  mind  of  the  trier. 

We  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 
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58  M 
'37"58S] 
68   Sd| 

9r    563 

76  579 

[37  563 

Frederick  Parsons  vs.  William  Platt.  *•"    ^^ 

A  petition  for  a  new  trial  mnst  aver,  and  it'mnst  be  made  to  appear,  Ist,  that 
the  additional  evidence  is  new! j-discoyered ;  2d,  that  it  is  material ;  3d,  that 
the  witnesses  will  testify  to  it ;  4th,  that  it  could  not  have  been  obtained  and 
produced  at  the  trial  by  the  use  of  due  diligence. 

It  must  also  appear  that  the  new  evidence  is  not  offered  to  prove  a  new  defence, 
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or  let  the  party  into  one  of  which  he  had  knowledge  at  the  trial, — that  it  is 
not  offered  to  impeach  a  witness, — that  it  b  not  cumulative, — that  it  makes  it 
apparent  that  injustice  has  been  done, — and  is  sufficient  to  make  the  case  a 
primd/acie  one  for  the  petitioner  on  a  new  trial. 
Such  a  petition  is  addressed  to  the  discretion  of  the  conrt,  and  a  refhsal  to  grant 
it  is  not  the  subject  of  error. 

Petition  for  a  new  trial,  brought  to  the  Court  of  Common 
Pleas  in  Fairfield  county,  and  heard  before  Brewster j  J.  Pe- 
tition dismissed  and  motion  in  error  by  the  petitioner.  The 
principles  of  law  decided  by  the  court  will  be  sufficiently  un- 
derstood without  a  stateijient  of  the  facts  of  the  case,  which 
would  occupy  much  space. 

G>  H.  Holluter  and  D.  F.  HollUter^  for  the  petitioner. 

Treat  and  Btdlochy  for  the  respondent. 

Butler,  C.  J.  This  is  a  petition  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence,  addressed  to  the  Court 
of  Common  Pleas,  which  tried  the  case.  The  petition  is  suf- 
ficiently formal,  and  is  to  be  governed  by  the  rules  of  law 
applicable  to  the  determination  of  petitions  of  that  character. 
Tlie  court  found  the  facts  alleged  to  be  true,  but  held  them 
insufficient  in  the  law.  In  order  to  decide  whether  the  judge 
erred  in  so  holding,  we  must  look  at  the  legal  requisites  of 
such  a  petition  and  see  if  the  facts  found  brought  the  case 
within  them. 

First,  it  must  be  averred  in  the  petition,  and  made  to  ap- 
pear, that  the  additional  evidence  is  newly-discovered. 

Second,  that  it  is  material. 

Third,  that  the  witnesses  will  testify  to  it. 

Fourth,  that  it  could  not  have  been  obtained  and  produced 
at  the  trial  by  the  use  of  due  diligence. 

These  requisites  are  averred,  and  sufficiently  covered  by 
the  finding  of  the  court. 

But  it  must  further  appear : — 

Fifth,  that  the  evidence  is  not  offered  to  prove  a  new  de- 
fence, or  let  the  party  into  a  defence  of  which  he  had  knowl- 
edge at  the  trial.    Lester  v.  The  State^  11  Conn.,  415. 
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Sixth,  that  it  is  not  offered  to  impeach  a  witness.  1  Swift 
Dig.,  787. 

Seventh)  that  the  evidence  is  not  cumulative.  1  Swift  Dig., 
787. 

Eighth,  that  it  makes  it  clearly  apparent  that  injustice  has 
been  done,  Nbrmch  ^  Worcester  Jt.  R.  Co.  v.  Cahill^  18 
Conn.,  484. 

Ninth,  that  the  new  evidence  is  "  sufficient  to  turn  the 
cause  in  favor  of  the  applicant ; "  1  Swift  Dig.,  787 ;  and  show 
that  "  if  a  new  trial  were  granted  a  different  result  would  be 
produced."     18  Conn.,  484. 

Such  are  the  legal  rules  by  which  a  court  must  be  governed 
in  disposing  of  such  an  application  for  a  new  trial,  and  a 
petition  which  does  not  show  such  a  case  is  insufficient  in 
the  law  and  demurrable  as  such. 

We  are  satisfied  that  the  newly-discovered  evidence  was 
not  offered  to  prove  a  strictly  new  defence,  nor  claimed  in 
order  to  impeach  a  vidtness ;  and  that  it  was  not  cumulative 
within  the  rule  adopted  in  Waller  v.  Graves,  20  Conn.,  210. 
But  we  are  not  satisfied  that  it  is  cleai'ly  apparent  upon  the 
face  of  the  petition  that  injustice  has  been  done,  or  that  the 
newly-discovered  evidence  was  sufficient  to  turn  the  cause  in 
favor  of  the  applicant  or  to  produce  a  different  result.  And 
this,  for  two  reasons.  1st.  The  warranty  found  by  the 
court  below,  was  found  upon  what  was  said  between  the  par- 
ties in  the  market,  at  the  time  when  the  money  was  paid. 
The  declarations  there  made,  from  which  the  warranty  was 
implied,  were  sworn  to  by  the  plaintiff  and  another  witness. 
The  defendant  did  not  directly  deny  the  making  of  those 
declarations,  nor  offer  any  other  witness  to  prove  that  they 
were  not  made.  Tlie  fact  that  they  were  made  was  therefore 
proved  by  a  clear  and  sufficient  preponderance  of  evidence. 
The  newly-discovered  evidence  does  not  impair  that  prepon- 
derance. It  does  not  relate  to  what  took  place  in  the  market 
and  was  not  admissible  to  contradict  the  Platts.  It  was  only 
admissible  and  could  only  be  operative  to  show  that  Parsons 
said,  outside  cf  the  market,  that  he  would  not  warrant.  But 
that  does  not  prove  the  fact  found  that  he  did  warrant  in  the 
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market  afterwards,  and  before  the  money  was  paid  him.  Such 
evidence  obviously  could  not  be  considered  suflScient  to  "  turn 
the  cause  in  favor  of  the  applicant"  or  '*  produce  a  diflFerent 
result."  The  petition,  in  my  judgment,  was  clearly  demurra- 
ble. 2d.  The  evidence  is,  under  tlie  circumstances,  entitled 
to  no  weight.  The  applicant  was  a  witness  on  the  trial.  He 
testified  after  tlie  Platts  had  testified,  in  relation  to  tlie  entire 
transaction  and  presumptively  to  everything  which  occurred 
that  could  aid  his  defence.  If  he  made  the  declaration  to 
which  the  new  witness  will  swear,  he  must  have  known  it 
and  could  not  have  forgotten  it,  and  assuming  it  to  be  as  im- 
portant as  ho  claims  it  to  be,  presumptively  he  would  have 
sworn  to  it  if  true.  He  did  not  swear  that  he  said  so,  nor 
claim  that  ho  did.  Nor  does  he  claim  in  his  petition  that 
such  a  declaration  was  ever  made,  or  assign  any  reason  why 
he  did  not  testify  to  it.  It  is  scarcely  ci*edible  that  he  made 
it.  The  charitable  inference  imder  such  circumstances  is, 
that  the  witness  was  mistaken.  Besides,  if  such  a  declare 
tion  was  made,  Pai^sons  must  be  presumed  to  have  known  it 
at  the  time  of  the  trial,  and  in  the  absence  of  any  claim  that 
he  had  forgotten  it,  or  any  excuse  for  not  introducing  the 
fact  in  any  of  his  testimony,  must  be  holden  guilty  of  fatal 
neglect.  For  these  reasons  also  the  petition  must  have  been 
held  insufficient  on  demurrer. 

But  this  case  is  not  properly  before  us,  and  although  heard 
upon  its  merits  without  objection,  it  is  our  duty  to  dismiss  it. 
It  has  been  settled  by  a  long  course  of  decisions  in  this  state, 
that  a  petition  for  a  new  trial  being  an  application  to  the 
discretion  of  the  court,  a  refusal  to  grant  it  is  not  the  subject 
of  error.  Tlie  question  was  unanimously  decided  by  this 
court  in  1823,  in  White  v.  Trinitt/  Churchy  6  Conn.,  187, 
being  the  only  question  in  the  case.  Tliere  had  been  a  series 
of  decisions  to  the  same  effect  prior  to  that,  commencing 
with  Kimball  v.  Cadij^  Kirby,  41,  and  there  have  been  at 
least  three  since  that  time,  namely,  Magill  v.  Lyman^  6  Conn., 
59,  Lester  v.  The' State,  11  Conn.,  415,  and  Norwich  ^  Wor- 
cester R.  B.  Co.  V.  Cahilly  18  Conn.,  484. 

But  it  is  said,  and  seems  to  have  been  conceded,  that  the 
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.  court  found  the  facts  alleged  true,  and  decided  "  as  matter 
of  law"  that  the  petition  was  insufficient  in  the  law.     And  it 
is  claimed  that  a  writ  of  error  will  therefore  lie  from  his  de- 
cision.    But   counsel   are  mistaken.     In  the  early  case  of 
Granger  v.  Bisaelly  2  Day,  364,  there  was  a  demurrer  to  the 
j)etition,  which  of  coui-se  admitted  tlie  allegations  of  fact  and 
took  issue  as  matter  of  law  on  the  sufficiency  of  the  petition  in 
the  law.  The  court  adjudged  it  insufficient  and  the  petitioner 
brought  error.   But  the  Supreme  Court  held  that  error  would 
not  lie  from  the  judgment.     Again,  in  the  next  case,  Lewis 
V.  Rawley^  1  Conn.,  49,  there  was  a  demurrer  to  tlie  petition 
and  a  judgment  that  the  petition  was  insufficient,  and  the  Su- 
preme Court  again  held  that  error  would  not  lie.     So  in 
White  V.  Trinity  Churchy  5  Conn.,  187,  there  was  a  demurrer 
to  the  petition  and  "judgment  was  rendered  tliereon  for  the 
respondent,"  but  the  court  held  that  error  would  not  lie.     In 
Lester  y.  The  State j  11  Conn.,  415,  there  was  a  demurrer  to 
the  petition  and  the  questions  were  reserved.     This  court,  in 
deciding  them,  after  a  full  examination  of  tlie  facts,  said, 
"  let  the  Superior  Court  be  advised  that  the  petition  is  insuffi- 
dent.^^    Now,  such  being  the  usual  form  of  decision  by  this 
court  in  cases  where  the  facts  in  the  petition  were  admitted 
or  deemed  insufficient,  we  cannot  say  that  a  different  construe* 
tion  is  to  be  given  to  the  record  of  Judge  Brewster,  where 
he  finds  the  facts  proved,  and  thereupon  holds  as  miatter  of 
law  that  the  petition  is  insufficient  in  the  law.     Surely  it  can 
make  no  difference  that  the  facts  were  found  to  be  true  instead 
of  being  admitted  by  a  demurrer  to  be  true,  or  that  the  record 
says  he  found  the  petition  insufficient  as  matter  of  lawj  for 
such  is  the  finding  and  judgment  in  all  cases  on  a  demurrer. 
So  the  court  in  all  the  cases  cited,  and  all  courts  in  all  cases 
of  judgment  on  demurrer,  upon  a  bill  or  petition  in  equity, 
decide  as  matter  of  law  that  the  bill  or  petition  is  insufficient 
in  the  law.     In  my  judgment  the  distinction  taken  is  unsup- 
ported by  authority,  contrary  to  general  practice,  and  ground* 
less.     Where  the  facts  alleged  in  a  petition  are  admitted  by 
demurrer  or  default,  or  found  true  on  a  hearing,  the  suffi- 
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ciencj  or  insufficiency  of  it  is  matter  of  law,  and  a  judgment 
of  sufficiency  or  insufficiency  must  rest  on  legal  rules  appli- 
cable to  the  subject-matter  and  facts,  and  tliis  case  cannot 
be  legitimately  treated  as  an  exception. 
There  is  no  error  in  the  record. 

In  this  opinion  the  other  judges  concurred. 


Henry  Supples  vs.  George  W.  Lewis. 

i9  held  a  judgment  against  C  on  which  an  execution  was  issued  and  retoraed 
unsatisfied.  A  second  execution  was  afterwards  issued,  and  while  it  was  in 
the  hands  of  the  officer  C  paid  the  amount  to  the  officer  without  a  lerj.  While 
the  money  was  in  the  hands  of  the  officer  L  got  possession  of  it,  and  refused 
to  deliver  it  to  ^  upon  his  demand.  In  an  action  for  monej  had  and  received 
brought  by  S  against  L,  it  was  held— 1.  That  parol  evidence  that  a  second 
execution  had  been  issued  did  not  contradict  the  record  evidence  laid  in  bj  the 
plaintiff,  which  showed  merely  the  judgment  and  the  first  execution.  2.  That 
the  fact  that  the  second  execution  had  been  issued  could  be  proved  by  pared 
evidence,  the  olyect  being  not  to  prove  the  contents  of  the  execution,  Imt  stm 
ply  to  show  that  it  had  been  issued  and  was  in  the  hands  of  the  officer  at  the 
time,  thus  showing  that  the  officer  was  the  agent  of  the  plaintiff  in  collecting^ 
the  money  and  that  he  held  it  for  him.  S.  That  it  was  not  necessary  that 
the  officer  should  sue  for  the  money,  but  that  the  plaintiff  could  maintain  as- 
sumpsit for  it. 

The  testimony  of  an  impeached  witness  is  not  necessarily  to  be  wholly  rejected, 
but  where  there  are  circumstances  tending  to  corroborate  it,  it  may  be  suffi- 
cient to  prove  a  fact 

Assumpsit  for  money  had  and  received,  brought  to  the 
Court  of  Common  Pleas  of  the  county  of  Fairfield,  and  tried 
on  the  general  issue,  closed  to  the  cdurt,  before  Brewster^  J. 
Judgment  for  the  plaintiff,  and  motion  for  a  new  trial  by  the 
defendant.    The  case  is  sufficiently  stated  in  tiie  opinion. 

Taylor  J  in  support  of  the  motion. 

Todd^  contra. 
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Park,  J.  It  appears  by  the  motion  in  this  case  that  one 
Sturges  recovered  judgment  for  costs  against  one  Cannon,  and 
afterwards  assigned  the  judgment  for  a  valuable  consideration 
to  the  plaintiff.  Execution  wbb  duly  issued  on  the  judgment, 
and  placed  in  the  hands  of  a  deputy  sheriff  of  Fairfield 
County  to  ^rve,  who  collected  the  amount  of  the  judgment 
without  a  levy  of  the  same.  While  the  officer  was  holding 
the  money  for  the  plaintiff,  the  defendant  unlawfully  took  it 
from  his  possession,  and  has  ever  since  retained  it.  The  de- 
fendant offered  no  evidence  on  the  trial. 

Fix)m  these  facts  it  would  seem  that  no  defence  could  be 
made  to  the  claim  of  the  plaintiff  But  it  appears  that  the 
execution  put  into  the  hands  of  the  officer  was  a  second  exe- 
cution issued  upon  the  judgment,  the  first  execution  having 
been  returned  wholly  unsatisfied.  The  second  execution 
was  never  returned  because  it  was  never  served,  and  the  facts 
in  relation  to  it  were  proved  by  parol.  Tlie  defendant  objects 
to  the  evidence  01^  the  ground,  first,  that  it  contradicted  the 
record  of  the  judgment  and  first  execution,  which  had  been 
laid  in  by  the  plaintiff  to  prove  title  in  himself,  inasmuch  as 
the  record  did  not  state  that  a  second  execution  had  been 
issued ;  and,  secondly,  because  the  contents  of  the  execution 
could  not  be  proved  by  parol. 

It  is  manifest  that  the  evidence  did  not  contradict  the 
record.  It  had  reference  to  independent  facts,  in  regard  to 
which  the  record  was  silent.  And  it  is  equally  clear  that  the 
second  objection  cannot  prevail.  The  plaintiff  did  not  claim 
to  prove  the  contents  of  the  execution,  but  simply  the  fact 
that  one  had  issued  on  the  judgment,  and  was  put  into  the 
hands  of  the  officer  to  serve,,  in  order  to  show  that  the  officer 
was  the  agent  of  the  plaintiff  in  collecting  the  money  and 
held  it  for  him. 

Again,  it  is  claimed,, that  the  officer  alone  could  sustain  a 
suit  for  the  money  thus  taken  from  him. 

This  claim  is  likewise  without  foundation.  Tlie  money  be- 
longed to  the  plaintiff;  the  officer  held  it  for  him,  and  soon  after 
the  seizure  the  defendant  was  so  informed  by  the  officer,  and 
by  the  plaintiff's  attorney,  but  he  refused  to  return  it.    The 
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defendant  has  the  plaintiff's  money,  and  in  equity  and  good 
conscience  has  no  right  to  retain  it.  Surely  the  action  of 
money  had  and  received  for  the  plaintiff's  use,  will  lie  against 
him  in  favor  of  the  plaintiff. 

It  is  further  claimed  by  the  defendant  that  notice  to  the 
judgment  debtor  of  the  assignment  of  the  judgment  debt  to 
the  plaintiff  could  not  be  proved  by  the  testimony  of  a  wit- 
ness whose  character  for  truth  was  impeached,  although  taken 
in  connection  with  facts  tending  to  corroborate  the  witness. 

This  is  a  novel  claim.  It  might  well  be  questioned  whether 
any  notice  was  necessary  in  a  case  like  this  where  the  defend- 
ant was  a  mere  wrong-doer ;  but  it  is  clear  that  the  testimony 
of  such  a  witness  is  not  necessarily  to  be  laid  out  of  the  case 
where  there  are  corroborating  facts. 

A  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred. 


Patrick  Connelly  vs.  Theodobe  Devoe, 

The  plaintiff  agreed  to  dig  and  stone  a  well  for  the  defendant  within  ten  dajs 
at  a  certain  price  per  foot.  He  commenced  work  and  continued  for  ten  dayv 
when  the  sides  caved  in  and  it  became  necessary  to  curb  it  with  plank,  which 
plank  the  defendant  procured.  The  plaintiff  continued  the  work  for  seven- 
teen days  longer,  when  water  was  reached.  Work  was  then  suspended  fbr 
fonr  days,  at  the  end  of  which  time  the  defendant  told  the  plaintiff  that  unlest 
the  work  was  completed  within  two  or  three  weeks  from  that  time  he  shonld 
wait  no  longer.  The  plaintiff  was  proceeding  to  draw  stone  and  intended  to 
perform  the  contract  within  the  extended  time  when  the  defendant  forbade  him 
to  work  there  longer  and  filled  np  the  well.  In  an  action  of  general  assmnp- 
sit  for  work  done,  brought  by  the  plaintiff,  it  was  held — 1.  That  the  Hm^f^ti'ni 
of  time  in  the  original  agreement  was  to  be  regarded  as  waived  by  the  defend- 
ant from  time  to  time  until  the  substituted  agreement  was  made  by  which  the 
time  was  extended.  2.  '  That  there  was  a  sufficient  consideration  fbr  the  sub- 
stituted agreement.  3.  That  the  defendant  could  not  avail  himself  of  the 
non-performance  of  the  substituted  agreement  by  way  o[  defense,  becanae  hs 
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had  himself  prevented  the  perfoimanoe.  4.  That  the  plaintiff  had  a  right 
to  rescind  the  agreement  and  sue  in  general  assumpsit  for  work  and  labor.  5. 
That  the  plaintiff 's  right  to  recover  in  general  assumpsit  was  not  limited  to 
work  done  under  the  substituted  agreement,  but  embraced  all  the  work  done. 
Where  the  court  below  did  not  find  in  terms  that  the  defendant  had  waived  the 
performance  of  the  agreement  within  the  time  originally  limited,  but  did  find 
that  after  the  time  limited  had  expired  the  defendant  furnished  plank  for  curb- 
ing, so  that  the  work  might  go  on,  and  that  the  work  was  continued  with  his 
knowledge  and  acquiescence,  it  was  held  that  it  clearly  appeared  that  the  de- 
fendant had  waived  the  performance  of  the  agreement  within  the  time  oiigin- 
ally  limited. 

Assumpsit,  brought  by  appeal  from  a  justice  to  the  Court 
of  Common  Pleas  in  Fairfield  county,  and  tried  on  the  gene- 
ral issue,  with  notice  closed  to  the  court,  before  Bretostefy  J. 
The  declaration  contained  a  special  count  for  work  in  digging 
a  well  under  a  contract  with  the  defendant,  the  full  perform- 
ance of  which  by  the  plaintiff  was  prevented  by  the  defendant, 
although  the  plaintiff  had  partly  dug  the  same  and  was  ready 
and  willing  to  complete  it.  The  declaration  contained  also 
a  general  count  for  work  and  labor. 

On  the  trial  it  was  proved  that  the  defendant,  on  the  16th 
of  June,  1870,  hired  the  plaintiff  to  dig  and  stone  a  well  on 
his  premises.  By  the  terms  of  the  contract  the  plaintiff  was 
to  dig  the  well  to  such  a  depth  that  there  would  be  three  feet 
of  water  in  it  after  it  was  stoned,  and  it  was  to  be  three  feet 
in  diameter.  The  plaintiff  was  to  furnish  tlie  planking,  the 
stone,  and  all  the  other  materials  required  for  the  work,  witli 
the  exception  of  the  bottom  curb,  which  was  to  be  furnished 
by  the  defendant.  The  price  agreed  upon  was  $3.12  per  foot 
of  depth.  The  work  was  to  be  begun  at  once  and  finished 
by  the  25th  of  June. 

On  the  17th  of  June  the  plaintiff  commenced  work  and 
continued  it  with  his  men  for  ten  days,  at  the  end  of  which 
time,  as  the  sides  began  to  cave  in  slightly,  it  became  neces- 
sary to  place  planks  against  them  to  prevent  a  further  caving. 
The  plaintiff  having  no  means  to  procure  the  planks,  they 
were  procured  by  the  defendant.  It  then  became  necessary 
for  the  further  prosecution  of  the  work  to  use  a  windlass  and 
tools,  the  procuring  of  which  occupied  several  days.    With 
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the  knowledge  and  acquiescence  of  the  defendant,  the  plain- 
tiff and  his  men  went  to  work  with  the  windlass  and  tools, 
to  take  out  the  earth  which  had  fallen  in  from  the  sides, 
and  to  dig  the  well  deeper.  A  depth  of  thirty  feet  was 
reached,  the  bottom  curb  put  in,  and  the  water  filled  in  to 
the  depth  of  two  and  a  h«df  feet,  at  about  the  12th  of  July. 
The  plaintiff  and  his  men  then  Jeft  the  work  again  in  order 
to  enable  him  to  procure  money  for  his  workmen,  and  on  the 
16th  of  July  the  defendant  told  him  that  unless  the  work  was 
completed  in  two  or  three  weeks  from  that  time  he  should 
wait  no  longer,  and  it  was  then  understood  by  the  parties 
tliat  the  work  was  to  be  completed  in  that  time.  Meanwhile 
stone  was  drawn  for  the  stoning  of  the  well,  and  the  plain- 
tiff intended  to  fulfil  the  contract  witliin  the  extended  time. 
On  the  22d  of  July  the  defendant,  perceiving  that  the  well 
had  caved  in  badly,  commenced  digging  another  witliin  two 
feet  of  it  and  to  fill  up  the  one  dug  by  tlie  plaintiff,  whereby 
the  latter  was  prevented  from  finishing  his  work,  and  the  de- 
fendant put  an  end  to  the  contract  by  filling  up  the  well,  and 
at  the  same  time  informing  the  plaintiff  that  he  should  work 
there  no  more.  It  had  at  this  time  caved  in  so  as  to  fill  the  well 
to  the  height  of  four  or  five  feet  from  the  bottom,  and  it 
would  have  cost  the  plaintiff  as  much  labor  to  finish  it  as  to 
dig  a  new  one. 

The  work  performed  by  the  plaintiff  was  done  in  a  work- 
manlike manner,  except  that  the  delay  rendered  the  sides 
more  likely  to  fall  in.  The  sand  near  the  bottom  proved  to 
be  unusually  bad  for  the  purpose  of  well-digging,  and  the  as- . 
certainment  of  this  fact  and  the  knowledge  of  the  depth 
required  to  reach  the  water  were  all  the  benefits  derived  by 
the  defendant  from  the  work. 

There  was  no  evidence  to  show  that  the  water  in  the  well 
was  at  any  time  more  than  two  and  a  half  feet  in  depth. 
After  the  filling  up  of  the  well  by  the  defendant  it  was  im- 
possible for  the  plaintiff  to  perfonh  the  contract  within  the 
extended  time. 

On  these  facts,  the  plaintiff  claimed,  as  matter  of  law,  that 
he  was  entitled  to  recover  on  the  special  count  for  the  number 
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of  feet  dug  at  the  rate  agreed  upon,  and  if  not,  that  he  was 
entitled  to  recover  on  the  common  counts  for  the  work  actu- 
ally done.  The  defendant  claimed,  as  matter  of  law,  that 
on  the  facts  the  plaintiff  could  not  recover  on  the  special 
coimt  because  the  contract  was  not  performed  as  agreed,  and 
the  court  so  held.  The  defendant  also  claimed,  as  matter  of 
law,  that  the  plaintiff  was  not  entitled  to  recover  upon  the 
general  counts,  because  the  contract  for  the  work  was  a  spe- 
cial one,  unperformed,  which  had  never  been  legally  rescinded, 
and  requested  the  court  so  to  decide.  But  the  court  held,  as 
matter  of  law,  that  the  plaintiff  was  entitled  to  recover  under 
the  common  counts  for  the  work  actually  done,  and  rendered 
judgment  for  the  plaintiff  to  recover  the  sum  of  $78.60,  and 
his  costs. 

The  defendant  moved  for  a  new  trial  for  error  in  the  rulings 
and  judgment  of  the  court. 

SturgeSj  in  support  of  the  motion. 

The  court  finds  a  contract  proved  for  digging  and  stoning 
a  well  of  a  specified  depth  and  for  a  specified  price ;  the  work 
to  be  begun  immediately  and  completed  by  the  25th  of  June; 
and  that  the  well  was  never  completed.  The  completion  was 
a  condition  precedent  to  be  performed  before  any  right  to 
compensation  accrued.  But  the  court  finds  that  on  the  16th 
of  July,  a  month  after  the  contract  was  made,  the  defendant 
told  the  plaintiff  that  unless  the  work  was  completed  in  two 
or  three  weeks  he  should  wait  no  longer,  and  that  it  was  then 
understood  by  the  parties  that  the  work  was  to  be  completed 
in  that  time.  Here  was  no  new  contract  made.  If  the  plain- 
tiff promised  to  complete  the  work  in  that  time,  he  only  prom- 
ised to  do  what  he  was  then  under  a  binding  obligation  to  do. 
It  was  therefore  no  detriment  to  him  to  agree  to  do  the  work. 
It  was  no  benefit  to  the  defendant  to  receive  such  promise,  for 
he  had  already  the  promise  of  the  plaintiff  to  perform  the 
work,  and  a  right  of  action  against  him  besides.  There  was 
then  no  consideration  for  a  promise  of  the  defendant  to  wait, 
even  if  he  jnade  such  promise.  But  the  court  does  not  find 
any  such  promise.    There  is  no  finding  that  this  new  under- 
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standing  was  received  as  a  substitute  for  the  original  contract. 
It  left  the  original  agreement  in  full  force,  and  the  defendant 
could  have  sued  the  plaintiff  at  any  time  for  a  breach  of  it. 
The  plaintiff  has  never  rescinded  or  assented  to  a  rescision 
of  the  contract.  He  sets  forth  a  special  contract  in  his  dec- 
laration, and  claims  it  to  be  in  foil  force,  and  broken  by  the 
defendant  only.  An  action  certainly  cannot  be  sustained  on 
a  rescinded  contract.  The  court  indeed  has  held  as  matter 
of  law  upon  the  facts  found,  that  the  parties  waived  the  con- 
tract. But  this  is  error ;  the  facts  found  will  not  justify  such 
conclusion  of  law.  The  court,  to  be  sure,  has  found  that  the 
defendant  told  the  plaintiff  not  to  work  there  any  more.  If 
there  was  no  new  contract,  he  had  a  right  to  say  this,  for  the 
plaintiff  had  broken  the  contract  and  had  no  right  to  persist 
in  the  work.  If  there  was  a  new  contract,  nothing  having 
been  done  under  it,  the  only  remedy  is  in  a  special  action 
upon  it.  If  a  new  binding  agreement  had  been  made  which 
the  plaintiff  was  prevented  from  performing  by  the  wrongful 
act  of  the  defendant,  and  the  plaintiff  had  thereupon  rescinded 
the  new  agreement,  he  could  recover  on  the  common  counts 
only  for  work  done  under  the  new  agreement.  But  the  court 
does  not  find  any  work  done  after  the  16th  of  July,  when  it 
is  claimed  a  new  agreement  was  made.  If  it  had  been  stip 
ulated  in  a  new  agreement  that  the  defendant  should  also 
pay  for  the  work  done  under  the  original  agreement,  the 
plaintiff's  remedy  would  be  upon  the  new  special  agreement. 
If  he  should  resort  to  the  common  counts,  he  would  be  met 
by  the  objection  that  it  was  done  under  an  agreement  unper- 
formed and  unrescinded.  "Whether  the  facts  constituted  a 
rescision  of  the  special  contract  is  a  question  of  law.  The 
court  has  not  found  a  rescision,  but  has  found  certain  facts, 
from  which  it  deduces  the  conclusion  of  law  that  it  was  re- 
scinded by  the  parties.  This  is  eiToneous.  The  court  has 
found  substantially  that  the  work  done  was  of  no  value  to 
the  defendant,  and  that  the  filling  of  the  well  was  no  damage 
to  the  plaintiff,  so  that  the  labor  done  was  of  no  value  to  any 
one ;  and  yet  the  court  has  rendered  judgment  for  the  whole 
contract  price,  less  the  money  advanced  to  the  plaintiff  for 


Digitized  by  VjOOQIC 


FEBRUARY  TERM,  1871.  576 

ConneUy  v,  DeToe. 

planks  to  brace  the  well,  and  the  value  of  the  labor  necessary 
to  stone  the  well,  which  was  not  performed ;  and  without 
finding  what  the  value  of  the  labor  performed  was.  •  In  this 
there  is  error,  and  as  this  court  cannot  find  what  that  value 
was,  the  only  way  to  correct  it  is  by  a  new  trial. 

G,  Stoddard^  contra. 

If  there  is  a  special  contract,  though  only  partially  exe- 
cuted, the  complete  fulfilment  of  which  has  been  prevented 
by  the  wrongful  act  of  the  defendant,  the  plaintiff  clearly 
may  waive  his  special  count  and  recover  in  general  assumpsit. 
The  court  finds  as  a  fact  that  the  unauthorized  act  of  the  de- 
fendant rendered  it  impossible  for  the  plaintiff  to  fulfil  his 
contract,  and  also  finds  as  a  fact  that  the  defendant  put  an 
end  to  this  contract  by  filling  up  the  well 

Park,  J.  It  appears  by  the  finding  of  the  court  that  a  con- 
tract between  the  parties  existed  till  the  22d  day  of  July, 
when  "  the  defendant  put  an  end  to  it.''  The  limitation  in 
the  original  agreement  had  been  waived  by  the  defendant 
from  time  to  time,  owing  to  the  unexpected  difficulties  the 
plaintiff  encountered  in  digging  the  well,  till  the  16th  day  of 
July,  when  the  agreement  stated  in  the  finding  of  the  comi; 
was  made  between  the  parties.  We  cannot  say,  as  a  matter 
of  law,  that  this  substituted  agreement  was  not  valid.  There 
Avas  no  actionable  breach  of  the  original  contract  when  it  was 
made,  for  the  breach  had  been  waived  and  the  time  extended. 
The  defendant  contends  that  this  was  not  so.  He  insists  that 
the  court  has  not  found  that  the  defendant  waived  the  time 
mentioned  in  the  original  agreement.  It  is  true  that  the 
court  has  not  so  found  in  terms,  but  it  has  found  what  is 
equivalent.  It  is  found  that  after  the  time  limited  in  the 
original  agreement  had  expired,  the  defendant,  at  his  own 
option,  furnished  plank  to  prevent  the  well  from  continuing 
to  cave.  At  that  time  it  was  evident  that  considerably  more 
time  would  be  required  to  finish  the  well  than  was  at  first 
supposed.  The  work  could  not  bo  completed  without  such 
additional  time,  and  the  furnishing  of  the  plank  shows  that  the 


Digitized  by  VjOOQIC 


676  FAIRFIELD  COUNTY. 

Connelly  v.  Deroe. 

defendant  expected  that  it  would  be  completed  and  consented 
to  the  unavoidable  delay.  The  court  has  found  that  the  work 
progressed  with  the  knowledge  and  aoquiescence  of  the  de- 
fendant to  the  16th  day  of  July,  when  the  agreement  in  ques- 
tion was  madb,  which  of  itself  was  a  waiver  of  all  past  delin- 
quencies, and  that  this  agreement  subsisted  on  the  22d  day 
of  July,  when  **  the  defendant  put  an  end  to  it.'*  We  thin^ 
it  clearly  appears  that  the  defendant  waived  the  time  men- 
tioned in  the  6riginal  agreement. 

But  it  is  said  that  there  was  no  consideration  for  the  sub- 
stituted agreement,  and  that  therefore  it  had  no  validity. 

The  abandonment  of  the  original  contract  then  in  force, 
ptursuant  to  the  understanding  of  the  parties,  to  substitute  the 
new  agreement  in  its  place,  was  a  sufficient  consideration. 
And  furtlier,  it  was  for  the  interest  of  the  defendant  that  the 
work  should  be  completed.  He  had  doubtless  made  e  good 
contract.  Should  the  work  stop  where  it  was  he  would  lose 
the  benefit  of  it.  The  injury  he  had  experienced  by  the  delay 
was  -simply  the  loss  of  the  benefit  of  his  well  for  a  few  days. 
It  was  now  absolutely  certain  that  that  benefit  could  not  be 
experienced  for  some  time  to  come,  whoever  might  do  the 
work.  The  plaintifi*  could  do  it  as  quickly  as  any  one.  By 
so  doing  the  defendant  would  reap  the  fruits  of  his  contract. 
Surely  it  was  for  his  interest  to  make  the  agreement.  And 
besides,  the  defendant  suffered  the  plaintiff  to  go  on  with  the 
work  after  the  agreement  was  made,  under  the  expectation 
of  being  allowed  the  extended  time  for  the  completion  of  the 
work.  We  think  there  was  sufficient  consideration  for  the 
agreement. 

2.  The  defendant  prevented  the  plaintiff  from  performing 
the  contract,  and  now  sets  up  the  non-performance  thereof  as 
a  matter  of  defence  to  a  suit  on  the  contract. 

Under  such  circumstances  it  was  optional  with  the  plain- 
tiff to  rescind  the  agreement,  and  resort  to  indebitatus  as- 
sumpsit for  work  and  labor  performed  under  the  contract  at 
the  defendant's  request.  Parsons,  (2d  Vol.  on  Contracts, 
page  628,)  sajrs:  "  If  one  party  is  prevented  from  fuUy  per- 
forming his  contract  by  the  fault  of  the  other  party,  it  is 
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clear  that  the  party  thus  in  fault  cannot  be  allowed  to  take 
advantage  of  his  own  wrong,  and  screen  himself  from  paj- 
ment  for  what  has  been  done  under  the  contract.  The  law 
therefore  will  imply  a  promise  on  his  part  to  remunerate  the 
other  party  for  what  he  has  done  at  his  request."  In  the  case 
otMouUony.  Trashy  9  Met.,  577,  Shaw,  C.  J.,  says:— "The 
case  put  by  the  judge  was,  that  if  the  further  performance 
of  the  contract  had  been  dispensed  with,  or  prevented  by  the 
defendant,  the  plaintiff  might  declai*e  in  indebitatus  assump- 
sit for  the  part  of  the  money  already  earned  conformably  to 
the  terms  of  the  contract.  The  instruction  rightly  proceeded 
on  the  ground  that  if  the  defendant  had,  without  justifiable 
cause,  prevented  the  further  performance  of  the  contract, 
the  plaintiff,  by  bringing  his  action  for  the  part  of  the  year 
during  which  the  son  had  served,  thereby  assented  to  the  act 
of  the  defendant,  and  the  contract  was  thereby  determined." 
See  also  aUes  v.  Hdwarda,  7  T.  R.,  181;  2  Greenl.  Ev., 
§  140 ;  JBUl  V.  OreeHy  4  Pick.,  114 ;  2  Smith's  Leading  Cases, 
40. 

Tlie  defendant  further  claims  that  this  principle  applies  no 
farther  than  to  the  work  done  after  the  substituted  agreement 
was  made.  But  that  agreement  was  substituted  in  the  place 
of  the  original  agreement.  The  original  agreement  was 
abandoned,  and  the  new  agreement  took  its  place  by  the  un- 
derstanding of  the  parties.  The  new  agreement  therefore 
covered  all  the  ground  occupied  by  the  original  agreement. 

A  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred. 


Vol.  xxxvu.— 78 
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37"Wl  Elbert  White  and  otheks  vs.  The  Town  op  Stamford. 
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[37    blA 

|f72  564|  The  town  of  S  was  authorized  by  the  legislature  to  issue  bonds  to  the  amount 

of  $100,000,.  to  raise  a  fund  to  be  used  in  the  erection  of  a  town  hall.  The 
town  accepted  the  resolution,  and  adopted  as  a  plan  for  the  hall "  a  three-storj 
building,  the  ground  floor  to  be  for  stores,  the  second  floor  for  a  court  room 
and  ofllces  and  storage  room  for  the  stores,  and  the  third  stoiy  for  a  town  hall." 
The  legislature  at  its  next  session  approved  the  action  of  the  town  and  au- 
thorized the  erection  of  the  building  as  planned,  and  the  town  was  proceeding 
to  erect  and  had  nearly  completed  the  same.  Upon  a  petition  for  an  injunc- 
tion brought  by  certain  tax-payers  of  the  town  before  the  passage  of  the  rcso- 
.  lution  of  the  legislature  last  mentioned,  it  was  held — I.  That  the  town  had 
power  under  the  general  law  to  build  a  town  hall  for  its  public  meetings,  and 
that,  so  long  as  the  building  was  erected  solely  for  the  purposes  of  a  hall,  the 
town  had  the  right  within  reasonable  limits  to  judge  for  itself  of  the  size  and 
style  of  the  structure.  2.  But  that  the  town  had  no  power  without  the  aid 
of  special  legislation  to  appropriate  money  to  erect  such  a  building  as  the  one 
in  question.  3.  That  the  special  legislation  in  the  present  case  was  not  roid 
as  being  against  common  right  and  in  violation  of  fundamental  principles* 
4.  That  even  if  the  authority  was  insufficient,  yet  as  the  building  was  nearly 
completed  and  serious  loss  would  result  from  an  abandonment  of  work  upon 
it,  the  injunction  ought  to  be  refused  and  the  petitioners  be  left  to  such  rem(>dy, 
if  any,  as  they  might  have  at  law. 

Petition  for  an  injunction  ;  brought  to  the  Superior  Court 
in  Fairfield  County.  Tlic  follpwiug  facts  were  found  by  a 
committee. 

The  General  Assembly,  at  its  May  session,  1868,  passed  a 
resolution  authorizing  the  town  of  Stamford  to  issue  bonds  to 
the  amount  of  $100,000,  for  the  purpose  of  raising  a  fund  to 
be  called  "  The  Town  Hall  Fund,''  to  be  applied  to  purchas- 
ing a  site  for,  and  erecting  thereon,  a  town  hall,  with  proper 
furniture  for  the  same ;  the  resolution  containing  a  condition 
that  it  should  be  accepted  by  the  town  at  a  town  meeting 
specially  called  for  the  purpose.  The  townr,  at  a  town  meet- 
ing held  on  the  26th  day  of  December,  1868,  Toted  to  accept 
the  provisions  of  the  resolution,  and  authorized  the  selectmen 
of  the  town  to  borrow  the  sum  of  $100,000,  or  so  much  thereof 
as  should  be  necessary  for  the  above  purpose,  and  to  issue 
bonds  therefor  in  accordance  with  the  resolution  of  the  Gen- 
eral Assembly.     At  a  town  meeting  legally  called  for  the 
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purpose  and  holden  on  the  29th  day  of  January,  1870,  the 
town  voted — "That  the  general  plan  for  our  town  hall  shall 
be  a  three-story  building  of  brick  or  stone,  with  such  trim- 
mings as  the  building  committee  may  adopt ;  that  the  ground 
floor  be  for  stores,  or  business  piu-poses  for  the  town ;  the 
second  story  for  a  court  rooto,  offices,  and  storage  rooms  in 
connection  with  the  stores,  and  the  third  story  for  a  town 
hall ; "  and  appointed  a  building  committee  with  full  power 
to  adopt  such  plan,  not  inconsistent  with  this  vote,  for  tlie 
construction  of  a  town  hall,  as  they  should  deem  for  the  best 
interests  of  the  town,  and  to  make  contracts  for  the  erection 
of  the  building  in  accordance  with  such  plan,  provided  the 
total  amount  contracted  to  be  paid  should  not  exceed  $100,- 
000. 

This  building  committee  has  contracted  for,  and  is  now 
erecting  a  building  in  accordance  with  the  vote,  and  has  in- 
curred obligations  to  the  amount  of  between  $95,000  and 
$100,000  therefor.  In  the  building,  the  walls  of  which  are 
already  built  above  the  second  story,  the  first  story  or  ground 
floor  is  divided  into  eight  rooms,  five  of  which  are  twenty 
feet  in  width  by  fifty-seven  feet  in  depth,  and  thirteen  feet 
high  each ;  one  of  which  is  twenty  feet  wide  by  forty-five  feet 
deep,  with  a  vault  in  the  reai^  and  thirteen  feet  high  ;  and 
two  rooms  each  twenty  feet  by  twenty  feet,  with  vaults  in 
each,  and  each  thirteen  feet  high.  The  second  floor  is  di- 
vided as  follows :  one  room  twenty  by  forty-five  feet,  and  six- 
teen feet  high,  to  be  connected  by  doors  with  two  rooms  each 
twenty  by  twenty-two  feet,  one  being  in  the  rear  and  one  in 
front,  the  two  rooms  being  on  opposite  sides  of  a  hall  herein- 
after referred  to.  Connected  with  the  rear  room  is  a  vault, 
and  this  rear  room  by  means  of  folding  doors  is  also  to  con- 
nect with  another  room  twenty  by  twenty-two  feet.  There 
are  nine  other  rooms,  twenty  by  twenty-two  feet,  placed  on 
opposite  sides  of  a  hall  terminating  at  the  first  mentioned 
room,  all  except  that  first  mentioned  thirteen  feet  high.  The 
third  story  is  to  be  used  as  a  town  hall,  and  is  to  be  thirty 
feet  high,  and  consist  of  one  single  room,  with  commodious 
entrances,  three  in  number.    At  its  north  end,  over  the  first' 
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mentioned  room  in  the  second  Btory,  it  is  twentynseven  feet 
high,  the  floor  being  raised  over  the  room  three  feet,  consti- 
tuting a  platform.  The  building  is  one  hundred  and  fifty 
feet  long  by  sixty  feet  deep. 

The  petitioners,  who  are  tax-payers  of  the  town,  brought 
their  petition  for  an  injunction  against  the  erection  of  the 
building  and  the  contracting  of  any  indebtedness  therefor, 
and  for  a  temporary  injunction,  on  the  81st  day  of  May,  1870. 
A  temporary  injunction  was  issued  by  a  judge  of  the  Superior 
Court,  which  injunction,  upon  a  public  hearing  upon  a  motion 
to  dissolve  the  same,  was  continued  in  force  and  a  dissolution 
refused.  Afterwards,  on  the  23d  day  of  June,  1870,  the  fol- 
lowing resolution  was  passed  by  the  General  Assembly  at  its 
May  session  of  that  year : 

^^Sesolved  by  this  Assembly : — That  the  town  meetings  of 
the  town  of  Stamford,  held  at  said  Stamford  October  6th, 
1868,  December  26th,  1868,  October  4th,  1869,  and  January 
29th,  1870,  be  hereby  legalized,  and  that  all  the  votes,  reso- 
lutions, and  other  doings  in  said  meetings  relating  to  the 
building  of  a  town  hall,  or  the  issuing  of  bonds,  notes  or 
other  certificates  of  debt  tmder  the  resolution  of  the  General 
Assembly  of  Connecticut  approved  July  17th,  1868,  authoriz- 
ing the  town  of  Stamford  to  issue  bonds,  be,  and  they  hereby 
are,  ratified,  validated,  legalized  and  confirmed,  and  said  town 
is  hereby  authorized  to  erect  said  town  hall  in  accordance 
with  the  votes  of  said  town.'' 

Aft«r  the  passage  of  this  resolution,  on  the  6th  day  of  July, 
1870,  the  temporary  injunction  was  dissolved  by  the  judge 
who  granted  it. 

Upon  these  fttcts  the  case  was  reserved  by  the  Superior 
Court  for  the  advice  of  this  court. 

Child  and  OurHSy  fov  the  petitioners. 

1.  The  resolution  of  the  General  Assembly  of  May,  1868, 
accompanied  by  tbe  subsequent  action  of  the  town  in  aooept- 
ing  it  by  its  vote  of  December  26th,  1868,  was  a  complete 
grant  and  acceptance  of  the  powers  in  the  resolution  ex- 
pressed.  The  subsequent  resolution  of  the  General  Assembly 
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of  May,  1870,  ao  far  as  it  seeks  to  confirm  the  resolution  of 
May,  1868,  and  the  action  of  the  town  under  it,  was  wholly 
unnecessary,  and  was  therefore  of  no  eflFect.  The  KiTig  v. 
Fasmorej  8  T.  R.,  244.  This  resolution  then,  if  it  has  any 
eflFect,  only  aflTects  the  town  vote  of  January  29th,  1870.  It 
therefore  only  authorizes  the  town  to  erect  such  a  building  as 
is  contemplated  by  that  vote,  but  does  not  authorize  the  town 
to  appropriate  the  fund  raised  under  the  act  of  1868,  to  the 
erection  of  the  building  contemplated  by  the  vote  of  January 
29th,  1870.  Sedgw.  Stat.  &  Const.  Law,  243, 260.  We  come 
then  to  this  question — Is  the  building  contemplated  by  the 
vote  of  January  29th,  1870,  such  a  building  as  is  contemplated 
by  the  resolution  of  1868,  or  such  as  the  town  un^er  tlie  gen- 
ei*al  statutes  of  this  state  or  under  its  implied  powers  is  au- 
tliorized  to  erect  ?  The  vote  of  1868  has  reference  to  raising 
a  fund  to  be  used  for  the  sole  purpose  of  purchasing  a  site 
and  erecting  thereon  a  building  for  a  town  hall.  It  mentions 
no  other  object,  and  has  no  other  object  in  view.  The  object 
of  the  legislature  was  simply  to  authorize  the  town  to  raise  a 
fund  in  some  other  mode  than  the  usual  one  of  taxation. 
The  town  already  possessed  the  'power  of  building  a  town 
hall.  It  was  among  its  implied  powers.  It  only  required 
legislative  action  for  the  purpose  of  raising  the  money  by 
issuing  bonds. 

2.  Had  the  town  under  the  statutes  of  this  state,  or  under 
its  implied  powers,  a  right  to  pass  the  vote  of  January  29th, 
1870,  or  to  erect  a  building  in  conformity  therewith  ?  This 
vote  contemplates  the  erection  of  a  building  for  purposes  be- 
yond the  ordinary  powers  of  the  town ;  and  this  is  the  lead- 
ing object.  It  has  for  its  object  the  building  of  stores  and 
offices,  storage  rooms  for  such  stores,  and  a  town  hall  as 
merely  incidental.  Towns,  like  other  corporations,  can  exer- 
cise no  powers  except  such  as  are  expressly  granted,  or  such 
as  are  necessary  to  enable  them  to  discharge  their  duties  or 
to  carry  into  effect  the  objects  of  their  creation.  Webster  v. 
Harwintony  82  Conn.,  131 ;  Booth  v.  Woodburjfy  Id.,  125. 
They  therefore  have  no  right  to  erect  a  building  for  purposes 
not  necessary  for  the  town,  and  for  business  in  which  the 
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town  has  no  right  to  engage.  Brainerd  y.  New  London^  22 
Conn.,  562  ;  Abendroth  v.  Greenwich,  29  id.,  863 ;  Hartford 
^  New  Haven  R.  R.  Co.  v.  Croswell,  6  Hill,  388 ;  Hodges  v. 
City  of  Buffalo,  2  Denio,  110 ;  Tosh  v.  Adams,  10  Cush.,  252 ; 
Spalding  v.  City  of  Lowell,  23  Pick.,  76  ;  Proprietors  of  Meetr 
ing  House  v.  City  of  Lowell,  1  Met.,  588;  French  v.  JEnhab- 
itants  of  Quincy,  3  Allen,  9 ;  Beaty  v.  Knowler^s  Lessee,  4 
Peters,  152. 

8.  If  the  town  vote  of  January  29th,  1870,  has  any  valid- 
ity, it  derives  its  whole  force  from  the  resolution  of  the  Gen- 
eral Assembly  of  1870.  That  resolution  we  claim  was  wholly 
inoperative,  because  it  was  not  accepted  by  the  town  and  did 
not  provide  for  such  acceptance.  The  object  contemplated 
by  the  town  vote  was  strictly  a  private  one.  The  building  of 
stores  and  offices  is  strictly  a  private  matter.  It  is  like  the 
erection  of  manufactories,  mills,  mechanics'  shops,  or  private 
dwellings.  It  does  not  differ  materially  from  merchandizing, 
publishing,  farming,  or  manufacturing,  or  any  other  private 
enterprise.  Cooley's  Const.  Limitations,  532,  533,  537.  K 
the  vote  had  for  its  object  a  strictly  private  purpose,  the  Gen- 
eral AssemlJly  had  no  righf  to  force  upon  the  town  a  grant 
of  power  for  that  purpose  without  its  acceptance.  The  town 
is  a  public  quasi  corporation.  Cooley's  Const.  Limitations, 
240 ;  Beardsley  v.  Smith,  16  Conn.,  368.  Its  rights  and  duties 
are  of  a  public  character.  It  is  composed  of  the  inhabitants  of 
a  territorial  portion  of  the  state,  organized  solely  for  the  pur- 
poses of  government,  and  to  assist  in  carrying  on  tlie  govern- 
ment of  the  state.  It  was  organized  without  its  consent,  and 
has  enjoined  upon  it  certain  duties  of  a  public  character.  It  is 
obliged  to  make  and  repair  the  roads  within  its  limits,  to  sup- 
port its  paupers,  to  educate  its  children,  to  elect  its  local 
police,  to  send  its  representatives  to  the  (Jeneral  Assembly, 
Ac.  A  town  is  created  for  public  purposes  only.  It  differs 
from  a  city.  A  city  is  incorporated  for  private  as  well  as 
public  purposes.  And  it  must  be  incorporated  by  the  consent 
of  its  inhabitants.  Its  charter  is  to  a  certain  extent  like  the 
charter  of  a  private  corporation,  and  it  requires  an  acceptance 
by  its  citizens.    Cooley's  Const.  Limitations,  248^  and  cases 
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cited  in  note  1.  A.  town  diflFers  entirely  from  a  private  cor- 
poration. The  charter  of  a  private  corporation  is  a  grant 
of  power  to  be  accepted  by  the  corporation,  and  when  accepted 
becomes  a  contract  between  the  state  and  the  corporate  body. 
Angell  &  Ames  on  Corp.  §  81 ;  Dartmaiiih  College  v.  Wood- 
ward^  4  Wheat.,  518.  When  the  legislature  seeks  to  confer 
upon  a  public  corporation  a  power  having  for  its  object  a 
strictly  private  purpose,  such  power  is  treated  and  considered 
in  the  same  manner  as  a  grant  to  a  private  corporation,  or  a 
grant  creating  such  private  corporation.  Bailey  v.  Mayor  ^c, 
of  New  Torky  3  Hill,  531 ;  Lloyd  v.  Mayor  ^c.  of  New  Torky 
6  N.  York,  369  ;  C<ipley's  Const.  Limitations,  249,  252.  If 
the  resolution  of  the  Greneral  Assembly  is  to  be  considered 
as  a  grant  to  a  private  corporation,  then  it  can  have  no  effect 
unless  it  has  been  accepted  by  the  members  of  the  corpora- 
tion. Dartmouth  College  v.  Woodward^  4  Wheat.,  558,  592, 
656  ;  Marlborough  Manufacturing  Co.  v.  Smithy  2  Conn.,  579; 
Rex  V.  Vice  Chancellor  of  Cambridgej  3  Burr.,  1656  ;  Rex  v. 
Askewy  4  id.,  2200  ;  The  King  v.  Miller,  6  T.  R.,  277  ;  JESw 
V.  Marshally  2  Mass.,  269;  Hdsbrouck  v.  City  of  MilwavJceey 
13  Wis.,  37  ;  Aug.  &  Ames  on  Corp.,  §§  81-87.  The  reso- 
lution of  the  General  Assembly  has  never  been  accepted. 
We  cannot  presume  an  acceptance  from  the  passage  of  a  pre- 
vious vote  which  is  absolutely  void.  Nor  can  we  presume  an 
acceptance  by  acquiesence.  This  application  for  an  injimc- 
tion  has  been  constantly  pending,  and  is  the  only  way  in 
which  the  citizens  of  Stamford  can  manifest  their  dissent.  It 
is  the  only  way  in  which  the  non-voting  portion  of  the  com- 
munity can-  manifest  their  dissent.  No  acceptance  can  there- 
fore be  presumed,  and  there  has  been  no  acceptance. 

4.  The  resolution  of  the  General  Assembly  of  May,  1870, 
is  unconstitutional  and  void.  It  attempts  to  render  the  town 
liable  to  taxation  for  merely  a  private  purpose.  Taxes  can 
be  levied  only  for  a  public  purpose.  Cooley's  Const.  Limita- 
tions, 470,  479,  487, 489, 495.  To  empower  towns  to  engi^ 
in  private  enterprises  is  contrary  to  sound  policy.  Cooley's 
Const.  Limitations,  527  note  1,  537,  540  note  1.  It  destroys 
individual  liberty  and  the  right  of  private  property,  and  thus 
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violates  the  fundamental  principles  of  legislation.  Wel(^  y. 
Wad9Wort/i^  80  Conn.,  155 ;  Sears  v.  CottreUy  5  Mich.,  258  ; 
Detroit  ^  EoweU  B.  R.  Co.  v.  TaumsUp  Board  of  Salem,  9 
Am.  Law  Reg.,  487 ;  Whiting  v.  Shd>oygan  Railway  Co.,  id., 
156  ;  Hanson  v.  Vernon,  27  Iowa,  28  ;  Weeks  v.  Oily  of  Mil- 
waukee,  10  Wis.,  263 ;  City  of  St,  Louis  y.  AlleiSj  13  Misso., 
415. 

Beardsley  and  Olmstead,  for  the  respondents. 

1.  The  town  had  power  under  the  general  statutes  of  the 
state  to  erect  the  building  in  question.  The  General  Court 
of  the  colony  on  the  10th  of  October,  ^689,  passed  the  fol- 
lowing order : — "  The  townes  of  Hartford,  Windsore,  and 
Wethersfield,  or  any  other  of  the  townes  within  this  jurisdic- 
tion, shall  each  of  them  have  power  *  *  *  to  choose 
their  own  officers  and  make  such  orders  as  may  be  for  the 
well  ordering  of  their  owne  townes."  1  Col.  Rec,  36.  Towns 
without  any  other  authority  than  this,  built  churches,  grist 
mills,  saw  mills,  and  dams,  at  a  common  charge.  The  town 
of  Stamford  built  several  churches,  a  parsonage,  a  grist  mill, 
and  a  dam,  at  two  different  times.  Huntington's  Hist,  of 
Stamford,  22, 123, 124, 130, 184,  The  town  also  settled  min- 
isters at  the  conmion  expense,  id.,  130.  Subsequently,  in 
the  year  1672,  the  powers  of  towns  were  extended  so  far  as 
to  give  the  settled  inhabitants  of  every  town  power  *'  to  malie 
such  orders,  rules,  and  constitutions  as  may  concern  the  wel- 
fare of  the  town."  Rev.  Stat,  of  1796,  p.  414.  And  subse- 
quently, the  language  giving  powers  to  towns  was  so  altered 
as  to  read  '^  to  make  such  orders,  rules  and  regulations  as 
they  may  deem  expedient,"  &c.  which  is  tlie  language  of  our 
present  statute.  Gen.  Statutes,  p.  102.  If  towns  by  a  law 
giving  them  power  to  make  "  orders"  for  the  welfare  of  the 
town,  could  do  all  that  has  been  stated,  it  would  seem  that 
under  their  present  powers  the  town  of  Stamford  might  erect 
such  a  building  as  its  votes  contemplate,  without  further  per* 
mission  from  the  legislature. 

2.  The  private  act  of  1868,  and  the  votes  of  the  town,  show 
that  the  object  of  the  erection  of  the  building,  as  voted,  was 
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for  the  accommodation  of  the  town.  The  size,  situation  and 
connections  of  the  rooms  in  the  building  show  that  it  is 
adapted,  not  only  to  the  present  wants  of  the  town,  but  to 
the  future  as  well.  The  construction  of  rooms  which  may 
for  the  present  be  rented  for  other  than  town  purposes,  is  in- 
cidental to  the  object  for  which  the  building  was  erected,  and 
is  an  economical  measure,  for  the  pecuniary  advantage  of  the 
town,  because  of  the  great  value  of  the  site  upon  which  the 
building  is  situated.  The  decisions  of  the  courts  in  this  state, 
we  think,  justify  the  town  in  erecting  such  a  building.  Shel- 
don V.  Centre  School  DUl.^  25  Conn.,  224 ;  Todd  v.  Hall^  10 
id.,  544.  Under  the  Massachusetts  statute  towns  are  re- 
stricted to  the  cases  of  providing  for  the  poor,  for  schools, 
for  the  support  of  public  worship,  and  other  necessary  charges. 
Yet  under  powers  derived  from  the  words  "  other  necessary 
charges,"  under  the  decisions  of  the  courts  in  Massachusetts, 
the  towns  in  that  state  would  be  legally  competent  to  erect 
such  a  building  as  the  one  voted  by  the  town  of  Stamford. 
Stetson  V.  Kempton^  13  Mass.,  278 ;  Willard  v.  Ntwhuryportj 
12  Pick.,  229 ;  Allm  v.  Taurdon,  19  Pick.,  487  ;  SpauWingY. 
City  of  Lowell^  23  Pick.,  76 ;  Haven  v.  City  of  Lowell^  5  Met., 
85, 40 ;   George  v.  School  District  in  Mendon^  6  Met.,  610. 

8.  But  in  this  case  the  legislature  has  ratified  and  con- 
firmed the  votes  of  the  town,  if  illegal  before.  Thomas  v. 
Leland^  24  Wend.,  65 ;  Merrick  v.  Inhabitants  of  Amherst^  12 
Allen,  500;  Bridgeport  v.  Housatonic  R,  R,  Co.j  15  Conn., 
476 ;  Beardsley  v.  Smithy  16  id.,  868 ;  Booth  v.  Woodbury^ 
82  id.,  118 ;  Detroit  ^  Howell  R.  R.  Co.  v.  Township  Board 
of  Salem,  9  Am.  Law  Reg.,  (Aug.,  1870,)  p.  487. 

4.  After  the  legislature  had  confirmed  the  action  of  the 
tow:n  it  was  not  necessary  that  the  town  should  accept  the 
confirmatory  act  by  a  vote  on  the  subject.  Bartholomew  v. 
ffarwintouy  83  Conn.,  408 ;  Terrett  v.  Sharon^  84  id.,  105 ; 
Cooley  on  Const.  Lim.,  281 ;  Hampshire  v.  Franklin^  16 
Mass.,  86  ;  Dorgan  v.  City  of  Boston,  12  Allen,  228,  286  ; 
Town  of  Ouilford  v.  Supervisors  of  Chenango  Coumty^  18  N. 
York,  148, 149 ;  The  People  v.  MitcheUy  35  id.,  661. 

Vol.  xxxvn.— 74 
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Seymour,  J.  The  first  point  pressed  by  the  counsel  for 
the  respondents  in  the  present  case,  is  that  the  town  has 
power  to  do  what  it  is  doing  without  the  aid  of  special  legis- 
lation. 

We  do  not  doubt  the  power  of  towns  to  build  town  halls 
for  their  public  meetings,  and,  if  the  building  is  solely  for  the 
purposes  of  a  hall,  the  town  within  reasonable  limits  must 
judge  for  itself  of  the  size  and  style  of  the  structure.  But 
it  is  obvious  that  the  building  complained  of  is  not  a  mere 
town  hall.  It  indeed  contains  a  hall  in  its  third  story,  but 
the  other  stories  are  to  a  considerable  extent  to  be  rented,  in 
the  expectation  no  doubt  that  the  rents  will  ultimately  pay 
wholly  or  in  part  the  expenses  of  the  entire  structure.  Some- 
thing of  the  same  kind  on  a  small  scale  has  sometimes  been 
done  without  objection  in  the  towns  and  cities  of  tlie  state. 
It  is  sometimes  incidental  to  a  public  building  that  portions 
of  it  are  not  needed  for  public  purposes,  and  these  are  fitted 
up  and  rented  and  the  rents  applied  toward  paying  the  ex* 
penses  of  the  building.  But  in  the  present  instance  the  rents 
are  more  than  incidental.  The  enterprise  evidently  involves 
extensive  arrangements  for  renting,  and  the  selectmen  of  the 
town,  or  a  committee  for  managing  the  premises,  will  have 
the  control  of  important  interests  which  seem  to  be  rather 
private  than  public  in  their  character  and  nature.  A  town  is 
a  public  corporation,  not  adapted  to  carry  on  trade  and  rent 
property.  Its  citizens  are  members  of  the  corporation  not 
by  choice  but  by  compulsion  of  law,  and  ought  not  to  be 
forced  into  a  partnership  in  carrying  on  business  for  gain. 
Tlie  impolicy  of  entrusting  to  town  agents  the  management 
of  private  business  is  very  obvious ;  and  we  think  the  legis- 
lature has  not  by  any  general  law  conferred  authority  upon 
towns  to  erect  buildings  for  rent,  and  also  are  of  opinion  that 
the  resolution  of  1868  cannot  be  construed  as  giving  author- 
ity to  the  town  to  erect  such  a  structure  as  is  being  built. 

That  resolution  is  intended  mainly  to  authorize  the  issue 
of  bonds,  and  the  hall  contemplated  by  it  is  only  a  large 
common  hall  for  public  purposes,  to  be  built  simply  as  and 
for  a  hall.    But  the  resolution  of  1870  recites  the  vote  of  the 
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town  in  which  the  plan  of  the  building  is  given,  and  among 
others  ratifies  that  vote,  and  expressly  authorizes  the  town  to 
erectthe  hall  in  pursuance  of  its  votes.  We  have  here  then 
in  the  resolution  of  1870  an  express  act  of  the  General  As- 
sembly authorizing  the  town  to  do  precisely  that  which  we 
are  asked  to  enjoin  against  being  done.  Tlie  petitioners  are 
therefore  obliged  to  say,  and  tliey  do  say,  that  the  resolution 
of  1870  is  void.  And  it  is  claimed  to  be  void,  not  because  it 
is  in  contravention  of  any  provision  of  the  constitution  of  the 
United  States  or  of  this  state,  but  because,  as  the  petitioners 
say^  it  is  against  common  right  and  in  violation  of  the  fun- 
damental principles  of  the  social  compact. 

The  argument  of  the  petitioners  is  that  towns  ai*e  such  as 
branches  of  the  government  for  public  purposes,  and  that 
their  powers  should  be  limited  to  the  simplest  possible  dis- 
charge of  their  necessary  public  duties ;  that  a  citizen  of  a 
town  cannot  lawfully  be  taxed  to  raise  money  to  be  expended 
in  private  enterprises  and  managed  and  controlled  by  agents 
chosen  in  town  meeting ;  and  that  if  this  resolution  is  sanc- 
tioned as  binding,  then  hereafter  towns  and  cities  may  by  leg- 
islative authority  be  converted  into  mere  trading  corporations. 
We  are  not  insensible  to  the  force  of  the  objections  against 
extending  the  power  of  towns  so  as  to  enable  them  to  engage 
in  private  business,  but  the  power  which  the  court  is  called 
on  by  the  petitioners  to  exert  in  this  case  is  a  power  to  be 
exercised  only  in  the  clearest  cases.     Every  presumption  is 
properly  to  be  made  in  favor  of  the  acts  of  a  coordinate 
branch  of  the  government.     We  are  bound  to  presume  that 
the  whole  matter  was  carfefully  considered  by  the  legislature. 
The  courts  of  Connecticut  have  never  to  our  knowledge  excr 
cised  the  power  now  invoked,  of  holding  an  act  of  the  Gen- 
eral Assembly  void,  merely  because  of  its  being  in  violation 
of  the  fundamental  principles  of  the  social  compact,  and  we 
would  not  commence  the  exercise  of  that  power  in  a  case  of 
anv  reasonable  doubt,  und  certainly  would  not  volunteer  to 
do  it  in  a  case  the  decision  of  which  does  not  necessarily  call 
for  such  exercise  of  power. 
It  appears  that  the  town  has  acted  upon  the  resolution  in 
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controversy  and  the  building  is  now  well  nigh  completed.  An 
injunction  at  this  stage  would  produce  confusion  and  give  rise 
to  embaiTassing  questions,  and  we  all  concur  in  holding  that 
on  these  grounds  the  injunction  asked  for  must  be  denied. 
We  therefore  put  our  decision  on  the  ground  that  the  building 
is  now  80  far  completed  that  an  injunction  ought  not  to  issue, 
and  the  parties  are  left  to  whatever  remedy  they  may  have, 
if  any,  at  law. 
The  Superior  Court  is  advised  to  dismiss  the  petition. 


In  this  opinion  the  other  judges  concurred. 


Aaron  Sanpobd,  Jr.,  vs.  Jonathan  W.  Pond  and  anotheb. 

The  plaintiff,  as  an  officer,  attached  certain  personal  property  and  removed  a 

[  part  of  it,  bat  was  prevented  by  the  defendants  from  removing  the  rest,  and  it 
was  left  in  their  possession.  In  his  retnm  indorsed  npon  the  writ  he  described 
the  property  taken  away  bat  made  no  mention  of  that  left  behind.  In  tres- 
pass against  the  defendants  for  taking  the  property  it  was  held  that  there  had 
been  no  legal  attachment  of  the  same  and  that  the  plaintiff  could  not  recover. 

The  officer's  return  npon  a  writ  of  attachment  must  show  what  property  has 
been  attached,  and  parol  evidence  cannot  be  admitted  for  the  purpose. 

This  rule  however  does  not  affect  the  right  of  an  officer  to  show  the  real  fiict, 
upon  a  proper  proceeding  for  amending  his  return  where  there  has  been  a  mis- 
take in  it. 

The  writ  on  which  the  attachment  was  claimed  to  have  been  made  was  against 
a  party  residing  oat  of  the  state.    By  statute  such  a  case  is  to  be  continned 

[   to  the  next  term,  but  judgment  was  rendered  by  defisiult  at  the  first  term.  Held 

'    that,  if  the  property  had  been  properly  attached,  a  levy  of  an  execution  apon 

'    it  under  such  a  judgment  would  have  been  of  no  efiect. 

No  execution  was  taken  out  on  the  judgment  for  more  than  two  years,  the  li^i 
of  the  attachment  being  limited  by  Bfatnte  to  two  months.  Held  that  on  this 
g^und  the  property  could  not  be  recovered  by  the  officer,  even  if  the  attach- 
ment had  been  valid  in  the  first  instance. 

Held  also  that  the  officer  could  recover  for  the  property  only  on  the  ground  of 
his  liability  for  it  to  either  the  plaintiff  or  the  defendant  in  the  attachment 
suit,  and  that  as  the  phiintiff  had  lost  his  liea  the  officer  could  not  be  liable  to 
him. 
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The  property  claimed  to  have  been*  attached  was  an  interest  held  bj  the  defend- 
ant in  that  soit  in  common  with  one  P.  P  *b  interest  had  been  sold  on  exe- 
cution in  another  suit  to  one  K  andThad  been  delivered  to  him.  Held  that,  as 
K  was  thus  the  co-tenant  of  the  defendant  and  was  in  possession,  the  defend- 
ant could  have  no  claim  upon  the  officer  for  the  property,  and  that  therefore 
the  officer  could  not  on  that  groand  make  anj  claim  upon  the  present  defend- 
ant for  the  property. 

A  writ  in  favor  of  a  party  described  as  residing  in  New  Haven  county  against  a 
party  described  as  residing  in  another  state,  was  made  returnable  to  the  Supe- 
rior Court  for  the  county  of  Fairfield.  Held  that  the  court  had  no  jurisdiction* 
and  that  the  process  was  void  upon  its  &ce. 

Trespass  de  bonis  osportatiB  and  trover ;  brought  to  the  Su- 
perior Court  for  the  county  of  Fairfield  and  tried  to  the  jury 
on  the  general  issue,  with  notice,  before  Pardee j  J.  Verdict 
for  the  plaintifif  and  motion  for  a  new  trial  by  the  defendants 
for  error  in  the  rulings  and  charge  of  the  court,  and  also  on 
the  ground  that  the  verdict  was  against  the  evidence.  The 
case  is  sufficiently  stated  in  the  opinion. 

Loolittle  and  BlaJcCy  in  support  of  the  motions. 

Taylor  and  Sanford^  contra. 

Foster,  J.  The  property  which  is  the  subject  of  contro- 
versy in  this  case  was  owned  by  Julius  A.  Preston  and  Edwin 
Barnes  jointly,  in  the  month  of  January  1868.  It  was  at  that 
time  in  and  about  certain  buildings  on  Charles  Island,  which 
is  within  the  county  of  New  Haven.  Pond,  one  of  the  defend- 
ants, testified  that  on  the  24th  of  that  month  two  writs  of  at- 
tachment in  favor  of  Preston  against  Barnes  were  placed  in 
his  hands,  and  he,  as  a  depuiy  to  the  sheriff  of  the  county 
of  New  Haven,  was  directed  to  serve  them  by  attaching  the 
interest  of  Barnes  in  that  property.  These  writs  are  not  in 
evidence,  and  there  is  therefore  no  proof  of  a  legitimate 
character  that  they  were  ever  served  or  returned.  On  the 
next  day,  the  25th  of  January ,^  a  writ  of  attachment  in  favor 
of  John  B.  Carrington  against  Preston  was  put  into  the  hands 
of  Pond,  with  directions  to  make  service  by  attaching  Pres- 
ton^s  interest  in  the  same  property.  He  visited  the  island 
on  that  day,  and  commenced  service  of  the  writ,  but  did  not 
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complete  his  inventory  of  the  property  attached  till  the  8th 
of  February  following.  On  the  14th  of  March  a  writ  in  favor 
of  Daniel  M.  King  against  Preston  was  placed  in  the  hands 
of  Pond,  and  this  was  levied  on  the  same  property,  subject  to 
the  previous  levy  in  favor  of  Carrington.  The  goods,  for  rea- 
sons given  in  evidence,  were  not  removed,  but  left  on  the 
premises  on  Charles  Island.  Tlie  doors  of  the  buildings  were 
fastened  up,  and  the  keys  taken  by  Pond.  He  visited  the 
island  again  on  the  19th,  and  again  on  the  23d  of  the  same 
month,  to  see  that  all  was  safe. 

On  the  24th  of  March,  Sanford,  the  plaintiff,  came  to  Cliarles 
Island  with  two  writs  of  attachment  against  Barnes— one  in 
favor  of  Philo  H.  Skidmore,  the  other  in  favor  of  Nathaniel 
G.  English.  Sanford  served  these  writs  by  levying  on  the 
same  property,  and,  aided  by  those  who  accompanied  him, 
proceeded  to  remove  it  to  the  boat  and  barge  on  which  they 
came  to  the  island  from  Bridgeport.  After  moving  a  consid- 
erable portion  of  the  property,  and  while  engird  in  the  work, 
Pond,  with  several  assistants,  came  upon  the  ground,  closed 
up  the  doors  of  the  house,  and  forbade  Sanford  from  intermed- 
dling with,  or  carrying  away  the  property,  declaring  that  he, 
Pond,  had  already  attached  it.  Sanford  {hereupon  quitted 
the  premises,  carried  off  the  property  he  had  laden  on  board 
his  boats,  and  left  the  residue  in  possession  of  Pond.  In  his 
returns  made  on  his  writs,*which  he  thus  commenced  to  serve, 
Sanford  described  the  property  which  he  actually  took  and 
carried  away,  but  made  no  mention  of  that  left  behind  in  the 
possession  of  Pond.  It  is  for  the  value  of  that  property,  not 
returned  by  the  plaintiff  as  attached,  tliat  he  seeks  to  recover 
in  this  action. 

Any  interest  which  the  plaintiff  has  acquired  in  this  prop- 
erty must  have  accrued  to  him  solely  through  the  senrice  of 
these  writs  of  attachment.  These  must  have  been  lawful 
and  valid  writs,  he  must  have  been  duly  qualified  to  serve 
them,  and  he  must  have  served  them  and  proceeded  with 
them  according  to  law,  in  order  to  derive  from  them  any  title 
or  interest  whatever. 

The  power  of  taking  property  by  attachment,  before  any 
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just  debt  or  claiin  has  been  established,  is  an  extraordinary 
power,  given  by  statute,  against  common  right ;  and  no  title 
can  be  acquired  by  its  exercise,  except  by  strict  compliance 
with  the  terms  of  the  statute. 

One  of  the  writs  under  which  the  plaintiff  acted  was  in 
favor  of  N.  G.  English,  described  as  of  New  Haven,  in  the 
county  of  New  Haven,  against  Edwin  Barnes,  described  as 
late  of  New  Haven,  now  of  Norfolk,  Virginia.  This  writ  was 
returnable  to  the  Superior  Court  for  the  county  of  Fairfield, 
to  be  held  at  Danbury  on  the  2d  Tuesday  of  August,  1868. 
Under  our  statute  we  think  that  court  had  no  jurisdiction  of 
the  persons  described  in  the  writ.  Gen.  Stat.,  p.  17,  §  80, 
The  process  was  void  on  its  face,  and  it  is  not  necessary  there- 
fore to  bestow  upon  it  further  consideration.  There  remains 
the  writ  of  Skidmore  against  Barnes,  which  seems  to  be  a 
valid  precept.  The  plaintiff,  though  not  an  executive  ofiicer, 
was  lawfully  deputed  as  an  indifferent  person  to  serve  this 
writ,  and  the  question  in  this  part  of  tiie  case  is,  did  he,  in 
serving  it,  attach  ttie  property  in  question  ? 

It  has  already  been  stated  that  be  did  not  return  it  on  the 
writ  as  attached,  but  he  offered  himself  as  a  witness  to  prove 
that  he  did  attach  it,  and  was  permitted  to  do  so^  though  the 
defendant  objected  to  the  testimony. 

Our  statute,  as  we  think,  plainly  requires  that  the  return 
on  every  writ  of  attachment  should  show  what  property  has 
been  attached  under  it.  To  allow  the  ofiicer  or  indifferent 
person  who  has  served  it,  to  come  into  court  in  another  suit, 
between  other  parties,  and  testify  to  his  having  attached  other 
property  not  mentioned  in  the  return,  and  so  leave  the  evi- 
dence of  the  proceedings  had  on  the  writ  to  rest  partly  in 
writing  and  partly  in  parol,  would  introduce  infinite  confusion 
and  mischief.  We  see  no  good  reason  for  allowing  a  practice 
so  strange  and  anomalous.  It  is  strongly  insisted  that  the 
officer  may  amend  his  return,  even  after  a  long  period  of  time 
has  elapsed,  indeed  after  he  has  gone  out  of  office  ;  and  that 
is  readily  admitted.  It  is  a  just  and  salutary  rule,  oftentimes 
necessary  to  correct  mistakes,  supply  omissions,  and  make 
the  return  a  perfect  and  c<Hnplete  record  of  the  officer's 
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doings.  The^yery  idea  of  amending  it  assumes  that  it  is  the 
evidence,  and,  so  far  as  he  is  concerned,  the  exclusiye  evidence 
of  his  doings  under  it.  In  Wilder  v.  Solden^  24  Pick.,  11, 
12,  Morton,  J.,  in  giving  the  opinion  of  the  court,  says — 
"  We  know  of  no  way  to  prove  an  attachment  of  property 
but  by  the  oflScer's  written  return  on  his  precept.  It  is  this 
writing  which  perfects,  if  it  does  not  constitute,  the  attach- 
ment. *  *  *  The  officer  may  seize  personal  property,  but 
unless  he  make  a  proper  statement  of  it  in  writing  on  a  pre- 
cept, it  cannot  be  deemed  an  attachment.  The  right  of  tiie 
officer  and  his  servants  to  hold  the  property  attached  is  perfect 
before  the  return  of  the  precept  to  the  office  where  it  is  return- 
able, and  unless  relinquished  will  continue  till  the  return  day. 
If  it  be  not  returned  at  all  the  attachment  will  be  dissolved.'' 
In  a  recent  case  in  this  court,  WiUiams  v.  JveSj  25  C!onn,, 
568,  similar  doctrine  is  recognized.  That  was  an  action  of 
trespass  de  bonis  asportoUU  against  an  officer.  He  gave  in 
evidence  that  he  had  a  lawful  writ  in  his  hands  against  the 
plaintiff,  and  that  he  took  the  property  described  by  virtue 
of  the  same.  He  subsequently  learned  from  the  plaintiff  in 
that  suit,  that  the  writ  had  been  issued  without  his  authority 
and  thathe  wished  him  to  proceed  no  farther  in  the  service 
of  the  writ,  and  to  restore  the  property  taken  to  the  owner. 
He  did  so,  and  made  no  return  of  his  writ  to  court.  The 
plaintiff  in  the  suit  brought  against  the  officer  obtained  a 
verdict,  and  the  defendant  moved  for  a  new  trial,  Hinmak, 
J.,  gave  the  opinion  of  the  court.  He  says — ^'  He  (the  officer) 
must  justify  by  his  process,  or  he  stands  in  the  condition  of  a 
naked  trespasser  without  process ;  and  he  cannot  prove  by  parol 
that  he  had  a  legal  warrant,  but  he  must  show  it,  and  must 
show  by  his  return  upon  it  what  he  did  under  it,  that  the  court 
may  see  whether  his  acts  are  justified  or  not."  If  an  officer  can- 
not show  by  parol  what  he  did  with  legal  process  for  the  pur- 
pose of  justification  when  sued,  he  ought  not  to  be  allowed  to 
show  by  parol  what  he  did  to  establish  a  claim  in  his  own 
favor  against  another.  If  the  law  does  not  recognize  parol 
evidence  in  such  a  case  as  a  shield  to  protect,  it  surely  can- 
not permit  it  to  be  used  as  a  sword  to  attack. 
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There  being  then  no  legal  evidence  that  the  plaintiff  ever 
attached  this  property,  he  fails  altogether  to  establish  any 
right,  title  or  interest  whatever,  in  it,  or  to  it,  and  of  course 
cannot  recover.  Tliere  is  nothing  to  uphold  this  verdict ;  it 
must  be  set  aside  and  a  new  trial  ordered. 

It  is  thus  rendered  unnecessary  to  decide  any  other  ques- 
tions raised  on  the  record,  but  as  we  have  given  them  some 
consideration,  and  as  it  may  be  the  means  of  saving  expense 
to  the  parties  litigant,  we  have  concluded  to  express  om*  views 
on  some  other  points. 

It  appears  that  these  writs,  in  the  hands  of  Sanford  for  ser- 
vice, were  returned  by  him,  and  judgment  was  rendered  by 
default  at  the  August  term,  1868,  of  the  Superior  Court  for 
the  county  of  Fairfield.  No  execution  had  been  taken  out  on 
either  judgment  at  the  time  of  the  trial  of  this  action,  Octo- 
ber term,  1870, 

Assuming  now  that  the  property  in  controversy  was  legally 
attached  by  the  plaintiff,  has  he,  in  view  of  these  facts,  a 
right  to  recover  in  this  suit  ? 

We  think  he  has  not.  There  can  be  no  dispute  as  to  the 
principle  on  which  his  right  to  recover  rests^  It  has  been 
settled  too  often  to  admit  of  doubt.  Story  on  Bailments,  94 ; 
Drake  on  Attachment,  848.  As  tersely  and  correctly  stated 
by  Judge  Carpenter  in  Dayton  v.  Merritty  33  Conn.,  186, 
"  the  plaintiff  (an  attaching  officer  sueing  on  a  receipt)  can 
maintain  his  action  onTy  because  of  his  accountability  to  the 
attaching  creditor,  or  to  th6  owner  of  the  property  attached. 
If  the  circumstances  are  such  that  he  is  accountable  to  nei- 
ther he  cannot  recover." 

The  only  persons  to  whom  the  plaintiff  can  be  liable  are 
the  attaching  creditors,  whose  writs  he  served,  and  the  owners 
of  the  property  which  he  attached.  English  and  Skidmore 
are  the  attaching  creditors.  The  court  in  Fairfield  (bounty 
could  not  entertain  jurisdiction  in  the  case  of  English  against 
Barnes  ;  the  process,  as  we  have  already  said,  was  void  on  its 
face;  the  judgment  rendered  was  necessarily  void,  and  of 
course  there  is  no  foundation  for.  any  claim  in  favor  of  Eng- 
lish against  the  plaintiff.    In  Skidmore's  case  there  was  no 
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appearance  for  the  defendant ;  it  was  defaulted  and  went  into 
judgment  at  the  first  term.  Our  statute,  (Gen.  Statutes,  p. 
17,  sec.  77,)  says  of  such  an  action,  "  The  court  shall  con- 
tinue the  same  to  the  next  term."  It  may  be  further  contin- 
ued, if  the  defendant  does  not  then  appear,  at  the  discretion 
of  the  court,  but  the  court  is  allowed  no  discretion  as  to  the 
continuance  at  the  first  term.  If  the  defendant  does  not  ap- 
pear before  judgment  the  court  of  course  acquires  no  jurisdic- 
tion over  his  person  and  can  render  no  judgment  that  would 
be  binding  upon  him  personally.  The  proceeding  becomes  a 
mere  statutory  proceeding  for  the  appropriation  of  the  prop- 
erty attached  to  the  payment  of  the  debt  on  which  it  is  at- 
tached. This  being  so,  every  step  required  by  the  statute 
must  be  taken,  precisely  as  an  officer  in  levying  an  execution 
on  real  estate  must  comply  with  every  statutory  requirement 
in  the  proceeding  or  no  title  will  pass  by  the  levy.  Here  a 
most  important  statute  requisite  was  omitted,  and  consequently 
a  levy  of  the  execution  on  the  property  would  have  been  of 
no  effect. 

Passing  all  this  by,  supposing  this  judgment  to  have  been 
a  lawful  and  valid  one,  we  find  a  period  of  more  than  two 
years  to  have  passed  before  the  trial  of  this  case  in  the  court 
below,  and  no  execution  had  been  taken  out  Any  lieu  created 
by  the  attachment  on  this  pix>perty  for  the  benefit  of  Skidmore 
continued  for  sixty  days  after  the  judgment,  and  no  longer. 
Years  therefore  had  elapsed,  when  this  case  was  tried  in  the 
court  below,  since  Skidmore  had  had  any  interest  in  this 
property,  directly  or  remotely,  by  virtue  of  this  attachment. 
He  omitted  to  take  the  necessary  legal  steps  to  fix  any  liabil* 
ity  to  him  on  the  officer  during  the  sixty  days,  and  none  ex- 
ists. We  have  no  hesitation  in  saying  that  the  plaintiff  is 
under  no  responsibility  to  Skidmore  on  account  of  this  prop- 
erty. A  call  by  him  on  Sanford,  as  attaching  officer,  for  not 
applying  ihe  property  attached  according  to  law  on  the  exe* 
cution,  is  conclusively  answered  by  the  admitted  fiskct  that  no 
execution  was  ever  issued. 

The  cases  of  Burrows  t.  Stoddard^  8  Conn.,  481,  and  MSUb 
y.  Camp^  14  Conn,  219,  may  seem  to  give  countenance  to  a 
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contrary  doctrine.  The  case  of  Burrows  v.  Stoddard  was 
never  weighty  as  an  authority ;  it  was  doubted  by  Church,  J., 
in  giving  the  opinion  of  the  court  in  Q-ates  v.  Btishnell,  9 
Conn.,  634,  and  Judge  Peters,  in  the  same  case,  p.  636,  ex- 
pressed himself  with  judicial  emphasis,  as  "  glad  to  see  Bur- 
rows V.  Stoddard  shaken,  and  he  thouglit  it  would  not  survive 
another  concussion.''  We  are  not  inclined  to  vindicate  the 
doctrine  of  that  case.  MiUs  v.  Cofnq^  was  an  action  of  tres- 
pass brought  by  a  deputy  sheriff,  who  claimed  title  to  the 
property  in  dispute,  iron  ore,  by  virtue  of  the  levy  of  sundry 
writs  of  attachment  iti  favor  of  creditors  of  the  owners  of  the 
property.  The  defendants  took  the  same  property  on  writs 
of  attachment  in  favor  of  other  creditors,  claiming  that  the 
property  had  not  been  lawfully  attached.  The  plaintiflF  ob- 
tained a  verdict,  and,  on  a  motion  for  a  new  trial  by  the  de- 
fendant, one  claim  was  that  the  plaintiflF  had  lost  his  lien 
created  by  the  original  attachment,  if  any  was  created,  by 
omitting  to  make  demand  of  the  defendant  for  the  property 
on  the  executions  which  issued.  The  court  did  not  recognize 
the  claim,  and  refused  a  new  trial.  They  say :  "  They  (the 
defendants)  continued  to  hold  it  (the  property)  wrongfully 
after  judgment  was  rendered,  and  still  deny  that  he  (the 
plaintiflF)  had  any  right  to  make  demand  of  them.  As  be- 
tween the  plaintiflF  and  themselves  the  obligation  lay  on  them 
to  return  the  property,  not  on  him  to  demand  it." 

If  this  doctrine  goes  to  the  extent  of  holding  that  an  offi- 
cer may  recover  for  property  which  he  has  attached,  without 
reference  to  his  liability  over  to  third  persons,  we  cannot  give 
it  our  assent.  That  is  one  of  the  obnoxious  features  in  Bur- 
rows  V.  Stoddard.  But  the  case  at  bar  is  clearly  distinguish- 
able from  both  these  cases.  In  them  there  were  regular, 
valid  judgments,  and  executions  duly  issued.  In  this  case 
tiie  judgment,  to  say  the  least,  was  erroneous,  and  no  execu- 
tion has  been  issued.  In  Milfs  v.  Camf  the  court  say  that 
the  plaintiflF's  right  of  action  accrued,  and  his  suit  was  insti- 
tuted, before  judgment  was  rendered.  That  claim  is  made 
in  this  case.  There  is  no  doubt  but  that  an  oflScer  who  has 
duly  attached  property  may,  while  the  suit  is  pending  in  court, 
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recover  its  value  from  any  one  who  has  wrongfully  taken  it 
from  him,  and  tliis  on  the  ground  of  liis  undoubted  liability 
over,  either  to  the  attaching  creditor  or  to  the  owner.  But 
if  his  liability  over  is  ended,  his  right  to  recover  is  also  ended. 

Tliis  case  is  distinguishable  from  both  the  above  cases  in 
another  important  particular.  The  property  in  this  case  be- 
longed to  Preston  and  Baines  jointly.  The  plaintiff  attached 
the  interest,  or  attempted  to  attach  tlie  interest,  of  Barnes 
only.  Tlie  defendant  attached  the  interest  of  Preston  only. 
Evidence  was  given,  it  seems,  in  the  court  below  by  the  de- 
fendant, of  writs  in  his  hands  against  fiarncs,  but  they  were 
not  laid  in,  and  form  no  part  of  the  record.  The  process  on 
which  he  must  rest  is -the  two  writs  against  Preston,  one  in 
favor  of  Carrington,  the  other  in  favor  of  King.  He  sold  all 
the  interest  of  Preston  in  the  property  taken  by  him  on  Car- 
rington's  execution.  There  is  no  evidence  tliat  he  sold  or 
attempted  to  sell  Barnes's  interest.  His  holding  or  selling 
Pj-eston's  interest  was  no  denial  of  the  right  of  tlie  plaintiff 
to  sell  Barnes's  interest.  In  Mills  v.  Camp  and  in  Burrows 
V.  Stoddard  the  parties  were  contesting  the  right  to  the  same 
property.  Here  the  plaintiff  claims  a  right  to  Barnes's  inter- 
est, and  the  defendant  a  right  to  Preston's  intei^st,  the  prop- 
erty being  joint  property. 

The  plaintiff  tlien  is  certainly  not  answerable  in  any  way 
to  Skidmore.  There  is  no  one  else  to  whom  he -can  be  liable 
but  tlie  owner  of  the  property.  The  plaintiff  claims  that  it 
belonged  to  Barnes  ;  as  his,  he  attached  it.  Testimony  was 
given  on  the  trial  of  a  sale  of  this  property  by  Barnes  to  Eang. 
King  testified  that  he  bought  it.  The  plaintiff  scouts  the 
idea  of  such  a  sale.  It  may  or  may  not  have  taken  place. 
We  have  only  to  say  that,  whetlier  it  belongs  to  Barnes  or 
King,  and  it  seems  to  be  admitted  that  it  belongs  to  one  or 
the  other,  neither  of  them  has  any  claim  on  the  plaintiff. 
King  has  no  claim,  for  he  bought  Pi*eston's  interest  at  sher- 
iff's sale  and  took  possession  of  the  whole  property.  What 
more  can  he  have  ?  If  Barnes  is  still  the  owner  he  has  no 
claim  on  the  plaintiff,  for  the  defendant  sold  Preston's  inter- 
est to  King,  delivering  him  tlie  possession ;  and  a  delivery  of 
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property,  owned  jointly,  to  a  co-tenant,  after  the  attachment 
is  dissolved,  discharges  the  liability  of  the  oflScer.  Frost  v. 
Kellogg^  23  Verm.,  308.  King  bought  Preston's  interest, 
and  so  came  lawfully  into  possession  of  the  whole  property. 
If  Barnes  still  continues  owner  of  his  share,  he  can  call  on 
King  for  it,  but  not  on  the  plaintiflF. 

The  plaintiff  then  has  not  only  failed  to  show  that  he  ever 
attached  this  property,  but  has  also  failed  to  show  any  exist- 
ing liability  over  to  any  person  even  if  there  had  been  an 
attachment.  Should  this  verdict  be  allowed  to  stand,  for 
aught  that  we  can  discover  the  plaintiff  would  be  allowed  to 
put  this  money  into  his  own  pocket  and  use  it  for  his  personal 
benefit,  without  the  color  or  shadow  of  right  to  it.  No  one 
has  the  hardihood  to  make  such  a  claim ;  it  is  repugnant 
alike  to  common  sense  and  common  honesty. 

Let  the  verdict  be  set  aside  and  a  new  trial  be  granted. 

In  this  opinion  the  other  judges  concurred. 


•  ♦• 


SUPPLEMENT. 


John  H.  Keyser  vs.  Enoch  Coe. 

[United  States  Circait  Court,  District  of  Connecticnt.    Before  Woodbuff  and 
Shipmam,  Jb.    Decided  at  September  Term,  1871.] 

Whether,  where  noxious  odors,  generated  by  the  defendant  in  a  manufactory  car. 
ried  on  by  him  outside  of  the  jurisdiction  of  this  court,  are  transmitted  through 
the  air  to  the  residence  of  the  plaintiff  situated  within  such  jurisdiction,  and 
there  inflict  injnr)^,  this  court  has  jurisdiction  to  arrest  the  evil,  the  parties 
being  properly  before  it :    Qutxrt. 

Under  the  patent  of  Connecticut  of  March  19th,  1631,  known  as  the  Warwick 
Patent,  and  the  charter  of  Connecticut  of  April  23d,  1662,  granted  by  CharlM 
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n,  and  the  patent  of  Charles  II  to  the  Duke  of  York,  of  March  12th,  1664 
upon  which  three  doooments  the  territorial  limits  and  jarisdiction  of  the  c<d 
onies  of  Connecticut  and  New  York  rested,  the  islands  lying  easterly  of  the 
land  boundary  between  the  two,  and  adjacent  to  the  Connecticut  shore,  are 
within  the  jurisdiction  of  Connecticut. 

The  possession  of  Connectiout  has  always  been  oonsistent  with  this  view  of  the 
documentary  title. 

Although  New  York  has  claimed  jurisdiction  over  three  islands,  called  Captain's 
Islands,  lying  some  ten  miles  to  the  westward  of  Goose  Island,  a  small  island 

V  lying  about  a  mile  from  the  shore  off  Norwalk,  Connecticut,  yet  Connecticut 
has  never  conceded  such  claim,  and  New  York  has  nerer  claimed  jniisdictioa 
over  Goose  Island. 

Goose  Island  is  within  the  territorial  limits  of  Connecticul 

Shipman,  J.  This  was  a  bill  in  equity  to  enjoin  a  nuisance. 
The  plaintiff  owns  and  occupies  a  residence  on  the  shore  of 
Long  Island  Sound,  in  the  town  of  Norwalk,  in  ttie  state  of 
Connecticut,  and  the  defendant  owns  a  small  island,  called 
Goose  Island,  about  a  mile  from  the  shore.  On  this  island 
the  defendant  has  an  establishment  in  which  he  manufactures 
artificial  manures,  from  dead  fish  and  other  offensive  materi- 
als, the  fumes  of  which  often  reach  the  main-land  and  tlie 
plaintiff's  residence,  and  create,  as  the  bill  alleges,  an  intol- 
erable odor,  exceedingly  disagi'eeable  and  sickening.  The 
plaintiff  brought  his  bill  against  the  defendant  to  enjoin  this 
nuisance,  in  the  Superior  Court  of  Connecticut  for  Fairfield 
County.  Tlie  defendant  removed  the  cause  into  this  court, 
and  filed  a  plea  to  the  jurisdiction,  alleging  that  Goose  Island 
is  not  within  the  state  of  Connecticut,  and  consequently  not 
within  the  limits  of  this  judicial  <iifltrict ;  and  averring  that 
therefore  this  court  is  without  jurisdiction.  This  plea  the 
plaintiff  traversed,  and  the  evidence  on  the  issue  of  fact  thus 
raised  having  been  heard,  on  the  5th  of  May  last  Judge  Wood- 
ruff delivered  an  oral  opinion  of  the  court,  finding  tiiis  fact 
adversely  to  the  claim  of  the  defendant,  and  overruling  the 
plea ;  at  the  same  time  stating  that  a  written  opinion,  fully 
embodying  the  views  then  expressed,  would  be  filed  at  a  sub- 
sequent day.  We  now  proceed  to  set  forth  in  somewhat  more 
detail  the  views  thus  orally  presented. 

The  main  question  is,  whether  the  subject  matter  of  this 
«uit  is  within  the  jurisdiction  of  the  court    The  bill  alleges 


Digitized  by  VjOOQIC 


SUPPLEMENT.  599 


Keyser  v.  Coe. 


that  the  noxious  odors  complained  of  are  transmitted  through 
the  air,  from  the  defendant's  works  on  the  island,  to  the 
plaintiff's  residence  -which  is  in  Connecticut,  injuring  the 
health  and  destroying  tlie  comfort  of  himself  and  family, 
and  impairing  the  value  of  his  property.  It  was  suggested 
on  the  argument  that  even  if  Goose  Island,  where  the  nox- 
ious odors  are  generated,  be  without  the  district  of  Connecti- 
cut, yet  as  these  odors  are  blown  to  the  shore,  and  there 
inflict  the  ii\jury  complained  of,  this  court  has  ample  jurisdic- 
tion to  arrest  the  evil,  the  parties  being  properly  before  it. 
This  is  an  interesting  question,  but  the  conclusion  which  we 
have  reached  on  another  and  more  comprehensive  branch  of 
ihe  case,  renders  it  unnecessary  that  we  should  pass  upon  it. 
We  therefore  confine  ourselves  to  the  question  of  fact  to 
which  the  proof  was  addressed,  and  the  only  one  which  was 
discussed  on  the  argument,  and  that  is  whether  Goose  Island 
is  within  the  limits  of  the  state  of  Connecticut. 

The  rules  of  evidence  applicable  to  controversies  touching 
the  boundaries  of  states  do  not  differ  materially  from  those 
relating  to  the  boundaries  of  land  between  individuals.  In 
both  cases  resort  is  made  to  documents  and  muniments  of 
title,  such  as  grants,  charters,  and  deeds,  and  when  these  fail, 
to  evidence  of  use  and  occupation.  We  have,  in  tliis  case, 
tested  the  question  now  under  consideration  by  both  of  these 
classes  of  evidence. 

The  first  piece  of  documentary  evidence  which  claims  our 
attention  is  the  patent  of  Connecticut,  well  known  in  her  his- 
tory as  the  Warwick  Patent.  The  date  of  this  patent  was 
March  19, 1631*  It  is  stated  by  Trumbull,  in  his  history  of 
Connecticut  (vol.  1,  p.  27),  that  Warwick  derived  his  title 
from  the  Council  of  Plymouth,  by  a  grant  made  to  him  in 
1630,  and  confirmed  by  a  patent  from  Charles  I.  The  Coun- 
cil of  Plymouth  held  under  the  great  patent  of  New  England, 
from  James  I,  dated  November  8, 1620.  Though  the  descrip- 
tive words  of  tlie  grant  in  this  Warwick  Patent  of  1631  are 
peculiar,  a  careful  consideration  of  them  leaves  no  substan- 
tial doubt  as  to  theur  true  meaning,  so  far  as  they  bear  on  the 
present  controversy.    This  descriptive  clause  is  as  follows : 
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"All  that  part  of  New  England,  in  America,  which  lies  and 
extends  itself  from  a  river  tliere  called  Narragansett  river, 
the  space  of  forty  leagues  upon  a  straight  line  near  the  sea- 
shore towards  the  south-west,  west  and  by  south,  or  west,  as 
the  coast  lieth  towards  Virginia,  accounting  three  English 
miles  to  the  league  ;  and  also  all'  and  singular  the  lands  and 
hereditaments  whatsoever,  lying  and  being  within  the  lands 
aforesaid,  north  and  south  in  latitude  and  breadth,  and  in 
length  and  longitude  of  and  within  all  the  breadth  aforesaid 
throughout  the  main-lands  there,  from  the  western  ocean  to 
the  south  sea,  and  all  lands  and  grounds,  place  and  places, 
soil,  wood,  and  woods,  grounds,  havens,  ports,  creeks  and 
rivers,  waters,  fishings,  and  hereditaments  whatsoever  lying 
within  said  space,  and  every  part  thereof;  and  also  all 
islands  lying  in  America  aforesaid,  in  the  said  seas,  or  either 
of  them  on  the  western  or  eastern  coasts,  or  parts  of  said 
tracts  of  land  by  these  presents  mentioned  to  be  given, 
granted,  etc."  It  will  be  noticed  that  the  eastern  boundary 
of  the  tract  here  granted  is  not  described  except  by  naming 
Narragansett  river  (now  called  Narragansett  Bay)  as  the  line 
from  which  the  belt  of  land  included  in  the  grant  took  its 
start.  Th®  northern  boundary  is  not  described  at  all,  but  it 
has  universally  been  understood  to  be  coincident  with  the 
southern  boundary  of  the  colony  of  Massachusetts  Bay,  as 
fixed  by  the  grant  of  the  Cpuncil  of  Plymouth  to  Sir  Henry 
Roswel  and  others,  March  19, 1627.  The  western  boundary 
of  the  line  granted  by  the  Warwick  patent  it  is  not  necessary 
to  determine  in  this  controversy.  It  was  long  a  subject  of 
dispute  between  Connecticut  and  other  colonies,  and  involved 
interests  of  great  magnitude,  but  which  do  not  now  concern 
us.  The  words  in  this  patent  "  from  the  western  ocean,"  re- 
fer of  course  to  the  Atlantic.  This  is  clear  from  the  fact 
that  the  grant  to  Sir  Henry  Roswel  and  others,  already  re- 
ferred to,  and  dated  four  years  earlier  than  the  Warwick 
patent,  employs  the  words  "  from  the  Atlantic  and  Western 
sea  and  ocean  on  the  east  part  to  the  South  sea  on  the  west 
part/*    Whether  the  words  "  South  sea"  in  the  Warwick 
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patent  meant  what  is  now  called  the  Pacific  Ocean,  as  has 
been  generally  supposed,  we  do  not  stop  to  inquire. 

We  now  come  to  that  part  of  the  southern  boundary  of 
the  Warwick  grant  which  is  gennane  to  the  question  before 
the  court.    It  commenced  at  Narragansett  river,  or  bay,  on 
the  east,  and  extended  westerly  "  as  the  coast  lieth  toward 
Virginia,"  forty  leagues,  or  an  hundred  and  twenty  miles. 
The  words  "  upon  a  straight  line"  are  not  used  in  the  instru- 
ment to  designate  the  actual  southern  boundary,  but  merely 
as  a  line  on  which  the  distance  between  the  two  teimini  was 
to  be  measured,  these  termini  being  Narragansett  river  on  the 
east,  and  a  point  on  the  coast  forty  leagues  fi»m  that  starting 
point.     The  words  "  near  the  sea-shore"  must  have  been  used 
in  the  sense  of "  alonff  the  sea-shore."     But  if  we  were  to 
construe  the  words  "  upon  a  straight  line"  literally,  tlie  bound- 
ary indicated  by  it  would  not  support  the  defendant's  plea  to 
the  jurisdiction.  For  a  straight  line  drawn  from  Point  Judith, 
the  starting  point,  to  Lyons  Point,  which  has  long  been  prac- 
tically settled  as  the  western  terminus,  would  leave  Goose 
Island  on  the  north  and  within  the  limits  of  the  grant.     But 
as  already  stated,  we  regard  the  southern  boundary  indicated 
by  the  descriptive  words  of  the  grant  to  be  the  coast  washed 
by  the  sea.     Tliis  interpretation  is  confirmed  by  other  com- 
prehensive words  of  the  grant,  by  which  are  included  in  it, 
not  only  all  "  havens,  ports,  waters,  fishings,"  but  '^also  all 
islands  lying  in  America  aforesaid,  in  the  said  seas  or  either 
of  them,  on  the  western  or  eastern  coasts,  or  parts  of  said 
tracts  of  lands."     The  word  "seas"  in  this  pas8ag:e  cannot 
be  confined  to  Narragansett  Bay  on  the  east  and  the  Pacific 
Ocean  on  the  west,  for  the  former .  is  called  only  a  river  in 
this  grant.     "Seas"  must  have  included  the  Atlantic,  of 
which  Long  Island  Sound  was  an  arm.     We  need  not  trouble 
ourselves  now  to  inquire  whether  or  not  Ijong  Island  could 
be  properly  covered  by  this  grant,  as  Connecticut  long  and 
successfully  contended.    It  is  sufficient  for  us  that  its  obvious 
and  natural  import  included  all  the  small  islands,  including 
the  one  in  question,  contiguous  to  the  north  shore  of  ihe 
Sound. 
Vol.  xxxvn. — 76 
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The  next  document  in  order  of  time  is  the  charter  of  Con- 
necticut granted  by  Charles  II,  April  22, 1662.  This  instrur 
ment  describes  the  country  intended  to  be  embraced  within 
it  as  "  all  that  part  of  our  dominions  in  New  England,  in 
America,  bounded  on  the  east  by  Narragansett  river,  com- 
monly called  Narragansett  Bay,  where  the  same  falleth  into 
the  sea,  and  on  the  north  by  the  line  of  the  Massachusetts 
plantation,  and  on  the  south  by  the  sea,  and  in  longitude  as 
the  line  of  the  Massachusetts  colony,  running  firom  east  to 
west ;  that  is  to  say,  from  said  Narragansett  Bay  on  the  east 
to  the  South  Sea  on  the  west  part,  with  the  islands  thereunto 
adjoining,"  etc.  It  is  immaterial  to  our  present  purpose 
whether  the  "  sea"  here  mentioned  as  the  southern  boundary 
meant  the  Atlantic  Ocean  outside  of  Long  Island,  or  that  arm 
of  it  known  as  Long  Island  Sound.  It  certainly  meant  one 
or  the  other,  and  if  we  interpret  it  to  mean  the  Sound,  and 
thus  restrict  it  within  the  narrowest  limits  which  the  languid 
will  bear,  still  the  water  is  the'  southern  boundary,  while  "the 
islands  adjoining  "  the  principal  tract  are  expressly  included 
and  covered  by  the  instrument.  That  by  tfie  terms  "  the 
islands  thereunto  adjoining,"  it  was  intended  to  include  all 
those  small  ones  scattered  along  the  main  shore,  is  too  plain 
to  admit  of  a  doubt. 

We  now  come  to  the  patent  of  Charles  II  to  his  brother, 
the  Duke  of  York,  dated  March  12, 1664,  thirty-three  years 
subsequent  to  the  Warwick  patent,  and  two  years  later  than 
the  charter  of  Charles  II  to  Connecticut.  After  granting 
certain  portions  of  the  "  main  land  of  New  England,"  the 
instrument  proceeds:  "And  also  all  that  island  or  islands 
commonly  called  by  the  several  name  or  names  of  Matowack's 
or  Long  Island,  situate,  lying  and  being  towards  the  west  of 
Cape  Cod  and  the  Narrow  Highgansetts,  abutting  upon  the 
main-land  between  the  two  rivers  there  called  or  known  by 
the  several  names  of  Connecticut  and  Hudson's  rivers,  together 
also  with  said  river  called  Hudson's  river,  and  all  the  land 
from  the  west  side  of  Connecticut  to  the  east  side  of  Delaware 
Bay,  and  also  all  those  several  islands  called  or  Juiown  by 
the  names  of  Martha's  Vineyard  and  Nantukes,  otherwise 
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Nantucket,  together  with  all  the  lands,  islands,  *  *  *  har- 
jj^,^  ♦  ♦  *  fisiieries  *  *  *  to  the  said  several  islands, 
lands,  and  premises  belonging  and  appertaining,  with  tlieir 
and  any  of  their  appurtenances,  etc."  From  this  description 
no  one  would  have  any  doubt  that  Long  Island  was  included 
in  its  scope,  even  if  its  name  had  been  wholly  omitted.  Its 
location  is  given  and  its  length  approximately  indicated  so  as 
to  place  its  identity  beyond  mistake.  "Abutting  on  the  main- 
land between  the  two  rivers  there  known  as  Connecticut  and 
Hudson's  rivers  "  of  <;ourse  means  off,  abreast  of,  the  main 
shore  between  the  mouths  of  these  Streams.  The  "  islands 
*  *  belonging  and  appertaining  "  to  that  and  the  other  main 
islands  named,  ipust  refer  to  those  contiguous  to  them,  or  in 
their  vicinity.  Of  these  there  were  a  considerable  number, 
too  insignificant,  in  that  day  of  large  and  sweeping  grants 
and  imperfect  geograj)hical  knowledge,  to  be  described,  but 
so  contiguously  situated  as  to  be  naturally  and  aptly  included 
in  the  conveyance  by  generaV  terras.  They  would  perhaps 
pass  by  implication,  as  incidents  to  the  main  subjects  with 
which  the  instrument  was  dealing.  But  we  know  of  no  rule 
of  construction  that  would  warrant  us  in  extending  this  grant 
to  the  small  islands  adjacent  to  tlie  shore  of  Connecticut, 
even  had  the  patent  to  the  Duke  of  York  ante-dated,  instead 
of  post-dated,  the  Warwick  patent  and  the  charter  of  Connec- 
ticut. 

It  is  well  known  that,  long  prior  to  the  date  of  the  patent 
of  the  Duke  of  York,  Connecticut  had  exercised  jurisdiction 
over  a  large  part  of  Long  Island.  We  are  not  called  upon  to 
vindicate  her  claim  to  that  jurisdiction.  She  regarded  it  as 
included  in  the  Warwick  patent  and  in  the  charter  of  Charles 
n.  The  lormer  expressly  granted  "  all  islands  lying  in 
America  aforesaid,  in  said  seas  or  water  of  them,  on  the 
western  or  eastern  coasts,  or  parts  of  said  tracts  of  lands." 
One  of  "  said  seas,"  as  we  have  already  seen,  was  the  Atlantic 
Ocean,  and  Long  Island  was  on  the  coast  of  the  eastern  part 
of  the  tract  of  land  granted.  There  was  nothing  in  any  prior 
grant  which  conflicted  with  this  claim.  The  great  patent  of 
New  England,  granted  by  James  I  to  the  Council  of  Plymouth 
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embraced  the  whole  region  from  the  fortieth  to  the  forty- 
eighth  degree  of  north  latitude,  "  with  all  the  seas,  rivers? 
islands,  creeks,  inlets,  ports,  and  havens^  within  those  de- 
grees." Out  of  this  vast  tract  that  described  in  the  Warwick 
patent  was  carved,  and  as  the  latter  lay  on  the  coast,  and  the 
instrument  which  described  it  expressly  included  "  all  islands" 
on  the  coasts,  or  parts  of  said  tract  of  lands,  it  is  not  sur- 
prising that  Connecticut  asserted  lier  claim  to  Long  Island, 
or  at  least  to  that  part  of  it  which  lay  abreast  of  her  shore — 
a  claim  recognized  by  the  Dutch  in  1650  in  the  treaty  of  Hart- 
ford, which  gave  Connecticut  all  that  part  of  the  island  east 
of  a  line  drawn  from  the  westernmost  part  of  Oyster  Bay  to 
the  Atlantic  Ocean,  a  treaty  which  was  ratified  by  the  States 
General  of  Holland.  The  charter  of  Charles  H  bounded  her 
"  south  by  the  sea."  She  interpreted  the  word  sea  as  synon- 
ymous with  ocean,  and  on  that  ground,  also,  claimed  to  the 
Atlantic  shore  on  the  south  side  of  Long  Island.  The  grant 
to  the  Duke  of  York  was  in  conflict  with  this  claim,  and  the 
question  of  its  validity  came  before  a  royal  commission  in 
November,  1664.  This  commission  was  attended  by  delegates 
from  Connecticut,  duly  authorized  by  the  colony,  and  included 
the  governor.  The  instrument  which  contained  the  result 
of  their  settlement  of  the  boundary  was  signed  November 
80, 1664,  by  the  royal  commissioners  and  those  from  Connec- 
ticut, and  so  far  as  it  bears  upon  the  question  before  us  was 
as  follows — "  We  do  declare  and  order  that  the  southern 
bounds  of  his  Majesty's  Colony  of  Connecticut  is  the  sea,  and 
that  Long  Island  is  to  be  under  the  government  of  his  Royal 
Highness  the  Duke  of  York,  as  is  so  expressed  by  plain  words 
in  said  patents  respectively."  This  is  not  very  explicit  ex- 
cept as  to  Long  Island.  It  was  conclusive  against  the  claim 
of  Connecticut  to  that.  But  it  uses  the  word  "  sea"  as  defin- 
ing her  southern  boundary,  the  same  word  used  in  the  char- 
ter of  1662.  The  eastern  portion  of  her  southern  boundary 
was  confessedly  the  Atlantic  Ocean,  bnt  whether  the  word 
"  sea  "  was  used  a^  synonymous  with  Sound,  and  as  thus  de- 
fining the  western  and  greater  portion  of  the  southern  bound* 
ary,  does  not  appear  very  clearly.  Yet  the  explicit  recognitim 
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of  the  title  of  the  Duke  of  York  to  Long  Island  would  im- 
pliedly exclude  the  idea  that  the  southern  boundary  of  Con- 
necticut extended  south  beyond  the  Sound.  But,  however 
this  may  be,  the  settlement  now  under  consideration  nowhere, 
*  either  by  express  words  or  by  implication,  recognizes  the  title 
of  the  Duke  of  York  to  the  small  islands  along  the  Connec- 
ticut shore. 

It  is  true  that  the  settlement  agreed  on  by  the  commission- 
ers fixed  also  the  west  bounds  of  Connecticut,  and  that,  in 
doing  this,  they  commenced  at  the  point  on  the  east  side  of 
Mamaroneck  creek  where  it  falls  into  the  Sound,  and  from 
that  starting  point  ran  northerly.  It  is  true,  too,  that  in  all 
the  adjustments  of  the  western  boundary  line  between  Con- 
necticut and  New  York,  except  that  contained  in  the  treaty 
of  Hartford  in  1650,  tire  southern  terminus  or  starting  point 
of  the  line  defined,  was  fixed  at  some  point  on  the  shore  of 
the  Sound.  It  now  stands  at  Lyons  Point.  But  the  infer- 
ence which  we  are  asked  by  the  defendant  to  draw  from  this 
fact  is  not  warranted  by  the  fkct  itself,  nor  by  any  circum- 
stance connected' with  it.  That  inference  is  this — that,  inas- 
much as  the  western  boundary  line  of  Connecticut  was  not 
defined  further  south  than  the  north  shore  of  the  Sound, 
therefore  Connecticut  had  no  territorial  rights  beyond  that 
shore  in  a  southerly  direction.  To  state  this  proposition  is 
to  answer  it.  The  land  part  of  the  boundary  on  the  west 
of  Connecticut  was  the  only  portion  that  caused  any  trouble 
between  her  and  New  York.  .  To  define  that,  down  to  the 
waters  of  the  Sound,  was  all  that  was  necessary.  The  water 
was  an  arm  of  the  sea,  over  which  neither  colony  could  have 
any  exclusive  control.  It  was  a  highway  common  to  both, 
and  open  to  the  commerce  of  all  who  were  at  peace  with  Eng- 
land. To  define  the  boundary  line  on  the  land  to  the  water's 
edge  was  all  that  was  required,  leaving  the  jurisdiction  over 
the  adjacent  waters  and  islands  to  be  determined  by  the  re- 
spective patents  or  charters  of  the  two  colonies  and  the  law 
of  nations.  The  claim,  therefore,  tliat  the  omission  to  define 
the  line  on  the  water  left  the  islands  near  the  Connecticut 
8hore<  and  east  of  Mamaroneck  creek  under  the  jurisdiction 
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of  the  Duke  of  York,  is  not  even  plausible.  Just  as  well 
might  it  be  claimed  that  the  islands  west  of  that  creek  were 
left  within  the  jiu-isdiction  of  Connecticut.  These  remarks 
apply  to  all  that  part  of  the  evidence  which  relates  to  the 
west  boundary  of  Connecticut.  Tliis  boundary,  for  many 
years,  fluctuated  east  and  west,  and  finally  was  settled,  so  far 
as  the  southern  terminus  was  concerned,  at  Lyons  Point, 
where  it  now  remains.  This  disposes  of  the  objections  of  the 
defendant  to  the  jurisdiction  of  tliis  court,  so  far  as  those 
objections  were  founded  upon  documentary  evidence.  Our 
conclusion  is  that  upon  any  just  construction  of  the  three 
great  muniments  of  title  which  we  have  considered,  and  upon 
which  the  territorial  limits  and  jurisdiction  of  the  colonies 
of  Connecticut  and  New  York  rested,  the  islands  lying  east- 
erly of  the  land  boundary  between  the  two,  and  adjacent  to 
the  Connecticut  shore,  are  within  the  jurisdiction  of  the  lat- 
ter state.  . 

The  possession  of  Connecticut  has  always  been  consistent 
with  this  view  of  the  documentary  title.  So  far  as  these . 
islands  have  been  permanently  occupied  at  all,  that  occupancy 
has  been  by  citizens  of  this  state  who  have  recognized  its 
jurisdiction  over  their  island  possessions.  In  conveyances, 
the  land  of  which  they  are  composed  has  been  described  as 
lying  within  the  state,  and  the  deeds  thereof  offered  in  evi- 
dence have  been  recorded  in  the  appropriate  land  records 
within  the  same  jurisdiction.  The  defendant  holds  his  title 
under  a  long  line  of  conveyances  describing  the  island  in 
question  as  situated  in  Connecticut. 

To  this  uniform  possession  of  Connecticut,  New  York  has 
made  no  adverse  claim,  so  far  as  we  are  apprised,  except  in  a 
single  instaiice,  to  which  we  will  now  refer.  On  the  12th 
day  of  February,  1765,  Cadwallader  Colden,  then  lieutenant- 
governor  of  New  York,  addressed  the  following  letter  to  Gov- 
ernor Fitch  of  Connecticut : 

"New  York,  February  12, 1765. 

"  Sib — ^Having  laid  before  his  Majesty's  Council  the  in- 
closed petition  of  John  Anderson,  holding  by  grant  under  the 
great  seal  of  this  province  three  islands  in  the  Sound,  and 
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complaining  that  he  has  lately  been  sued  by  Justice  Bush, 
David  Bush,  William  Bush  and  John  Oregg,  inhabitants  of 
the  Colony  of  Connecticut,  for  a  supposed  trespass  on  one 
of  those  islands  called  Captain's  Island,  and  praying  the 
interposition  of  this  government,  in  order  to  secure  to  him 
the  effect  of  the  royal  bounty,  I  am,  by  the  advice  of  the 
Council,  to  propose  to  your  government  the  submitting  the 
matter  of  jurisdiction  with  respect  to  these  islands,  and  such 
others  in  the  sound  as  are  or  may  be  contested,  to  the  deter- 
mination of  his  Majesty  in  the  Privy  Council,  on  such  state 
of  the  controversy  as  each  government  shall  think  fit  to  trans- 
mit to  his  Majesty's  ministers  for  this  purpose ;  and  that  in 
the  meantime  all  judicial  proceedings  be  suspended  as  inef- 
fectual, and  necessarily  leading  to  great  animosities  between 
individuals,  and  to  embroil  the  two  governments. 

**A8  the  matter  proposed  will  answer  the  same  end  as  a 
commission  in  the  usual  form,  and  being  attended  with  little 
expense,  seems  better  adapted  to  a  case  in  which  the  public 
interest  in  either  colony  is  inconsiderable,  I  flatter  myself  that 
it  will  meet  with  the  approbation  of  yours ;  in  which  case  I 
shall  order  the  proper  papers  to  be  prepared,  and  shall  trans- 
mit them  without  delay. 

"  I  am,  with  great  regard,  Sir, 

"  Your  most  obedient  bumble  servant, 

"  Cadwallader  Colden. 
*'  The  Hon.  Thomas  Pitch,  Esq.,  Governor  of  Connecticut.'* 

This  letter  was  received  by  Governor  Fitch  on  the  18th  of 
February,  1765 ;  and  on  the  22d  he  replied  as  follows : — 

«  NoRWALK,  22d  February,  1765. 

"  Sir — On  the  18th  I  received  your  letter  of  the  12th,  ac- 
quainting me  that  John  Anderson  had  exhibited  his  petition 
to  you,  complaining  he  had  lately  been  sued  by  some  of  the 
inhabitants  of  this  colony  for  a  trespass  on  one  of  the  islands 
called  Captain's  Island,  and  praying  the  interposition  of  your 
government  in  order  to  secure  to  him  the  effect  of  the  royal 
bounty  in  granting  him  those  islands  under  your  province 
seal.  His  petition  you  mention  was  not  inclosed ;  the  pur- 
port, therefore,  I  collect  from  your  letter. 
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"  Tlie  proposal  you  are  pleased  to  make  this  govemment 
of  submitting  the  matter  of  jurisdiction  with  respect  to  those 
three  islands,  and  such  others  as  are,  or  may  be,  contested, 
to  the  determination,  of  his  Majesty  in  his  Privy  Council,  I 
shall  lay  before  the  General  Assembly  of  this  colony  as  soon 
as  opportunity  presents,  which  will  be  in  May,  unless  on  some 
special  occasion  it  may  be  found  necessary  to  meet  sooner. 

^^  I  must  observe  a  proposal  to  this  government  to  submit  a 
matter  of  jurisdiction  which  it  has  exercised  without  contro- 
versy or  interruption  for  more  tlian  one  hundred  years, 
founded,  as  we  at  least  suppose,  oh  good  and  legal  authority, 
was  unexpected ;  and  that,  after  New  York  and  Connecticut 
had  settled  the  lines  of  government  with  so  great  precision 
and  certainty,  and  Connecticut  had  made  such  great  conde- 
scensions therein,  and  hoped  that  they  would  have  had  no 
occasion  to  enter  into  further  contests  on  that  head.  How- 
ever, I  shall  refer  the  whole  thing  to  the  Assembly,  who 
alone  can  properly  determine  the  matter. 

"  I  am.  Sir,  with  great  regard, 

^^  Your  most  obedient  and  most  humble  servant, 

Thos.  PrrcH, 
"  To  Honorable  Lieut.-Gk>vernor  Colden." 

Governor  Fitch,  in  pursuance  of  his  promise  to  Governor 
Golden,  did  submit  the  letter  of  the  latter  to  the  Greneral 
Assembly  in  May  following,  together  with  Anderson's  petition, 
which,  in  the  meantime,  had  come  to  hand.  The  subject  was 
referred  to  a  special,  committee,  a  majority  of  whom  were 
among  the  most  eminent  citizens  and  lawyers  of  the  state. 
On  the  28th  of  May,  1766,  the  committee  made  their  report, 
which,  after  stating  that  the  govemment  had  not  interfered 
in  the  suit  against  Anderson,  but  had  left  the  matter  orig- 
inally in  dispute  entirely  with  the  courts  of  law,  as  it  was  a 
matter  relating  to  private  property,  and  that  even  so  far  as 
the  question  ot  jurisdiction  was  concerned  it  was  too  inocNOh 
siderable  to  engage  the  attention  of  the  two  governments  in 
the  expensive  mode  of  settlement  proposed,  concludes  as  fol- 
lows :  "And  further,  that  the  lines  and  boundaries  between 
the  two  colonies  have  been  so  effectually  and  finally  settled 
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by  solemn  agreements,  ratified  and  confirmed  by  his  Majesty's 
predecessors,  that  there  appears  no  reasonable  foundation  for 
further  controversy  relative  thereto."  This  report  was  ac- 
cepted, and  Governor  Fitch  was  instructed  to  communicate 
the  result  to  the  Governor  of  New  York. 

In  the  meantime  the  suit  against  Anderson  had  proceeded 
to  final  judgment,  the  jury  having  found,  under  a  plea  to  the 
jurisdiction,  that  the  iidands  claimed  by  liim  were  within  the 
colony  of  Connecticut  instead  of  New  York.  • 

The  petition  of  Anderson  to  Lieutenant-Governor  Colden, 
which  referred  to  this  suit  and  led  to  the  correspondence  and 
legislative  action  already  stated,  deserves  attention  in  this 
place ;  for,  although  Goose  Island  lies  some  ten  miles  to  the 
eastward  of  the  islands  claimed  by  Anderson,  yet  the  grounds 
of  his  claim  that  the  latter  were  within  the  limits  of  New 
York,  were  broad  enough  to  include  all  the  islands,  as  well 
as  a  narrow  strip  of  the  main-land,  along  the  Connecticut 
shore,  west  of  Fisher's  Island.  His  petition,  after  reciting  a 
grant  of  the  three  islands  from  his  Majesty  under  the  great 
seal  of  the  province  of  New  York,  and  the  interference  with 
his  alleged  rights  by  tlie  suit  in  the  Connecticut  courts,  sets 
forth  the  descriptive  clause  of  the  charter  of  Charles  II  to 
Connecticut,  which  we  have  already  referred  to  in  another 
place :  ^^  All  that  part  of  our  dominions  in  New  England  in 
America,  bounded  on  the  east  by  Narragansett  river,  com- 
monly called  Narragansett  Bay,  where  the  said  river  falleth 
into  the  sea,  and  on  the  north  by  the  line  of  Massachusetts 
plantation,  and  on  the  south  by  the  sea,  and  in  longitude  as 
the  line  of  Massachusetts'  colony  running  from  east  to  west, 
that  is  to  say,  from  the  said  Narragansett  Bay  on  the  east,  to 
the  south  sea  on  the  west,  with  the  islands  thereunto  adjoin- 
ing." Tlie  petitioner  then  averred  that  ^^  pursuant  to  this 
description  he  is  advised  that  the  corporation  of  Connecticut 
could  justly  claim  no  other  lauds  than  such  as  were  compre- 
hended between  tlie  south  bounds  of  Massachusetts  Bay  (col- 
ony or  plantation)  and  a  line  parallel  thereto  running  west ; 
which  it  is  supposed  will  be  in  coincidence  with  the  sea-side 
for  several  miles  westward  oi  Point  Judith,  near  the  mouth 
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of  Narragansett  Bay,  until  the  shore  bends  more  southerly 
than  the  parallel  with  the  northern  boundary,  and  such  islands 
(if  any  islands  not  included  in  those  limits  can  be  supposed 
to  pass  by  the  insensible,  or  at  least  inaccurate,  epithet  '^  ad- 
joining") as  are  in  Narragansett  Bay,  or  in  the  sea,  as  far  as 
it  coincides  with  the  southernmost  parallel  in  its  western 
course ;  for  by  this  construction  all  the  words  of  the  patent 
are  fully  satisfied,  and  any  other  interpretation  will  be  found 
*  extravagant  and  injurious  to  the  crown,  and  imply  so  gross  a 
want  of  knowledge  of  the  country  as  cannot  reasonably  be 
supposed  even  at  that  early  day.  And  thus,  as  the  south  par- 
allel of  Connecticut  running  west  departs  from  the  sea-side 
near  Fisher's  Island,  and  crosses  the  country,  the  course  of 
the  Sound  being  from  about  Fisher's  Island  south-westerly,  it 
follows  that  the  title  to  the  greatest  part  of  the  land  contigu 
ous  to  the  northern  shore  of  the  Sound,  and  all  the  islands 
near  it,  remained  (the  grant  to  Connecticut  notwithstanding,) 
in  the  crown ;  and  tliose  islands  not  being  affected  by  ai^ 
subsequent  settlement,  his  Majesty  had  good  right  to  pass  to 
your  petitioner  the  grant  above  mentioned."  This  petition 
of  Anderson  was  evidently  drawn  by  a  lawyer,  and  no  doubt 
foreshadowed  the  legal  ground  upon  which  the  province  of 
New  York  rested  her  title  at  that  time  to  the  islands  then  in 
controversy.  We  do  not  need  to  discuss,  at  this  late  day,  the 
claim  then  put  forth  by  Anderson  under  New  YoA.  The 
Warwick  patent  of  1631,  the  charter  of  1662,  the  settlement 
of  1G64,  and  the  possession  of  Connecticut  under  all  three, 
had  for  more  than  a  century  ignored  any  such  claim,  and 
fixed  her  boundary  on  the  sea  or  Sound.  We  are  aware 
that  the  State  of  New  York  adhered  to  the  claim  set  up  by 
tlie  provincial  government  to  the  three  Captain's  Islands.  On 
what  precise  ground  she  did  so  we  are  not  advised,  but  we 
infer  that  they  certainly  were  not  those  set  up  by  Anderson 
in  his  petition  in  1765.  But  the  claim  of  that  state  has 
never  extended,  so  far  as  any  evidence  before  us  indicates,  Uy 
Goose  Island,  or  any  others  on  that  part  of  the  coast  except 
the  three  which  were  gr^.nted  to  Anderson.  Connecticut  has 
never  conceded  the  claim  of  New  York  to  those.    The  right 
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of  New  York  has  never  been  deemed  settled,  and  the  com- 
missioners of  that  state  appointed  in  1856  to  ascertain  the 
boundary  between  it  and  Connecticut,  stated  in  their  report 
to  the  legislature  of  New  York,  that  they  "  learned  that,  in 
addition  to  the  boundaiy  question,  there  is  a  controversy  re- 
specting the  jurisdiction  over  Captain's  Island,  lying  in  the 
Sound  near  Byram  river.  As  the  extent  of  our  powers," 
say  the  commissioners,  "  in  respect  to  tliis  matter  was  quite 
uncertain,  we  entered  into  no  negotiations  regarding  it,  and 
made  no  investigations,  except  incidentally,  into  the  origin 
and  extent  of  the  disputes.  We  are,  however,  satisfied  that 
some  decision  of  the  question  is  urgently  required."  This 
"  controversy,"  as  the  commissioners  call  it,  doubtless  led  the* 
United  States  to  obtain  from  both  states  a  cession  of  juris- 
diction over  three  acres  of  this  island,  on  which  a  lighthouse 
war  erected  by  that  government  about  the  year  1830.  So  far 
as  the  evidence  before  us  shows,  the  United  States  have  uni- 
formly taken  deeds  of  cession  from  Connecticut  only,  of  all 
the  other  islands  north  of  the  middle  of  tiie  Sound  and  be- 
tween Lyons  Point  and  Fisher's  Island,  which  have  been  used 
as  light  stations. 

We  are,  of  course,  well  aware  that  Fisher's  Island,  though 
lying  somewhat  near  the  Connecticut  shore,  and  near  her 
present  eastern  boundary,  has  long  been  under  the  jurisdiction 
of  New  York.  With  regard  to  the  *  foundation  of  tlie  title 
of  the  latter  state  to  that  island  we  make  no  observations, 
as  there  is  no  evidence  before  us  relating  specially  to  the 
subject,  nor  is  it  at  all  necessary  to  the  proper  determination 
of  the  present  controversy. 

An  examination  of  the  statute  of  New  York  defining  the 
boundaries  of  that  state,  and  the  discission  by  her  courts 
relating  to  its  construction,  discloses  nothing  whidi  in  any 
manner  countenances  the  claim  set  up  by  the  defendant  in 
his  plea.  Goose  Island  is  not  only  nc^  included  in  the  de- 
scriptive words  of  the  New  York  boundary  act,  but  no  con- 
struction  of  that  act  has  ever  ^eea  suggested  by  her  courts 
which  would  include  it  within  tiie  limits  Of  that  sISate*  The 
language  of  that  part  of  the  act  relating  to  this  sulgeet  is  as 
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follows :  starting  from  Sandj  Hook,  "  and  then  to  the  place 
of  beginning"  (Lyons  Point)  "  so  as  to  include  Staten  Island, 
and  the  islands  of  meadow  on  the  west  side  thereof,  Shooter's 
Island,  Long  Island,  the  Isle  of  Wight  (now  Gardiner's  Is- 
land), Fisher's  Island,  Shelter  Island,  Plum  Island,  Robin's 
Island,  Bam  Island,  the  Gull  Islands,  and  all  the  islands  and 
waters  in  the  Bay  of  New  York,  and  within  the  bounds  above 
described."   (Rev.  Stats.  N.  Y.,  5th  ed.,  vol.  1,  p.  80).    This 
is  somewhat  obscure,  as  neither  courses  nor  distances  are 
given,  but  the  line,  however  run,  is  to  include  certain  islands 
and  waters.    The  construction  of  this  clause  of  the  act  was 
discussed  in  the  case  of  Manly  v.  The  People  (8  Seld.  R., 
'  295).    The  plaintiff  in  error  in  that  case  had  been  indicted 
and  convicted  of  theft.    The  indictment  alleged  the  oflence 
to  have  been  committed  in  the  county  of  New  York.    The 
proof  showed  that  it  was  in  fact  committed  on  board  of  a 
steamboat  on  Long  Island  Sound,  opposite  the  county  of  Suf- 
folk, near  the  shore  of  Long  Island,  between  Sands  Point  and 
Huntington.     The  accused  took  the  ground  in  the  court 
below  that  the  proof  showed  that  the  ofience  was  committed 
out  of  the  boundaries  of  the  state,  and  if  not,  then  out  of  die 
limits  of  the  county  of  New  York,  and  within  those  of  Suffolk 
county.     A  majority  of  the  Court  of  Appeals  held  that  the 
locus  in  quo  was  in  Suilblk  county  and  not  in  the  county  of 
New  York.     But  they  did  not  attempt  to  define  the  boundary 
of  the  state  from  Sandy  Hook  to  Lyons  Point.    Welles,  J., 
however,  in  his  opinion  suggested  two  modes  of  defining  the 
line  indicated  by  the  words  in  the  statute,  one  of  which  he 
thought  should  be  adopted.  "  The  first  is  to  start  from  Sandy 
Hook  and  run  the  line  by  straight  courses  so  as  to  include 
the  islands  mentioned,  making  with  a  direct  straight  line  frt>m 
Sandy  Hook  to  Lyons  Point  an  irregular  figure,  the  exterior 
of  which  shall  consist  wholly  of  straight  lines  with  angles 
of  unequal  quantities,  and  with  the  vertex  of  each  angle 
pointing  outward  from  the  interior  of  tiie  figure.  This  would 
run  the  northern  line  of  the  figure  or  tract  from  some 
point  on  Fisher's  Island  to  Lyons  Point  in  a  direct  course. 
The  second  is  to  run  the  line  directly  from  Sandy  Hook 
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to'the  pUce  of  beginning,  in  tlie  mouth  of  By  ram  river  (Lyons 
Point),  diverging  from  a  direct  course  so  far,  and  so  far  only, 
as  is  necessary  to  include  the  islands,  etc.,  mentioned,  and 
as  soon  as  that  object  is  attained  to  return  to  the  original 
straight  direction.  By  this  mode  it  is  intended  to  include 
tiie  whole  of  the  Sound  lying  east  of  the  first  mentioned 
direct  line  from  Sandy  Hook  to  Lyons  Point,  and  consequently 
ttte  place  where  the  offence  was  committed.  I  am  inclined 
to  adopt  the  latter  of  these  modes."  The  learned  judge 
then  states  his  reasons  for  that  preference,  which  it  is  not 
necessary  for  us  to  cite  here.  By  an  examination  ot  the  map 
of  the  territory  and  Sound,  in  connection  with  the  statute 
and  the  opinion  just  cited,  it  will  be  seen  that  a  straight  line 
from  Fisher's  Island  to  Lyons  Point  is  the  furthermost  north- 
em  limit  assigned  to  the  boundary  of  New  York  in  the  Sound 
upon  any  construction  of  her  own  statute.  This  line  would 
leave  Goose  Island  within  the  state  of  Connecticut. 

In  the  case  of  Mahler  v.  The  Transportation  Company^  (36 
N.  York  B.,  352,)  the  same  subject  is  discussed  by  Porter,  J. 
That  case  arose  out  of  a  collision  between  vessels  in  the 
Sound  "  between  tlie  shores  ot  New  York  and  west  of  tlie 
Connecticut  boundary."  Bot  the  discussion  in  that  case 
sheds  no  light  on  the  question  now  before  us,  and  lends  no 
support  to  tlie  claim  set  up  by  the  defendant  here  that  Goose 
Island  is  within  the  limits  of  New  York.  In  both  the  cases 
which  we  have  cited,  as  well  as  in  that  of  the  sloop  Elizabeth, 
(Paine's  C.  C.  R.,  vol.  2,  p.  10,)  the  question  was,  what  war 
ters  of  Long  Island  Sound  were  included  within  the  territorial 
limits  of  New  York,  and  therefore  subject  to  her  exclusive 
civil  and  criminal  jurisdiction.  The  titles  to  no  islands  were 
in  dispute,  though  in  tracing  the  boundary  of  the  state  over 
the  waters  of  the  Sound,  of  course  the  islands  would  be  in- 
cluded or  excluded  as  the  case  might  be.  But,  an  we  have 
already  seen,  no  Ime  was  suggested  which  would  include 
Goose  Island  within  the  territory  oi  New  York. 

It  will  be  noticed  that  the  statute  of  New  York  in  describ- 
ing the  boundary  line  includes  within  it  not  only  Long  Island, 
but  also  ^^  the  Isle  of  Wight,  now  called  Gktrdiner's  Island, 
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Fisher's  Island,  Shelter  Island,  Robin's  Island,  Bam  Islandj 
and  the  Gull  Islands."     Some  confusion  has  at  times  arisen 
out  of  the  fact  that  Ram  Island  was  thus  included  in  that 
act,  as  it  was  also  in  the  act  fixing  the  limits  of  Suffolk  county. 
(Rev.  Stat.  N.  Y.,  6th  ed.,  vol.  1,  p.  129.)     Now  there  are 
three  islands  known  by  the  name  of  "Ram  Island,"  one  in 
Gardiner's  Bay  a  little  soutli  of  Gardiner's  Island,  one  just  at 
the  mouth  of  the  Mystic  river  between  Fisher's  Island  and 
the  Connecticut  shore,  sometimes  called  Mystic  Island,  and  a 
third  opposite  the  town  of  Norwalk  and  a  little  to  the  west- 
ward of  Goose  Island.    It  is  obvious  that  the  Ram  Island 
referred  to  in  the  New  York  statutes  is  the  one  in  Gardiner's 
Bay.     Both  acts  name  this  island  in  immediate  connection 
with  others  in  the  vicinity  of  the  east  end  of  Long  Island.  It 
cannot  be  said -that  some  other  Ram  Island  than  that  in  Gard- 
iner's Bay  was  meant,  because  that  is  located  in  waters  con- 
fessedly within  the  limits  of  the  state  of  New  York  and  Suf- 
folk county ;  for  Shelter  Island  and  Robin's  Island  are  both 
named,  and  are  both  still  more  land-locked  than  Ram  Island. 
Robin's  Island  is  in  Great  Peconic  Bay,  a  sheet  of  water 
almost  entirely  inclosed  by  the  main-land  of  Long  Island. 
We  conclude  therefore  that  the  Ram  Island  mentioned  in  the 
statutes  referred  to  is  the  one  in  Gardiner's  Bay,  instead  of 
either  the  one  at  the  mouth  of  Mystic  river  or  that  off  Norwalk, 
both  of  which  are  very  near  the  Connecticut  shore.    This 
point  is  not  very  material,  but  we  have  alluded  to  it  to  correct 
an  error  which  has  sometimes  arisen  by  confounding  the  Ram 
Island  in  (Jardiner's  Bay  with  one  or  the  other  of  the  two  of 
the  same  name,  which  lie  far  distant,  and  nortli  of  any  bound- 
ary line  ever  claimed  by  New  York  sinc^  she  became  a  State. 
From  these  views  it  will  be  seen  that  the  fact  set  up  by  the 
defendant  in  hid  plea  to  the  jurisdiction  of  this  court  is  un- 
supported by  proof  of  any  kind,  and  his  plea  therefore  fails 
and  must  be  overruled.     Goose  Island,  where  the  alleged 
nuisance  has  been  created  by  the  defendant,  is  within  the 
territorial  limits  of  the  state  of  Connecticut,  and  therefore 
within  this  judicial  district  and  the  jurisdiction  of  this  court. 
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r.  E,  DooUttUj  with  whom  were  A.  B.  Woodward  and  L. 
F.  Beers  J  for  the  petitioner. 

L.  Warner,  Jr.,  with  whom  was  O.  S.  WatrouSy  for  the  re- 
spondent. 


^— •» 


Landolt  vs.  City  op  Norwich. 

How  far  a  city  is  liable  for  ice  on  a  side-walk,  and  what  is  reasonable  care  in  le- 
movingit. 

Case,  for  an  injury  to  the  plaintiff  from  falling  on  ice  upon 
a  sidewalk  of  the  defendant  city.  Tried  in  the  Superior 
Court  for  New  London  County  at  its  December  term,  1871, 
holden  at  Norwich,  upon  the  general  issue,  closed  to  the 
court,  before  Seymour,  J,  The  case  is  sufficiently  stated  in 
the  opinion. 

Wait,  EoJhrooh  and  Swan,  for  the  plaintiff. 

Hahey  and  Pratt,  for  the  defendants. 

Sbymodb,  J.  The  plaintiff  claims  damages  for  an  injury 
suffered  by  him  on  Sunday,  January  8th,  1871,  by  reason,  as 
he  says,  of  a  defective  sidewalk  in  the  city.  About  4  o'clock 
in  the  afternoon  of  that  day,  while  walking  along  Union 
street,  he  slipped  and  fell,  receiving  an  injury  of  some  severity. 
It  is  clear  that  the  ice  was  the  cause  of  the  accident,  and  the 
only  question  in  the  case  is,  whether  the  condition  of  the 
sidewalk  was  such  as  under  the  circumstances  to  subject  the 
city  to  damages. 

The  rule  of  law  on  the  subject,  as  recently  settled  by  the 
Court  of  Errors,  is,  that  some  duties  may  devolve  on  cities 
and  towns  in  regard  to  ice,  and  that  what  those  duties  are 
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cannot  be  definitely  defined  by  law^  bnt  must  in  each  case 
depend  upon  all  the  circumstances  of  it ;  the  general  rule 
being  that  toiKcns  and  cities  must  use  reasonable  care  to  make 
their  streets  safe  for  public  travely  whether  on  foot  or  in  car- 
riages. 

The  facts  are  briefly  these :  The  street  is  one  of  consider- 
able public  travel.  The  plaintiff  was  walking  upon  a  well- 
constructed  pavement  in  front  of  premises  occupied  by  Mr. 
Greenwood.  The  lands  adjoining  this  street  are  such-as  to 
require  more  than  ordinary  care  to  prevent  the  water  from 
overflowing  the  sidewalk,  and  prior  to  the  winter  when  the 
accident  happened  the  overflow  had  been  troublesome ;  but 
in  1870  underdrains  had  been  made  at  considerable  expense, 
by  which  most  of  the  water  was  thoroughly  carried  off.  At 
about  the  place  where  the  accident  happened  the  drive-way 
of  Mr.  Nichols  crosses  the  pavement,  and  water  running  along 
the  sides  of  the  drive-way  had  been  frozen.  There  was  no 
complaint  on  the  part  of  the  plaintiff  that  the  pavement  was 
not  properly  constructed  in  itself,  or  in  reference  to  the  ad- 
joining grounds.  On  the  other  hand  everything  seems  to 
have  been  done  that  could  reasonably  be  required  in  making 
the  pavement  safe  and  convenient. 

Friday,  the  6th,  had  been  rainy.  Saturday  was  pleasant 
but  cold,  the  thermometer  at  1  P.  M.  standing  at  34  degrees. 
Sunday  was  fair  in  the  forenoon,  but  between  noon  and  4  P.  M. 
about  half  an  inch  of  snow  fell  and  covered  the  ice  on  which 
the  plaintiff  slipped.  No  one  testified  to  having  seen  any  ice 
on  tlie  pavement  on  Friday.  Mr.^  Nichols,  who  seems  to  have 
had  means  of  knowledge,  testifies  with  confidence  that  there 
was  not  a  particle  of  ice  there  on  that  day.  He  says  that  on 
Sunday  morning  he  first  noticed  it,  and  he  describes  it  as  a 
thin  scale  of  ice  about  a  yard  square,  which  appeared  to  be 
caused  by  water  that  during  the  night  or  perhaps  the  after- 
noon of  Saturday  had  overflowed  the  surface  drain  of  the 
drive-way.  I  am  inclined  to  think  Mr.  Nichols's  account  sub- 
stantially correct.  The  plaintiff,  indeed,  and  the  gentleman 
who  was  with  him  at  the  time  he  fell,  think  the  patch  of  ice 
was  larger  and  thicker  than  described  by  Mr.  Nichols.    But 
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their  attention  was  absorbed  by  the  hurt  which  the  plaintiff 
had  received,  and  by  reason  of  the  ground  being  covered  with 
snow  their  means  of  knowledge  were  limited. 

The  question  then  is,  whether  on  these  facts  neglect  is 
fairly  imputable  to  the  city.  Could  it  reasonably  be  expected 
and  required  that  this  piece  of  ice  should  receive  the  attention 
of  the  street  commissioner  during  the  time  it  was  on  the  walk  ? 

The  plaintiff  claims  that  by  simply  casting  ashes  or  sand 
on  the  place  it  would  have  been  made  safe,  and  that  the  city 
ought  to  be  on  the  watch  for  such  dangerous  places  and  apply 
the  proper  and  easy  remedy  without  delay. 

The  defendants  on  the  other  hand  insist  that  particles  of 
ice  like  that  which  caused  this  accident  are  ordinarily  not  dan- 
gerous ;  that  it  probably  did  not  extend  across  the  sidewalk ; 
that  room  was  left  for  safe  walking  without  going  upon  it ;  and 
that  had  it  not  been  for  the  snow  which  was  falling,  and 
which  hid  the  ice  from  the  plaintiff's  view,  he  would  have 
passed  in  safety.  The  defendants  also  insist  that  the  public 
authorities  had  no  notice  of  the  condition  of  the  sidewalk, 
and  that  it  would  be  unreasonable  to  require  of  them  that 
they  should  be  constantly  on  the  watch  for  such  places  of 
slight  peril,  and  apply  immediate  remedy  to  them. 

Such  patches  of  ice  on  sidewalks  are  abundant  during  the 
winter  weather,  formed  by  rain  and  melting  snow,  and  leakage 
of  conductors,  and  imperfect  drainage,  and  the  ice  so  formed 
is  subject  to  rapid  change  of  place  and  condition.  The  re- 
moval of  it,  or  covering  it  with  sand  and  ashes  on  all  the 
sidewalks  of  the  city,  is  a  matter  requiring  time  and  involv- 
ing no  trifling  expense.  Constant  repetitions  of  tlie  labor 
are  usually  needed  every  winter.  During  the  past  week,  on 
three  occasions,  the  walks  here  were  no  sooner  cleared  after  a 
storm  than  a  succeeding  storm  again  covered  the  earth  with 
snow  and  ice. 

In  our  country  villages  snow  and  ice  are  generally  suffered 
to  remain  as  they  are  left  by  the  laws  of  nature.  Volunteer 
forces  of  public  spirited  citizens  sometimes  attend  to  places 
of  more  than  usual  peril  or  difficulty,  but  the  selectmen,  as 
such,  seldom  interfere.     The  pedestrian  in  the  country  is 
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rarely  in  the  winter  exempt  from  perils  by  ice,  bnt  with  good 
heed  ho  seldom  meets  with  an  accident.  The  peril  is  not  such 
as  to  warrant  the  great  expense  in  a  sparsely  inhabited  Til- 
lage, of  attempting  a  preventive  or  a  remedy ;  but  in  cities 
the  aggregate  of  peril  by  reason  of  the  numbers  exposed  to 
it  becomes  considerable,  and  the  means  of  meeting  the  need- 
ful expense  are  ample ;  and  hence  in  cities  the  public  as  such 
properly  undertake  the  duty  of  doing  the  best  they  can  to 
provide  against  the  dangers  to  travel  which  winter  in  this 
climate  necessarily  brings  with  it.  The  city  of  Norwich  has 
entered  on  the  performance  of  this  duty,  and  must  be  held  to 
perform  it  with  ordinary  diligence  and  care.  Well  cleared 
pavements  are  justly  felt  to  be  convenient  and  necessary,  and 
I  would  not  under-estimate  the  importance  of  due  attention 
to  their  safety,  especially  here  where  the  peril  of  slipping  is 
greatly  increased  by  the  grad6  of  the  streets. 

It  cannot,  however,  be  the  rule  of  duty  that  all  the  side- 
walks shall  at  all  times  be  kept  absolutely  free  from  ice. 
Such  a  rule  would  involve  expense  disproportioned  to  the 
object  to  be  accomplished.  The  street  commissioner  testifies 
that  he  first  attends  to  the  front  of  public  buildings  and  to 
public  squares  and  places,  and  to  the  front  of  vacant  lots, 
trusting  that,  by  force  of  a  city  ordinance  to  that  effect,  indi- 
vidual citizens  will  promptly  attend  to  the  pavements  adjacent 
to  their  occupied  premises ;  the  commissioner  himself  taking, 
however,  a  general  oversight  of  the  whole  city,  and  applying 
tlie  remedy  in  case  of  an  occupant's  neglect ;  and  he  probably 
does,  what  was  not  distinctly  stated  by  him,  direct  his  early 
and  more  particular  attention  to  places  where  travel  is  most 
concentrated,  as  in  the  approaches  to  the  post-office,  depot, 
market  places,  and  the  like. 

The  course  adopted  by  the  commissioner  seems  to  be  cor- 
rect and  reasonable,  and  to  have* been  faithfully  executed; 
and  in  view  of  all  the  facts  and  considerations  applicable  to 
the  subject,  I.  think  the  city  is  not  chargeable  with  neglect 
in  respect  to  the  particular  piece  of  ice  in  question.  Such 
spots  will  escape  the  most  careful  vigilance  for  at  least  a  few- 
days.    It  is  not  reasonable  to  expect  that  every  square  yard 
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of  pavement  in  the  city  will  be  reached  and  cared  for  hy  the 
comniissioner.  No  one  has  testified  that  he  saw  the  ice  and 
regarded  it  as  dangerous.  Mr.  Nichols,  the  only  witness  who 
testified  to  having  seen  it  at  all,  evidently  considered  it  as 
requiring  no  immediate  attention. 

Under  these  circumstances  I  cannot  say  the  city  is  in  fault, 
and  while  I  regret  the  injury  the  plaintiff  suffered,  must  find 
the  issue  for  the  defendants. 


RULES 


WTTH  REGARD  TO  THE  PREPARATION  OP  OASES  FOR  THE  SUPREMB 
COURT  OF  ERRORS. 

Adopted  at  the  October  Term,  New  London  County,  1870. 


I. 

The  questions  intended  for  revision  by  the  Supreme  Court 
must*  be  questions  of  law.  The  court  will  not  revise  any 
question  of  fact,  whether  it  be  the  principal  fact  or  issue  in 
the  case,  or  any  otlier. 

n. 

Those  questions  must  appear  on  the  record,  either,  first,  in 
the  finding  of  the  court,  or  second,  in  a  bill  of  exceptions,  or 
thii-d,  in  a  motion  for  a  new  trial.  Bills  of  exception  how- 
ever are  not  favored,  and  the  question  should  appear  in  the 
finding  of  the  court,  or  in  a  motion  for  a  new  trial. 

III. 

It  must  further  appear  on  the  record  that  the  question  was 
disthictly  raised  as  a  question  of  law  on  the  trial  below,  and 
was  decided  by  the  court  adversely. 

IV. 

The  statutory  motion  in  error  is  a  shoii;  substitute  for  a 
writ  of  error,  and  is  of  the  same  nature,  and  is  a  process  and 
not  part  of  the  record.    Errors  existing  in  the  record  may 
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be  assigned,  that  is,  pointed  out,  in  it,  but  thej  cannot  be 
raised  in  it  by  allegations  in  relation  to  what  took  place  at 
the  trial.  What  is  called  the  general  assignment  of  error, 
that  the  judgment  should  have  been  the  other  way,  is  not  nec- 
essarily an  assignment  of  errors  in  law,  and  cannot  be  re- 
garded. A  special  assignment  of  each  particular  error 
should  be  made. 

It  is  apparent  from  the  foregoing  that  when  counsel  pro^ 
pose  to  carry  their  cases  to  the  Supreme  Court,  they  should 
see  whether  the  finding  distinctly  shows  that  the  questions 
of  law  intended  for  revision  were  raised  and  decided  on  the 
trial.  If  it  does,  they  may  move  in  error,  or  file  a  motion 
for  a  new  trial,  embodying  so  much  of  tlie  finding  as  may  be 
necessary  to  show  that  the  questions  were  raised  and  decided. 
But  if  it  does  not  clearly  appear  in  the  finding  that  the  ques- 
tions were,  in  fact,  raised  and  decided,  a  motion  in  error  is 
not  proper  and  will  be  fruitless.  The  question  in  such  a  case 
should  be  raised  and  presented  on  the  record  by  a  motion  for 
a  new  trial. 


APPENDIX^ 


OBITUARY  NOTICE  OF  JUDGE  BUTTON.* 

Henrt  Button,  late  a  Jadge  of  the  Supreme  Court  of  Errors  and  of 
the  Saperior  Court  of  this  state,  and  a  former  Chief  Magistrate  of  the 
state,  died  at  his  residence  in  the  city  of  New  HaTcn  on  the  2€th  day  of 
April,  1869.  A  sagacious  lawyer,  a  successful  advocate,  one  of  the  leaders 
of  the  Connecticut  bar,  and,  later,'  an  able  and  honored  Judge,  it  is 
eminently  fitting  that  these  pages  should  embody  a  brief  tribute  to  his 
memory. 

Judge  Button  was  bom  in  Watertown,  in  this  state,  on  the  12th  of  Feb- 
ruary, 1796.    His  early  opportunities  for  education  were  limited  to  the 

•Prepared  at  the  request  of  the  Beporter,  by  Louis  H.  Bristol,  Esq.,  of  tlM 
New  Haven  County  bar. 
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Obitoarj  notice  of  Judge  Dutton. 


advantages  ordinarily  possessed  l^  a  farmer's  boy,  but  an  eager  desire  for 
self-improrement  led  him  to  qualify  himself  for  admission  to  Yale  College^ 
where  he  was  graduated  with  honor  in  1818. 

After  gradnation  he  studied  law  with  the  Hon.  Boger  Minott  Sherman, 
in  Fairfield,  at  the  same  time  teaching  in  the  village  academy  in  that  place. 
Subsequently  he  filled  the  position  of  tutor  in  Yale  College  for  two  years, 
and  in  1823  commenced  the  practice  of  his  profession  at  Newtown  in 
Fairfield  County.  From  that  time  down  to  the  date  of  his  elevation  t9 
the  bench  Judge  Dotton's  professional  life  was,  in  a  pre-eminent  degree, 
an  active  and  laborious  one.  Associated  at  the  outset  of  his  career  with 
such  men  of  distinguished  ability  as  Roger  M.  Sherman,  Thaddeus  Betts, 
Charles  Hawley,  Beuben  Booth,  and  others  who  then  composed  the  bar 
of  Fairfield  County,  Judge  Dutton  never  doubted  his  own  ultimate  suc- 
cess. The  event  justified  his  anticipation.  Entirely  devoted  to  the  duties 
imposed  upon  him  by  his  profession,  he  grew  steadily  in  knowledge,  power 
and  reputation,  until  he  at  last  became  the  acknowledged  head  of  the  bar 
<^  his  adopted  county. 

In  1837  Judge  Dutto)?  removed  from  Newtown  to  Bridgeport.  His 
life  in  the  latter  place  was  one  of  great  professional  activity,  as  will  be 
readily  seen  by  a  reference  to  the  Connecticut  Reports.  The  purity  of 
his  private  life,  the  eminence  of  his  legal  acquirements,  and  his  professional 
successes,  gave  him  a  deep  hold  on  the  confidence  of  the  community,  and 
he  was,  in  consequence,  made  the  recipient  of  many  public  offices ;  among 
others  he  held  the  position  of  State  Attorney  for  Fairfield  Cminty,  and  on 
numerous  occasions  represented  the  interests  of  Bridgeport  in  the  State 
legislature. 

In  1847  Judge  Duttox  accepted  an  invitation  from  the  Corporation 
of  Yale  College  to  fill  the  chair  of  Kent  Professor  of  Law  in  the  Yale  Law 
School,  and  thereupon  removed  to  New  Haven.  In  addition  to  the  duties 
of  his  professorship.  Judge  Dutton  continued  after  his  removal  to  engage 
in  active  practice  both  in  Now  Haven  and  Fairfield  Counties,  and  during 
one  year  acted  as  Judge  of  the  New  Haven  County  Court  He  also,  dur- 
ing the  same  period  prepiU*ed  and  published  his  Revision  of  Swift's  Di- 
gest, and  asnsted  in  preparing  the  Revisions  and  Compilations  of  our 
Statutes  in  1849,  1854,  and  1866.  He  also  found  leisure  to  devote  to  po- 
litical affairs,  and  in  1854  was  elected  Governor  of  the  state  by  a  vote 
of  the  legislature,  the  people  having  failed  to  effect  a  choice  at  the  pre- 
ceding spring  election. 

In  1861  Judge  Dutton  was  chosen  a  Judge  of  the  Supreme  Court  of 
Errors,  and  of  the  Superior  Court,  to  fill  the  vacancy  occasioned  by  the 
retirement  of  the  late  Judge  Ellsworth.  He  remained  on  the  bench  as 
associate  Judge  of  the  Supreme  Court  until  he  reached  the  age  of  seventy, 
upon  the  12th  of  February,  1866.  After  leaving  the  bench  he  devoted  his 
energies  chiefly  to  duties  connected  with  the  Law  School,  though  engaging 
V>  some  extent  in  general  practice,  until  his  death  in  the  spring  of  1869. 
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OMtnary  notice  of  Judge  Datton. 

Jndge  DuTTON  devoted  lumielf  most  earnestly  and  usidooosly  to  his 
profession,  and  few  men  in  the  state  have  ever  achieved  higher  distinction 
in  it  Without  being  a  profound  student  of  the  law  he  had  a  mind  well 
stored  with  legal  principles,  a  remarkably  extensive  and  accurate  knowl- 
edge of  adjudged  cases,  wonderful  readiness  in  their  application,  great 
quickness  of  perception,  much  fertility  of  resource,  and  a  happy  audacity 
in  asserting  and  maintaining  new  lines  of  legal  thought  which  made  him 
a  most  formidable  antagonist. 

As  an  advocate  he  possessed  great  power,  nol  only  in  presenting  ques* 
tions  of  fact  to  a  jury,  but  also  in  the  discussion  of  purely  legal  questions ' 
before  the  court.  His  devotion  to  the  interests  of  his  clients  was  unbounded 
and  no  labor  was  too  arduous  if  he  could  thereby  protect  their  rights  or 
secure  their  success.  His  mind  was  eminently  a  practical  one.  Trained 
by  a  large  and  varied  experience  in  the  ordinary  affairs  of  life,  it  discarded 
mere  theories,  and  yet  was  ready  to  accept  of  any  innovations  upon  estab- 
Hshed  usage  that  approved  themselves  to  his  common  sense.  To  his  prac- 
tical sagacity  while  a  member  of  the  legislature  is  laigely  due  that  fun- 
damental change  in  our  law  of  evidence  permit{pg  parties  in  interest  to 
testify — an  improvement  in  the  law  which  the  state  of  Connecticut  had 
the  honor  to  pioneer. 

As  a  Judge  he  was  always  courteous,  accommodating  and  prompt  in  the 
despatch  of  business ;  quick  to  reach  conclasions,  his  mind  readily  received 
new  impressions  and  was  not  tenacious  of  an  opinion  once  formed.  By 
his  impartiaHty,  intelligence  and  ability  he  commended  himself  in  the  dis- 
charge of  his  judicial  duties  to  his  brethren  of  the  bendi  and  bar. 

To  his  wordi  as  a  man  no  tribute  need  be  paid;  his  character  in  every 
relation  of  life  was  most  exemplary ;  he  was  everjrwhcre  an  upright,  gen- 
erous and  kindly  hearted  man ;  be  lived  an  useful  and  successM  life,  and, 
dying,  left  an  honored  name. 
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ABANDONED  PROPERTY. 
BCannre  which  had  accmniilated  in  a  freqnented 
pbMM  in  a  public  street  of  a  borough,  where 
*  the  fee  of  the  street  belonged  to  the  borongh, 
was  raked  into  heaps  bj  the  plaintiff  in  the 
evening,  and  left  in*  that  condition,  to  be  car- 
ried awBj  by  him«the  next  evening.  Daring 
the  forenoon  of  the  next  day  the  iefendant, 
Ending  the  manure  in  heaps,  loaded  it  into 
his  cart  and  carried  it  awaj.  In  an  action 
of  trover  brought  by  the  plaintiff  for  the  value 
of  the  manure  it  was  held — I.  That  the  ma- 
nure was  not  to  be  regarded  as  so  incorpo- 
rated with  the  soil  as  to  be  real  estate,  but 
was  personal  property.  2.  That  it  belonged 
originally  to  the  owners  of  the  animals  that 
dropped  it,  but  was  to  be  regarded  as  aban- 
doned by  them.  S.  That  feing  abandoned 
property  the  first  occupant  who  took  it  would 
nave  a  right  to  appropriate  it.  4.  That  after 
the  plaintiff  had  added  materially  to  its  value 
by  nis  labor  in  raking  it  into  heaps,  he  was  to 
be  regarded  as  entitled  to  it  against  any  per- 
son Imving  no  title.  5.  That  he  was  to  bo 
allowed  a  reasonable  time  to  take  it  away. 
6.  That  twenty-four  hours,  the  time  allowed 
by  statute  for  the  removal  of  sea-weed  gath- 
ered into  heaps,  was  not  an  unreasonable  time 
to  be  allowed  in  such  a  case.  Hasiem  v.  Lock- 
wood,  500 

ACCORD  AND  SATISFACTION. 
See  Satisfaction. 

ACCOUNT  fACTION  OF.; 

1.  In  actions  of  account  judgment  against  the 
defendant  that  he  do  account  is  not  required 

.  in  all  cases.  By  consent  of  parties  auditors 
may  be  appointed  without  such  judgment. 
Sliding  v.  Da^.  427 

2.  On  the  trial  liefore  auditors  the  parties  were 
required  to  furnish  each  other  copies  of  their 
respective  dairos,  no  bill  of  particulars  having 
been  previously  filed  by  either  party.  Held 
that  this  proceeding  was  correct.  ib. 


2.  It  is  not  a  sound  rule  of  law  that  an  open 
and  continuous  use  of  a  way  for  fifteen  years 
unexplained,  is  presumed  to  be  under  a  claim 
of  right  and  adverse.  ib, 

3.  The  same  significance  is  not  to  be  given  to 
such  a  use  under  all  drcumstancee.  The  con- 
dition of  the  land,  whether  it  lies  open  and 
uncultivated  and  the  passing  over  it  works  no 
injury  to  the  owner,  or  the  opposite,  is  an  im- 
portant matter  to  be  taken  into  consideration 
So  also  the  relation  of  the  parties.  t6. 

4.  To  lay  down  any  universal  and  absolute 
rule  of  law  as  to  the  effect  in  evidence  of  par- 
ticular facts  in  such  a  case,  is  of  very  doubt- 
ful propriety.  The  force  of  the  evidence  is 
matter  of  fact  for  the  triers  and  not  of  law 
for  the  court  ^  ib, 

5.  The  proof  of  an  adverse  use  may  be  circum- 
stantial as  well  as  direct,  and  it  requires  no 
greater  amount  of  evidence  than  is  necessary 
to  prove  other  facts  in  civil  causes.  to. 

6.  Where  a  fishing  place  and  fishing  imple- 
m'*nt8  were  owned  bv  sundry  persons  as  an 
unincorporated  association,  and  the  difierent 
interests  were  from  time  to  time  transferred 
as  personal  property,  involving  frequent 
changes  in  the  membership  of  the  association, 
it  was  held  that  the  adverse  use  of  a  way 
to  the  fishing  place  by  the  successive  owners 
was  to  be  regarded  as  a  continuous  use,  and 
that  thereby  a  right  of  way  might  be  acquired 
appurtenant  to  the  fishing  place  and  accruing 
to  the  benefit  of  the  persons  who  should  be 
owners  at  the  end  of  the  period  of  prescrip- 
tion, tb, 

7*  A  lane  upon  the  plaintiff's  land  was  open 
to  the  highway,  ana  was  used  hj  the  defend- 
ant in  common  with  the  plaintiff,  and  with 
no  iniury  to  the  plaintiff.  Held  that  the  court 
would  hesitate  to  regard  the  use  of  the  de- 


ACTION. 
See  Eyidekoe,  8. 

ADVERSE  USER. 
I.  Sundry  tenants  in  common,  of  whom  A  is 
one,  may  acquire  by  adverse  user,  for  the  ben- 
efit of  and  as  appurtenant  to  the  land  owned 
in  common,  a  nght  of  way  over  land  owned 
by  A  in  severally.  Bradley  Fi$h  Compcmif  v. 
Dudley,     ^  136 


fendant  as  adverse  and  that  it  was  more  nat- 
ural to  refer  it  to  an  implied  permission.  Man- 
ion  V.  Creigh.    •  462 

8.  Where  however  the  court  below  found  that 
the  defendant  had  used  the  way  under  claim 
of  right,  it  was  held  that  there  was  no  pre- 
sumption of  law  that  the  use  was  permissive. 

ib, 

9.  "Where  to  an  action  of  trespass  for  entering 
upon  the  lane  and  removing  an  obstniction 
which  the  plaintiff  had  placed  upon  it,  the 
defendant  pleaded  the  general  issue,  with 
notice  of  proof  of  a  prescriptive  right  of  w4y 
as  appurtenant  to  a  described  tract  of  land, 
and  as  a  right  of  way  for  all  seasons  and  for 
all  purposes,  it  was  held  that  it  was  sufficient 


Digitized  by  VjOOQIC 


624  INDEX. 

to  prore  a  more  limited  right  of  waj  Imt  of  of  tbe  charter  referred  to  at  to  efiect  its  repeal 
the  same  general  natare,  and  a  rieht  of  waj      bj  implication.  ^    »6. 

appurtenant  to  a  portion  only  of  the  dcecrib-  5^  IvTQSioaTijro  LiQUoms,  6,  7. 
M  tract.  iht 

ASSUMPSIT. 
AMENDMENT.  SeeBriDmiai,  8;  Leasb,  6;  Waitm.  1. 

.  1.    An  amendment  of  the  record  after  a  eanse 

has  gone  into  judgment,  upon  the  application  ATTACHMENT. 

of  one  of  the  parties,  ought  not  to  be  made  ,      tu^^i^s^^it ^«    -    L    1.^     -^. 

withoot  notice  to  the  oth^  party.  But  where  *-«IJ^r/*i"^J^t^.^^^^ 

an  amendment  was  so  madeVa/d  it  appeal^      CT^^  ^^^J^t  ^^^  ^^  ^J^ 

r^^Tr^^^r^ufE  SoXr^td^wLi^^i^r^. 

toitsoriginaKOTn.     Woo^r.Gio^,      Ilit^^f^Ltn^XSS  !:^^C?  t 

i.  A  writ  as  originaUr  drawn  contained,  im-  I;;^^^  -^""^  ? M^fw  ??*'  \'  ^i^^ 
mediately  following  the  name  of  the  defend-  K2^'*i  ^^^^  ?«'?  *^  ^^"^  "^.^^  l"" 
ant,  the  words  "bdieved  to  be  the  wife  of  ^  Wal  jrtUchment  of  the  same  and  that  t^ 
R  ^w  absent  m  parU  to  the  plaintiffs  un-      P^""*^  *»"^  ^^^  '^^«^-  ^^fi^  ^-  -P«^- 

known  ;'*  also  next  following  the  command  to  ^     rpu    ..m »    ,...  .     -       ^?^ 

summon  the  defendant,  the  words  "  and  said  *•  ^  olBcer's  return  upon  a  wnt  of  attach- 
A  R  it  f<mnd  within  your  precincto."    The      *•"'  "*"*  ^"^  ^!^^  property  has  been  a^ 

•  court  below  allowed  die  plaintiffs  to  amend  ^^*  •"^  P*~^  evidence  cannot  be  admitted 
by  striking  out  the  abore  words.    Held  that  ,  ^JJ^  pwpoee.  ^   ir^  .u     •  ?• 

t6e  amenlment  did  not  change  the  fonn  or  «'  JP^J^"^  "^^T'  ^^  "^  f^^  "^' 
ground  of  the  action  and  could  property  be  ^  "^  ^^^^^  ^.  "^  ^^  ^  ^:  «V«Q  a 
iUowed.     Craft  r.  BoOand.  491      P^P^^  proceeding  for  amending  his  letuni 

8.  Also  an  amendment  by  which  the  word  ^  ^5?^  ^^  ^'^  ^"  u  T^X'Y'  .  *' 
"she"  was  substituted  for  the  wort  "he"  in  *•  The  wnt  on  which  the  attachmeiU  was 
the  following  clause  of  the  declaration:—  cl^«n~  to  hare  been  made  was  agmrt  a 
"And  being  so  indebted  the  defendant  prom-  P»^y  residing  out  of  the  state.  By  statote 
ised  the  plfintiffs  to  pay  them  said  sum  when  f"^^  » <««i  ^  *<>  be  contfained  ^  Uie  next 
he  should  be  thereto  requested ;  yet  the  defend-  *fnj»  5"*  J"*^^^™^,\  Tf"  [^  .  ^v  ^  "^^ 
ant  her  said  promise  not  regarding  has  never  «*  ™  first  term.  Held  that,  tf  the  property 
performed  the  same."        ^         -  ^^      had  been  properly  attached,  a  levy  of  an  exe- 

'^  cution  upon  ft  under  such  a  judgment  would 

ANCESTRAL  ESTATE.  .  ^^  been  of  no  effect.  ». 

TT  J     ^v     .  ^  X      '.v         _j  *.    *v    »»  -  »«      *•    No  execution  was  taken  out  on  the  radg- 

Under  the  statute  with  ryard  to  thedis^-bu-      ^^  ^^  ^^  ^j^  ^^  ^^^  lien  if  t& 

tion  of  ancestral  estate^  the  "  ancestor"  in-  .attachment  being  limited  by  statute  to  two 
JS^w"«5''wSrnt^*'^™'S^^  »o»*J--    Held  tSat  on  this  ground  the  prop- 

t^^V  T^fJ  ^^ZJlVU^  ^J  «>'^^  ~>^  ^  TecoYevf^  by  the  ofcce^ 
motdy,  descended.     Buckmgham  v.  Jaequa.      ^^  j^  j,^^  attachment  had  bee^  vaHd  in  the 

first  instance.  Ht 


40S 
APPEAL. 


fAUDITOR. 


1.2. 


1.  The  act  of  1866  (Ch.  74,  sec.  4,)  which  gives  g^  Acooukt  f  Actioh  op), 
a  right  of  appeal  from  any  judgment  ren-  ^  ^' 
dered  by  a  justice  of  the  peace  for  more  than                             BAILMENT 
five  dollars,  except  upon  the  verdict  of  a  jury,  „     -m                          , 

is  repealed  by  impUcaiion  by  the  act  of  1868,  »«•  WAlMlouaEMAN,  1. 

(Ch.  99,  sec.  2,)  which  provides  that  such  •DA'Knr'RTnyr  aot 

appeals  shall  be  allowed  where  the  matter  in  BAriKRlUrT  ACT. 

denund  exceeds  fifteen  dollars.    Parrott  v.  The  fourteenth  section  of  the  United  States 

SUvent,  93      bankrupt  act  provides  that  upon  the  institn- 

2.  An  appeal  does  not  lie  fW>m  the  City  Court  tion  of  oankrupt  proceedings  the  title  to  all 
of  the  aty  of  Brid^port  to  the  Court  of  property  of  the  bankrupt  shidl  vest  in  the 
Common  Pleas  for  the  same  county.  KaUa-  assignee,  although  such  property  is  then  at- 
han  V.  Oiharne.  488      ta<&d  on  mesne  process,  and  tliat  such  pro- 

3f  By  the  city  charter  all  appeals  from  the  ceedings  shall  dissolve  any  such  attachincnt 
City  Court  are  to  be  taken  to  the  Superior  made  within  four  months  next  preceding. 
Court.  The  later  act  creating  the  court  of  Held — 1.  That  attachments  made  morethui 
Common  Pleas  and  determining  its  jurisdic-  four  months  before  are  not  disiiolved.  2.  That 
tion  is  not  in  such  conflict  with  the  provision      in  such  a  case  a  qualified  judgment  should  b  t 
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rendered  directing  that  execution  be  levied 
onlv  oil  the  property  attached.  Daggett  v. 
Coik.  341 

BONA  FIDES. 
See  SoLDiEBS'  Bounty,  9. 

BOND  (TENAL). 

1 .  In  a  declaration  on  a  penal  bond  the  penal 
gnm  was  averred  to  be  payable  "  in  a  reaaon- 
able  time  when  thereto  requested."  The  dec- 
laration then  set  out  the  condition  of  the  bond, 
and  the  breach  of  the  condition,  and  averred 
that  by  reason  of  the  breach  a  right  of  ac  t'on 
had  accrued  to  the  plaintiff  to  recover  of  the 
defendants  the  amount  of  the  bond,  but  did 
not  aver  that  a  reasonable  time  had  elapsed 
after  demand  made.  Held  that,  inasmuch  as 
it  appeared  by  the  declaration  that  die  bond 
coul(f  not  become  payable  until  there  was  a 
breach  of  the  condition,  the  averment  that  it 
was  payable  in  a  reasonable  thne  after  request 
was  inconsistent  with  the  other  parts  of  the 
declaration  and  might  be  treated  as  surplus- 
age, and  that  consecjuently  the  declaration 
was  not  insufficient  m  not  averring  that  a 
demand  had  been  made  and  that  a  reasonable 
time  had  elapsed.     BulixUjf  v.  Fwc*.  71 

2.  Where  a  penal  bond  becomes  payable  upon 
a  breach  of  the  condition  and  the  principal 
obligor  is  the  party  by  whom  the  condition 
is  to  be  performed,  such  principal  obligor  must 
have  knowledge  of  the  breach  if  one  exists, 
and  no  notice  or  request  is  necessary  to  fix 
his  liability.  «^» 

3.  The  co-obligors  of  the  principal  upon  such 
a  bond  stand  as  sureties  only  between  them- 
selves and  the  principal,  but  as  to  the  obligee 
of  the  bond  are  liable  in  all  respects  as  prin- 
cipals, and  are  entitled  to  no  notice  or  request 
to  which  the  principal  is  not  entitkd.  t6. 

BOUNDARY. 
See  State  Boundabt,  1,  2. 

BRIDGE. 

S3C  HlOHWAT,  1,  2. 

BUILDINa 
8  «  Dbbd  of  Land,  1,  2. 

CITY. 
See  Public  Duty,  1,  2,  3,  4,  5. 

CONDITION. 

1.  A  divorce  suit  brought  by  the  wife  was  set- 
tled by  an  agreement  that  the  wife  should 
withdraw  the  suit  and  the  husband  should 
convey  certain  real  estate  to  a  trustee  for  her 
upon  certain  conditions  to  be  embodied  in  the 
deed.  The  conveyance  wa«  made,  the  deed 
referring  to  the  feet  that  the  divorce  suit 
was  then  pending  and  was  to  be  withdrawn, 
79 


and  containing  a  condition  that  the  property 
should  be  reconveyed  if  the  divorce  suit  should 
be  further  prosecuted,  or  if  the  wife  should 
at  any  future  time  bring  any  suit,  bill,  or  pe- 
tition against  the  husband.  The  wife  some 
time  after  brought  a  petition  to  the  court  of 
probate  for  the  removal  of  her  husband  as 
trustee  of  her  property  under  the  statute, 
which  petition  was  granted.  Held,  on  a  bill 
in  equity  brought  by  the  husband  for  the  re- 
conveyance of  the  real  estate  conveyed  by 
him,  that  the  petition  of  the  wife  to  the  court 
of  probate  was  not  a  violation  of  the  condi- 
tion of  the  deed  and  that  he  was  not  entitled 
to  a  reconvetance.     Baileif  v.  Close.  40» 

2.  And  held  that  parol  evidence  was  inadmis- 
sible on  the  part  of  the  petitioner  to  show 
that,  at  the  time  of  the  execution  of  the  deed, 
he  refused  to  execute  the  same  unless  such  a 
condition  should  be  inserted  as  would  prevent 
any  legal  proceedings  of  any  kind  whatever 
by' his  wife  against  him,  and  that  the  condi- 
tion of  the  dSid  was  inserted  for  that  object. 

ib, 

CONSIDERATION. 
A  prisoner  was  convicted  before  a  justice  of  the 
peace  of  an  offense  for  which  the  fine  imposed 
was  payable  to  the  treasurer  of  the  town,  and 
a  mittimus  was  issued  committing  him  to  the 
county  jail  until  the  fine  and  costs  were  paid. 
On  his  way  to  the  jail  in  the  custody  of  the 
officer  he  executed  with  a  surety,  and  deliv- 
ered to  the  officer,  a  note  payable  on  demand 
to  the  treasurer  of  the  town  for  the  amount 
of  the  fine  and  costs,  and  thereupon  the  officer 
discharged  him  from  custody.  The  selectmen 
of  the  town  subsequently  approved  the  act 
of  the  officer  and  received  from  him  the  note. 
In  a  suit  brought  by  the  town  upon  the  note 
it  was  held — 1.  That  there  was  a  valid  con- 
sideration for  the  note.  2.  That  it  was  not 
void  on  grounds  of  public  policy.  Town  of 
(SUmington  v.  Powers,  439 

CONSTABLE. 
See  Cbimhcal  Wakkakt,  2. 

CONSTITUTIONAL  LAW. 
See  Town,  1. 

CONTRACT  RELATION. 
1 .  The  defendant,  claiming  and  supposing  that 
he  had  legal  authority  as  superintendent  of 
wharves,  ordered  the  removal  of  a  brig  from 
the  plaintiff's  wharf  where  she  was  discharg- 
ing, to  make  room  for  another  vessel  to  lie  at 
an  adjoining  wharf,  whereby  the  plaintiff  lost 
certain  wharfege  which  he  would  have  re- 
ceived. In  an  action  on  the  case  for  damages 
for  the  injury  to  the  plaintiff  in  his  contract 
relation  with  the  captain  of  the  brig,  it  was 
held  that  the  question  was  not  whether  the 
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defendant  acted  without  Icgnl  right,  or  eren 
with  malice,  but  whether  he  was  actaatcd  by 
a  positive  design  to  injure  the  plaintiff  by 
breaking  up  the  contract  reUtion  in  question. 
Gregory  v.  BrookM,  865 

2.  It  is  not  enough  in  such  a  case  to  show 
that  the  relations  between  the  parties  were 
unfriendly.  A  person  will  be  protected  by 
the  presunopUons  of  the  law  in  the^  perform- 
ance of  official  duties,  unless  it  is  dearly 
shown  that  his  motiTes  are  private  and  mali- 

^  cions,  and  that  he  has  needlessly  used  his 
official  power  to  gratify  a  spirit  of  revenge. 

i6. 

\  And  held  that  it  was  not  necessary  that  the 
defendant  should  have  been  legally  the  su- 

!    perintendent  of  wharves.    It  is  enough  if  he 

*    was  such  de  facto,  or  honestly  supposed  him- 

I  self  to  be  such,  and  believed  it  to  be  his  duty 
to  make  and  enforce  the  order  in  question,  w, 

4.  For  the  purpose  of  showing  that  his  acts 
were  done  with  a  private  and  malicious  intent, 
evidence  of  any  acts  of  hostility  to  tiie  plain- 
tiff, with  the  circumstances  under  which  they 
occurred,  would  be  admissible.  But  strong 
evidence  is  required  to  overcome  the  presump- 
tion that  a  public  'officer,  whose  conduct  is 
reasonable  in  itself,  is  ^vemed  in  such  con- 
duct by  a  sense  of  offiaal  duty.  ih, 

CONTBIBUnON. 
A  joint  judgment  was  rendered  against  the  own- 
ers of  a  stage  coach  and  the  driver,  for  an 
injury  caused  by  the  negligence  of  the  driver, 
and  the  judgment  was  paid  by  one  of  the 
owners.  Li  an  action  brought  by  him  against 
the  driver  for  a  contribution,  it  was  held  that 
the  driver  could  not  defend  on  the  ground 
that  he  was  not  legally  liable,  in  the  original 
action,  jointly  with  the  owners.  Baueif  v. 
Bussing.  349 

COPT. 

See  EviDEHOB,  7. 

COBPOBATION. 

1.  Where  the  name  of  a  manufacturing  cor- 
poration designates  the  origin  and  ownership 
of  goods  manufactured  by  it,  it  will  be  pro- 
tected in  the  use  of  its  name  to  the  same  ex- 
tent and  upon  the  same  principle  that  indi- 
viduals will  be  protected  in  the  use  of  trade 
marks.  Holmes,  Booth  (f  Uaydern  v.  Eolmes, 
Booth  ir  Atwood  Manf.  Co.  278 

2.  Corporation  s  in  the  exercise  of  discretionary 
powers  conferred  by  statute,  must  so  exercise 
them  as  not  to  inmnge  upon  the  established 
legal  rights  of  others.  ib. 

3.  Where  a  corporation,  with  the  consent  of  its 
principal  stocxholders,  has  embodied  th^r 
names  in  the  corporate  name,  the  right  to  use 
the  name  so  adopted  will  continue  during  the 
existence  of  the  corporation.  *&. 

4.  A  rival  company,  subsequently  formed,  and 


embracing  such  stockholderB,  will  have  no 
right  so  to  use  the  names  of  such  stockholders 
as  to  mislead  those  dealing  with  them  into 
the  belief  that  the  two  companies  are  the 
same.  &. 

5.  The  ^und  on  which  courts  of  equity  afford 
relief  m  cases  of  infringement  upon  the 
rights  of  property  in  trade  marks,  is  the  in- 
jury to  the  party  a^rieved  and  the  imposition 
upon  the  public.  These  consequences  do  not 
necessarily  depend  upon  the  question  whether 
tiiere  is  actually  any  fraud  or  evil  intent  The 
^110  aaima,  therefore,  would  seem  to  be  an  im- 
material inquiry.  ib.^ 

6.  Where  the  probable  and  ordinary  conse- 
quences of  a  man's  acts  will  be  to  benefit 
himself  to  the  injury  of  another,  his  intention 
to  produce  that  result  may  be  kgitimatebr 
inferred.  fo. 

7  A  joint  stock  company  took  its  name  from 
the  names  of  four  of  its  principal  stockholder?, 
thereby  indii^ting  a  partnership  rather  than 
a  corporation.  Subsequently  an  act  was  passed 
requiring  the  names  of  such  corporations  to 
begin  with  the  word  "  The"  and  end  wiUi  the 
word  "  Company" ;  but  nothing  in  the  act 
required  a  change  in  the  names  of  existing 
corporations.  The  retention  of  such  name 
after  the  passage  of  the  act  is  not  such  a 
misrepresentation  a»will  render  it  inequitable 
for  a  court  of  equity  to  protect  the  corpora^ 
tion  in  the  use  of  its  name  against  infringe- 
ment by  a  rival  company.  iB. 

8.  After  a  period  of  more  than  fifteen  years, 
the  persons  whose  names  appear  in  the  cor- 
porate name,  ceased  their  connection  with 
the  corporation.  The  retention  of  Uie  name 
subsequentlv,  held  not  to  import  a  represen- 
Ation  that  the  corporation  still  had  the  benefit 
of  the  skill  and  experience  of  the  persons 
named.  ib. 

9.  The  president  of  a  corporation,  as  such,  has 
no  power  to  bind  the  corporation  by  any 
act  outside  of  his  official  duty.  Perry  v. 
Simjnon  Waterproof  Manf.  Co.  520 

10.  The  president,  like  any  other  person,  may 
be  an  agent  of  the  corporation,  and  that 
agency  may  be  proved  as^  in  other  cases  of 
agency.  ih. 

11.  Where  the  president  of  a  corporation  exe- 
cuted a  contract  in  its  behalf,  but  without 
authority,  and  the  corporation  received  and 
retained  the  substantial  benefit  of  the  con- 
tract, the  contract  was  held  binding  upon  the 
corporation.  ib. 

12.  The  secretary  of  a  corporation,  acting  also 
as  a  general  agent,  informed  the  other  con- 
tracting party  that  a  contract  signed  by  the 
president  for  the  corporation,  was  duly  exe- 
cuted to  bind  the  company.  The  party  in 
good  fiUth  relied  and  acted  upon  9uch  inform- 
ation. Held  that  the  corporation  was  estop- 
ped from  denying  the  president's  authori^. 

13.  The  knowledge  of  an  agent  in  matters 
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p<>rtaiTiinp  to  his  agency,  and  within  the  scope  Held  that  a  "  week's  work,**  nndcr  a  contract 

of   his  authority,  is  the  knowledge  of  the  for  work  at  a  fixed  price  per  week,  was  work 

principal.     This  principle  is  peculiarly  appli-  for  the  period  of  a  week,  and  not  for  six  pe- 

cable  to  corporations.                                   ib,  riods  of  eight  hours  each,  and  that  conse- 

14.  And  where  a  corporation  has  two  agents  ^uently  a  part^  who  under  such  a  contract 
of  equal  power  and  authority,  notice  to  one  had  worked  sixteen  hours  a  day,  could  not 
is  constructive  notice  to  the  other,  and  there-  recover  for  two  weeks'  work  in  the  period  of 
fore  notice  to  the  corporation.                      ib,  one  week.    Luske  v.  Hotehkiss,                 219 

15.  The  president  of  a  corporation  without  S.  The  only  effect  of  the  statute,  where  a  case 
authoritv  signed  the  corporate  name  to  a  con-  falls  within  it,  is  to  release  the  laborer  from 
tract ;  the  secretary,  wno  was  one  of  two  work,  and  entitle  him  to  his  compensation 
agents  with  full  power  in  the  premises,  knew  for  a  day's  labor,  at  the  end  of  ei^ht  hours, 
of  the  contract  and  its  terms ;  the  other  agent  If  the  laborer  works  more  than  eight  honi*s 
knew  of  the  existence  of  the  contract  and  of  in  a  day,  unless  by  special  request  or  by  spe- 
some  of  its  provisions ;  the  president  and  one  '  cial  agreement,  he  cannot  claim  any  addi- 
of  the  agents  were  directors  ;  a  supplemental  tional  compensation  for  such  additional  woi*k. 
agreement  relating  to  the  contract  was  signed  tb. 
by  the  secretary  and  performed  by  the  com-  8.  The  plaintiff  contracted  to  conduct  a  coal 
pany ;  the  contract  was  partially  executed  by  gas  establishment  for  the  defendant,  receiving 
the  other  party  as  to  time,  and  in  respect  to  a  fixed  sum  per  week  as  wages.  The  business 
the  apparent  object  and  purpose  of  the  cor-  was  of  such  a  nature  as  to  require  sixteen  or 
poration  in  procuring  the  contract  it  was  fully  more  hours'  work  per  day,  and  the  contract 
executed;  tne  execution  of  the  contract  was  was  made  with  an  understanding  on  the  part 
inthnately  connected  with  important  and  of  both  parties  of  this  fact.  Held  that  the 
radical  changes  in  the  business  affairs  of  the  case  did  not  fall  within  the  operation  of  the 
corporation  ;  and  no  agent,  or  other  person  statute.  ib, 
in  behalf  of  the  corporation,  objected  to  the 

contract  or  its  execution  by  the  other  party.  DEED  OF  LAND. 

'  Held  that  the  corporation  ratified  the  con-  i     ^  deed  describing  the  premises  conveyed  as 

^'^^''  *  **•      "  the  store  building  and  the  land  it  stands 

mmma AT   watjtjawt  on,"  embraces  all   the  land  covered  by  the 

CRIMINAL  WARRANT.  foundation  walls.     Gear  v.  Bamum.  v    229 

1 .  A  justice's  warran  t  for  the  arrest  of  a  crim-  2.  The  wall  which  supports  a  stoop  or  veranda 
iniil,  upon  the  complaint  of  a  grand-juror,  and  an  outside  stairway,  is  a  part  of  the 
must  be  signed  and  issued  by  the  justice  of  foundation  walls  of  the  building.  ib, 
the  peace  to  whom  the  complaint  is  addressed.  3.  A  deed  of  land  which  in  fact  bounds  on  a 
Perry  v.  Johnson.                                           32       public  highway,  although  not  so  described  in 

2.  The  act  of  1867  provides  that  it  shall  bo  the  deed,  carries  with  it  a  fee  in  the  land  to 
lawful  for  constables  to  arrest  without  war-  the  center  of  the  highway,  unless  a  contrary 
rant  person .  guilty  of  sundry  ofll»nccs  named,  intention  cleariy  appears.  ib, 
on  their  own  view  or  the  speedy  information  4.  And  where  a  deed  conveyed  a  "  store  bnild- 
of  others.     A  constable  arrested  a  person  for      inc:  and  the  land  on  which  it  stands,"  without 

,  one  of  the  offences  mentioned  in  the  act,  upon  other  description  of  the  boundaries,  it  was 
a  warrant  which  proved  to  be  void.  The  held  that  the  grantee  took  the  fee  to  the  mid- 
officer  had  no  knowledge  that  the  offence  had  die  of  the  highway  on  the  line  of  which  the 
been  committed  except  what  he  derived  from      store  stood.  U>, 

the  written  complaint  which  accompanied  the  DEDICATION. 

warrant,  and  he  supposed  the  warrant  valid  c^  tt, ____._.  ^  m 
and  made  the  arrest  by  virtue  of  it.  Held  °®®  ^iohway,  e,  7. 
that  the  officer  could  not  justify  himself  under  DELIVERY. 

the  statute  which  authorized  him  to  arrest  g^e  Sale  ahd  Dbliyert. 
without  warrant.  ib.  ^^«^«™^^, 

DEPOSITION. 

CURRENCY.  1.    The  statute  (Gen.   Stat.,  tit.  1,  sec.  Ul,> 

See  Legal  Tendbb  Act.  provides  that "  the  party,  his  attorney,  or  any 

person  interested,  shall  not  write,  draw  up, 
DAMAGES.  <>r  dictate  any  deposition."  &c.     The  magis- 

See  Employer  ahd  Employee,  2, 8.  *"l?®  7^  ^"^^  ?  ^^''^^<'^  '"  ^^^^^  pf  the 

oco  MUJ^^M.^JMM^M,  M^M,  j:««jri.v  I  s.«,  -.,  o.  defendant  was  the  law  partner  of  the  defend- 

DAY'S  WORK.  *"^'*  counsel,  and  was  himself  counsel  for  the 

««        .    1.,*--         .^     .!_  .  ^  .  ^   t  defendant  in  another  case,  and  was  emploved 

1.    The  act  ofl8«7  provides  that  "eight  hours  to  draw  up  the  norice  for  taking  the  dcrisi- 

of  labor  performed  ra  any  one  day  by  an  v  tion ;  but  the  partnership  with  th#  defendant's 

one  person  shall  be  deemed  a  lawful  day  s  counsel  had   been  recently  formed  and  did 

work,  unless  otherwise  agreed  by  the  parties."  not   embrace  suits   previously  brought,  of 
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which  this  was'one.  Held  that  the  deposition 
ou^hC  to  bo  excluded.  Dodd  v.  Northrop,  216 
2.  The  object  of  the  statute  is  to  secure  the 
utmost  fairness  and  impartiality  in  the  taking 
of  depositions,  and  it  should  bo  liberally  con- 
strucu  to  cl&ct  that  object.  ib. 

E^IPLOYER  AND  EMPLOYEE. 

1.  A  entered  the  senriceof  B,  who  soon  there- 
after sold  and  transferred  his  business  to  C^ 
after  which  A  continued  in  the  service  of  C. 
but  supposed  that  he  was  in  B's  employ.  U 
gave  no  notice  to  ul  of  the  chango,  and  A 
was  chargeable  with  no  laches  in  not  know- 
ing it.  Held  that  B  was  liable  for  the  wages 
of  A  after  the  sale.  Berry  v.  JSimpgon  Water- 
proof  Manf.  Co.  520 

2.  The  plaintiff  contracted  to  serve  the  defend- 
ants for  two  years,  but  was  discharged  without 
cause  before  the  expiration  of  the  time.  Held 
that  the  plaintiff  was  not  entitled  to  recover 
the  stipulated  price  for  the  whole  time,  but 
that  the  court  snould  take  into  consideration 
the  value  of  the  plaintiff's  time  to  himself 
for  the  remainder  of  the  term.  ib. 

3.  The  defendant  is  liable  in  such  a  case  only 
for  proximate  damages.  A  loss  to  the  plain- 
tiff resulting  from  his  neglect  to  use  reason- 
able means  to  procure  other  employment,  is 
too  remote.  ib. 

EQUITY. 

1.  Where  a  decree  required  the  respondent  to 
execute  a  conveyance  to  the  petitioner  or  to 
such  person  as  he  should  designate,  and  the 
agreement  found  by  the  court  was  that  the 
respondent  should  convey  to  one  L,  whose 
relation  to  the  petitioner  did  not  appear,  it 
was  held  that  the  decree  was  erroneous.  Let- 
ter V.  Kinne.  10 

2.  Whether  a  specific  performance  of  a  con- 
tract shall  be  decreed  is  in  a  great  measure 
dependent  upon  judicial  discretion,  exercised 
not  arbitrarily  or  capriciously,  but  reasonably, 
according  to  the  circumstances  of  the  partic- 
ular ease.    Quinn  v.  Roath,  16 

3.  Every  agreement  aa  to  time  is  not  of  the 
essence  of  the  contract,  and  therefore  every 
failure  in  a  literal  performance  in  that  respect 
does  not  of  necessity  furnish  to  the  other  party 
a  sufficient  defense  against  a  bill  for  a  specihc 
performance.  t6. 

4.  To  make  it  a  sufficient  defense  the  broken 
stipulation  should  be  of  such  a  character  as 
to  constitute  a  condition  precedent  to  the 
petitioner's  right  to  enforce  the  contract;  or 
f>e  such  as  on  its  non-fulfilment  without  rea- 
sonable excuse  to  render  in  terms  the  contract 
void ;  or  in  some  other  manner  to  make  it 
clearly  inequitable,  under  circumstances  of 
fraud,  mistake,  surprise,  unreasonable  delay, 
gross  neglect,  bad  faith,  or  other  manifest 
r.nconsci<;ndousne8S,  that  the  petitioner  should 
have  a  decree.  ib. 

5.  ^y  a  contract  dated  March  20th,  1868,  R 


agreed,  for  the  consideration  of  $400,  to  sell 
to  Q  a  certain  piece  of  land,  the  deed  to  be 
given  at  any  time  within  one  year  on  the  pay- 
ment of  the  purchase  money,  and  by  a  nnal 
and  separate  clause  Q  agreed  to  pay,  on  the 
first  of  April  following,  at  least  $25.  On  the 
morning  of  April  2d,  Q  informed  R  that  ho 
was  ready  to  pay  him  the  $25  and  in  the  after- 
noon tendered  him  that  sum,  and  on  the  15th 
of  April  tendered  him  the  $400,  which  R  re- 
fused to  receive.  Held  that  the  time  named 
in  the  contract  for  the  payment  of  the  $25 
waa  not  of  the  essence  of  the  contract,  and 
that  Q  was  entitied  to  a  decree  for  a'  convey- 
ance. |6. 

6.  On  the  morning  of  April  2d,  the  respondent, 
claiming  the  contract  to  be  void  in  conse- 

Sucnce  of  the  petitioner's  default,  baigaincd 
10  land  bv  parol  to  one  B,  and  after  the  peti- 
tioner had  tendered  the  $400,  and  had  put 
his  contract  upon  record  and  instituted  the 
present  suit,  conveyed  the  land  to  By  who  gave 
Lis  note  for  the  purchase  money,  which  was 
still  unpaid.  Held  that  this  constituted  no 
such  change  of  drcnmstances,  either  as  to 
the  condition  of  the  parties  or  as  to  that  of 
the  property,  as  oup^ht  to  make  the  defense  of 
.  the  non-payment  ofthe  $25  on  the  day  agreed, 
available  against  the  petitioner's  bill.  ib. 

7.  Upon  the  hearing  in  the  court  below  tl.e 
re8p<)ndent  offered  parol  evidence  that  at  the 
time  of  the  negotiation  and  of  the  execution 
of  the  written  contract  it  was  orally  agrctd 
that  if  the  petitioner  failed  to  pay  the  $25  en 
the  first  dav  of  April,  the  contract  should  lie 
void.    Held  to  be  admissible.  ib. 

8.  Where  a  party  seeks  to  compel  a  specific 
performance  of  a  written  contract  without 
regard  to  collateral  parol  stipulations,  a'court 
of  equity  will  receive  evidence  of  the  parol 
stipulations,  so  as  to  require  the  party  set  king 
its  aid  to  perform  the  entire  contract,  both 
parol  and  written,  before  giving  him  the  aid 
sought.  116. 

9.  A  petitioner  is  not  entitied  to  Uie  same  in- 
dulgence in  the  introduction  of  parol  proof 
in  such  a  case,  as  the  respondent  may  be, 
who  ofters  to  prove  the  existence  of  parol 
stipulations  varying  or  limiting  the  writTcn 
contract.  tb. 

10.  Clear  proof  of  such  parol  stipulations  is 
required  to  justify  the  dismissal,  on  the  cronnd 
of  non-compliance  with  them,  of  a  bill  for  a 
specific  perrormanoe.  r6. 

11.  Evidence  of  such  parol  stipulations  is  alM> 
admissible  where  they  have  operated  to  induce 
the  respondent  to  sign  the  written  contract. 

12.  To  compel  a  respondent  to  peribrm  a 
written  contract  which  has  been  varied  by 
parol  stipulations,  wonid  be  compelling  him 
to  pea-fbrm  a  different  agreement  from  the 
one  in  fact  made,  and  in  the  present  case 
would  be  compelling  him  to  perform  an  agree- 
ment which  in  consequence  of  the  vanatioa 


Digitized  by  VjOOQIC 


INDEX. 


629 


and  the  petitioner's  de&alt  in  reepect  to  it 
had  become  void.  t^* 

13.  A  bill  in  equitj  to  enjoin  an  insnrance 
company  against  setting  up,  in  defence  to  a 
pending  action  at  law  upon  a  policy,  a  con- 
dition of  the  policy  claimed  by  the  plaintiff  to 
have  been  waived,  will  not  be  sustamed,  there 
being  adequate  remedy  at  law.  Couch  v. 
Citu  Fire  Ins.  Co,  248 

14.  The  waiver  in  sudi  a  case  can  be  i>roved, 
and  will  be  allowed  its  full  effect  in  the 
action  at  law.  if>. 

15.  The  same  role  applies  to  an  estc^pel  in 


^pais. 


t&. 


16.  A  conreyancc  was  made  by  a  deed  absolute 
on  its  face,  but  which  was  intended  in  part  to 
secure  a  debt,  and  in  part  to  defraud'cr^tors, 
the  property  much  exceeding  in  value  the 
aiQOunt  of  the  debt.  After  tne  death  of  the 
grantor  his  administrator  brought  a  bill  in 
equity  against  the  grantee  to  set  aside  the 
conveyance  as  fraudolent,  but  the  court  found 
that  the  deed  was  a  valid  deed  and  vested 
absolutely  in  the  grantee  all  the  title  of  the 
grantor,  and  4i8miMed  the  bill.  Immediately 
after  this  the  grantee  conveyed  the  premecs 
for  a  valuable  consideration  to  other  parties. 
Upon  a  bill  in  equity  afterwards  brought  by 
the  administrator  against  the  first  grantee  for 
an  account  of  the  money  received  by  him 
from  the  sole  of  the  property,  it  was  held— 
1.  That  the  conveyance  though  in  form  ab- 
solute was  an  equitable  mortgage.  2.  That 
the  decree  was  to  be  regarded  as  conclusive 
only  as  to  the  fraudulent  character  of  the  deed 
and  did  not  estop  the  administrator  from 
claiming  that  the  deed  was  a  mortgage.  3. 
That  tlie  money  received  by  the  grantee  above 
the  amount  of  the  mortgage  debt  was  money 
had  and  received  by  him  for  the  use  of  the 
estate  of  the  grantor,  and  that  he  was  liable 
to  account  for  the  same.  4.  That  the  title 
acquired  by  the  purchasers  firom  the  grantee 
was  to  be  regarded  as  A  perfect  title,  and  the 
only  remedy  of  the  administrator  was  against 
the  proceeds  in  the  hands  of  the  grantee. 
Sheldon  V.  Bradieif.  824 

17.  It  was  not  averred  in  the  bill  that  the  money 
was  needed  for  the  payment  of  debts,  but  that 
fact  was  found  by  a  committee  in  the  court 
below.  Held  that  the  court  below  should  be 
advised  that  the  bill  be  amended  so  as  to  aver 
that  fact  before  the  passage  of  the  decree.    t6. 

18.  The  widow  of  the  grantor,  who  had  been 
one  of  his  administrators  and  was  afterwards 
removed,  was  one  of  the  petitioners.  It  ap- 
peared that  as  administrator  she  had  for  a 
long  time,  with  fiiU  knowledge  of  the  facts, 
refused  to  assert  the  rights  uf  the  estate  with 
regard  to  the  property,  though  requested  to 
do  so  by  a  creditor  with  an  ofier  of  mdemnity 
against  costs,  and  that  she  had  done  this  under 
a  private  arrangement  with  the  grantee  for 
the  conveyance  of  tlie  premises  to  her  on 
payment  of  the  BKMTtgage  debt  to  ban.    Held 


tiiat  she  had  no  just  claim  for  the  interfer- 
ence of  a  court  of  equity  in  her  favor  with 
regard  to  her  right  of  dower  in  the  property, 
and  that  the  bul  should  be  dismissed  as  to 
her  without  prejudice  to  any  rights  which  she 
might  be  able  to  establish  at  law.  t&. 

19.  Certain  real  estate  held  by  N  under  a  will 
in  trust  for  his  wifo  during  her  life  and  for 
her  heirs  after  her  death,  was  sold  by  N  and 
the  proceeds  invested  in  an  equity  of  redemp- 
tion in  certain  other  real  estate  which  was 
convened  to  him  as  trustee  for  his  wife.  On 
a  petition  brought  by  her  children  claiming 
certain  equitable  rights  in  the  property  so 
purchased  by  N,  the  equity  of  redemption  in 
which  had  been  foreclosed  in  a  suit  to  which 
they  were  not  parties,  it  was  held  that  they 
had  np  interest  in  the  property  in  question, 
their  original  right  in  the  trust  property  sold 
by  iVT  being  in  no  manner  afiected  by  the  sale. 
itoble  V.  Andrews,  346 

See  MoBTOAOB,  1,  2, 3 ;  Bail&oad,  1. 

ESCAPE. 

1.  Where  a  debtor  imprisoned  upon  an  execu- 
tion is  permitted  at  his  own  request  to  go  to  a 
place  outside  of  the  prison  limits  in  company 
with  the  jailer,  although  it  may  be  a  volun- 
tary escape  as  between  the  debtor  and  creditor, 
yet  it  docs  not  render  his  subsequent  detention 
illegal,  nor  a  bail-bond  afterwards  given  void. 
BtUJciey  v.  Finch,  72 

2.  A  prisoner  after  being  released  on  bail  was 
required  by  the  jailer  to  return  to  the  jail 
every  night,  which  he  did  until  he  escaped. 
Held,  in  a  suit  on  the  bail-bond,  that  if  this 
requirement  was  illegal,  the  prisoner's  rem- 
edy was  in  refusing  to  submit  to  it,  and  in  an 
action  for  damages  if  compelled  to  submit, 
and  that  it  did  not  justify  his  escape  from  the 
prison  limits.  ib, 

ESTATE  m  SETTLEMENT. 

1.  Commissioners  on  an  insolvent  estate  are  a 
special  tribunal  to  ascertain  the  debts  a^inst 
tne  estate,  for  the  sole  purpose  of  furnishing 
to  the  court  of  probate  a  rule  for  its  guidance 
in  the  application  of  the  assets  to  the  pay- 
ment of  tne  debts.  Their  jurisdiction  is  lim- 
ited to  debts  due  from  the  estate,  and  to  mat- 
ters incidentally  connected  therewith,  and 
their  decisions  affect  only  the  debts  in  their 
relation  to  the  estate  itself.  Bailey  v.  Bussing, 

349 

2.  It  is  the  duty  of  executors  and  administra- 
tors, and  it  is  the  right  of  a  creditor  of  the 
estate,  to  insist  that  a  claim  in  favor  of  the 
estate  shall  be  deducted  from  the  claim  pre- 
sented, and  the  balance  only,  if  any,  be  al- 
lowed. But  if  neither  party  ask  it  and  the 
c  )mTnissioncrs  do  not  in  fact  pass  upon  the 
validity  of  the  claim  in  favor  of  the  estate, 
this  allowance  of  the  claim  against  it  is  no 
bar  to  the  recovery  of  the  former.  ib. 
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3.  The  commissionen  allowed  a  claim  against 
a  solvent  estate,  settled  as  an  insolvent  estate. 
The  court  of  probate  decreed  the  payment  of 
the  claim  in  full.  The  executors  refusing  to  5. 
pay,'  a  suit  was  brought  for  the  benefit  of  the 
claimant,  in  the  name  of  the  judge  of  probate, 
on  the  administrator's  bond.  The  executors 
defended,  and  claimed  the  right  to  set  off  a 
claim  in  favor  of  the  deceased.  This  court 
held,  (Oitnstead  v.  BaiUy,  35  Conu.,  684,)  that 
the  claim  could  not  be  set  off,  and  the  Supe- 
rior Court  rendered  jud^ent  .accordingly. 
Held,  that  the  'judgment  m  that  case  was  no 
bar  to  an  action  in  favor  of  the  executor  to 


recover  the  claim  due  the  estate.  ib, 

ESTOPPEL  IN  PAIS. 
See  Fraudulbnt  Comvetaxob,  1,  3. 

EVIDENCE. 

1 .  In  an  action  for  injuries  committed  by  a  dog 
the  defendant  denied  being  the  owner  of  the 
dog.  The  doc;  at  the  time  was  in  the  posses- 
sion of  one  M,  who  at  the  time  of  the  trial 
was  absent  from  the  country.  Held  that  dec- 
larations of  J/,  made  immediately  after  the  in- 
iury,  that  he  did  not  own  the  dog  and  that  it 
belonged  to  the  defendant,  were  not  admissi- 
ble  in  evidence  for  the  plaintiff.  Bunu  v. 
Fredericks,  86 

2.  The  defendant  admitted  that  on  the  morn- 
ing after  the  injury  he  took  the  dog  into  his 
possession.  Held  that,  for  the  purpose  of  ex- 
plaining this  act,  he  mi^ht  prove  a  aeclaration 
made  to  him  by  3/  immediately  after  the 
injury,  that  be  hiad  bought  the  dog  of  the  de- 
fendant but  that  now  he  would  not  keep  him. 

ib, 

3.  One  W,  an  eye  witness  of  the  occurrence, 
having  testiticd  for  the  plaintiff  to  facts  tend- 
ing to  show  that  the  aog  made  the  attack 
without  provocation,  the  defendant  was  al- 
lowed, against  the  objection  of  the  plaintiff, 
to  ask  him  whether  he  had  not  said  that  the 
do^  was  not  to  blame.  Held  that  this  en- 
quiry was  not  objectionable  as  calling  for  a 
matter  of  opinion  and  not  of  fact.  t6. 

4.  The  niotner  of  the  plaintiff,  (who  was  a 
child,)  testified  for  the  plaintiff,  as  to  the  ex- 
tent of  his  injuries,  she  not  having  seen  the 
occurrence.  On  cross-examination  the  de- 
fendant was  allowed,  a^nst  the  objection  of 
the  plaintiff,  to  ask  her  whether  Doth  the 
plaintiff  and  W  had  not  told  her  that  the 
dog  was  not  to  blame,  to  which  she  replied 
that  she  did  not  remember  that  either  of  them 
had  told  her  so.  The  defendant  afterwards 
offered  evidence  that  she  had  said  that  she 
knew  the  do^  was  not  to  blame,  which, 
against  the  objection  of  the  plaintiff,  the  court 
admitted.  Held — 1.  That  the  evidence  was 
not  wholly  irrelevant,  inasmuch  as  it  tended 
to  show  that  the  plaintiff  and  TF  might  have 
stated  the  facts  to  her  at  the  time  differently 
from  their  testimony  at  the  trial.    2.    Tliat 


if  inadmiadble  it  seemed  to  be  of  too  Httle 
importance  to  be  a  ground  for  granting  a  new 
triaL  1^. 

The  judge,  in  his  chaige  in  a  criminal  case, 
said  to  the  jury,  "Jurors  have  sometimes 
said,  after  the  acquittal  of  a  prisoner,  that 
they  had  no  doubt  of  his  guilt  but  did  not 
think  there  was  suflScient  evidence  to  warrant 
a  conviction.  This  is  wrong ;  for  if  a  juror 
goes  into  the  trial  with  hu  mind  unprgudiced 
and  knowing  nothing  of  the  &cts,  anl 
becomes  satisfied  without  doubt  fnmi.  the 
testimony  ofiered  diat  the  prisoner  is  guilty, 
then  there  can  be  no  reasonable  doubt  in  his 
mind."  Held  that  the  prisoner  had  no  ground 
for  complaint.     StaU  v.  James,  355 

6.  Evidence  of  plowing  and  cultivating  a  field 
by  the  owner,  to  disprove  an  alle^  right  of 
way  across  the  same  by  prescription : — ^Held 
that  ^  the  declaration  of  the  owner  while 
plowing,  that  the  party  claiming  the  right  of 
way  haid  no  such  right,  but  only  used  the 
same  by  the  owner's  permission,  was  admis- 
sible as  part  of  the  res  gestOy  not  to  prove 
the  truth  of  the  assertion,  but  as  showing 
that  the  act  of  plowing  was  the  assertion 
of  a  right  inconsist^it  with  the  alleged  r^ht 
of  way.    Sean  v.  Hayt,  406 

7.  The  plaintiffs,  to  prove  the  contents  of  a 
letter  written  bv  them  to  the  d^ndant,  the 
original  ci  which  the  defendant  denied  having 
in  nis  possession,  offered  in  evidence  a  copy 
of  an  impression  of  the  originah  letter  ma^ 
by  a  copy-press  in  a  letter  book  kept  by  Uie 
plaintins,  one  of  the  plaintiffs  testifying  that 
he  knew  the  copy  offered  to  be  an  exact  oc^y 
of  the  original  letter.  He)d  that  the  copy  so 
offered  was  admissible.     Cameron  v.  Ftck, 

555 

8.  S  held  a  judgment  against  C  on  which  an 
execution,  was  issued  and  returned  unsatis- 
fied. A  second  execution  was  afterwards 
issued,  and  while  it  was  in  the  hands  of  the 
officer  C  paid  the  amount  to  the  officer  with- 
out a  levy.  While  the  money  was  in  the 
hands  of  the  officer  L  ^ot  possession  of  it, 
and  refused  to  deliver  it  to  iS  upon  hia  de- 
mand. In  an  action  for  money  had  and  re- 
ceived brought  hy  S  against  £,  it  was  held— • 
1.  That  parol  evidence  that  a  second  execu- 
tion had  beoi  issued  did  not  contradict  the 
record  evidence  laid  in  by  the  plaintiff,  which 
showed  merely  the  judgment  and  the  first  ex- 
ecution. 2.  That  the  &ct  that  the  second 
execution  had  been  issued  could  be  proved 
by  parol  evidence,  the  object  being  not  to 
prove  the  contents  of  the  execution,  but  son- 
ply  to  show  that  it  had  been  issued  and  Yas 
m  the  hands  of  the  officer  at  the  time,  tkva 
showing  that  the  officer  was  the  agent  of  the 
plaintiff  in  collecting  the  money  and  that  he 
neld  it  for  him.  3.  That  it  was  not  neces- 
sary that  the  (^oer  should  sue  for  the  money, 
but  that  the  plaintiff  could  maintain  assomp- 
sit  for  it.    Supples  y.  Lewns^  668 
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9.  The  testimony  of  an  impeaohed  witness  is 
not  necessarily  to  be  wholly  rejected,  bnt 
where  there  are  circumstances  tenaing  to  cor- 
roborate it|  it  may  be  sofficient  to  prove  a 
fact  t&. 

Sec  Adyersb  User,  4,  5 ;  Cowditiow ,  2 ;  Eq- 
uity, 7,  8,  9,  10,  11,  12;  Ihtoxicatino 
LiQUOBS,  I,  4  ;  Patmbitt,  5. 

EXECUTION. 

By  statute  an  execution  may  be  levied  on  the 
body  of  a  debtor  only  where  personal  estate 
sufficient  to  satisfy  the  debt  cannot  be  found. 
Held  that  where  tne  debtor  refused  to  turn  out 
personal  property  and  the  officer  knew  of 
none,  the  officer  might  safely  assume  that 
there  was  none.    BuBcUy  y,  tmch,  71 

See  Attachment,  5. 

FACTOR. 

1 .  A  foctor,  who  has  made  no  advances,  and 
incurred  no  liability  on  account  of  goods 
oonsi^ed,  b  bound  to  obey  the  orders  of  his 
principal  in  respect  to  the  time  and  mode  of 
selling.  But  if  he  has  made  advances  or  in- 
caned  liabilities  on  the  credit  of  the  goods, 
he  has  a  right  to  sell  enough  to  reimburse  his 
advances  or  meet  his  liabilities,  unless  re- 
strained by  some  agreement  with  the  con- 
signor.    Weed  V.  AdamM,  378 

2.  This  right  however  is  limited  to  the  protec- 
tion of  his  own  interest  in  the  property,  and  if 
he  sells  more  than  is  necessanr  for  that  pur- 
pose, contrary  to  the  orders  of  his  principal, 
ne  is  liable  for  the  loss  incurred.  tft. 

3.  A  factor  may  lawfully  disregard  the  instruc- 
tions of  his  principal  to  sell  immediately,  if 
it  is  manifest  that  nis  security  will  be  thereby 
impaired,  or  if,  in  the  exercise  of  a  sound 
discretion,  he  believes  that  full,  indemnity 
for  advances  made  or  liabilities  incurred  wiU 
depend  upon  withholding  the  goods  from 
market.  ifr. 

4.  Af  the  lessee  of  a  cotton  plantation,  con- 
tracted with  Wt  a  commission  merchant,  for 
advances,  and  agreed  to  give  IF  a  special  lien 
on  all  the  crops  of  the  plantation,  and  to  con- 
sign them  as  fast  as  prepared  for  market 
to  him  for  sale ;  the  prooeeas  to  be  applied  in 
payment  of  the  advances,  expenses  and  com- 
missions, and  the  balance  to  be  paid  to  A. 
Advances  were  made  to  A  and  the  goods 
consigned  to  W  pursuant  to  the  contract. 
A  instructed  IF  to  sell  the  cotton  as  fast  as 
received,  but  the  order  was  not  obeyed.  At 
the  time  of  the  first  shipment  cotton  was 
$1.85  per  pound.  Soon  after  the  last  ship- 
ment It  was  $1.15  per  pound,  at  which  price 
the  whole  was  sold.  The  avails  were  insuffi- 
'dent  to  pay  the  advanoet.  If  the  order  had 
been  obeyed  there  would  have  been  sufficient 
to  pay  tne  advances,  commissions,  and  all 
expenses,  and  leave  a  oontiderable  balance 
for  A,    It  did  not  appear  that  the  order,  if 


complied  with,  would  have  impaired  fPs  se- 
curity, nor  that  he  had  any  fears  that  such 
would  be  the  result ;  but  he  held  the  cotton 
in  good  faith,  with  the  expectation  of  obtain- 
ing  higher  prices  for  the  benefit  of  all  con- 
cerned. Held— 1.  That  FT  was  not  justified 
in  disobeying  the  orders  of  J.  2.  That  W 
had  no  right  under  the  contract  to  retain  the 
cotton  till  all  was  shipped,  for  the  purpose 
of  preserving  his  lien  on  the  accumulated 
shipments.  3.  That  the  special  Uen  by  con- 
tract conferred  upon  W  no  additional  rights 
and  powers,  after  the  property  came  into  his 
possession  by  consignment  ib. 

FENCE. 

1.  The  statutes  with  regard  to  fences  have  left 
the  common  law,  in  regard  to  the  duty  of  the 
owners  of  cattle  to  restrain  them,  still  in 
force  as  to  unruly  cattle  that  wiU  not  be  re- 
strained by  ordinary  fences.  Land  owners 
are  not  bound  to  fence  against  such  cattle. 
Himy.  Wooding.  123 

2.  "Ordinary  fences,"  in  the  statute  (Gen.  Stat- 
utes, tit  21,  sec.  12,)  which  speaks  of  "  unruly 
cattle  that  will  not  be  restrained  by  ordinary 
fences,"  does  not  mean  lawful  fences,  but  such 
fences  as  are  common,  and  sufficient  to  re- 
strain orderly  cattle.  ib, 

3.  A  part  of  the  divisional  fence  between  the 
plaintiff  and  defendant  which  it  was  the  duty 
of  the  plaintiff  to  maintain,  was  insufficient. 
The  defendant's  horse  was  found  in  the 
plaintiff's  enclosure,  having  jumped  in  from 
the  defendant's,  over  some  part  of  the  plain- 
tiff's fence.  Held  that  evidence  that  he 
jumped  back  over  a  part  of  the  fence  that 
was  of  lawful  height,  was  admissible  to  show 
that,  at  the  time  ne  entered,  he  was  unruly 
and  not  to  be  restrained  by  an  ordinary  fence. 

ib. 

FRAUDULENT  CONVEYANCE. 

1.  A  sold  a  hack  to  B,  with  intent  to  defVand 
his  creditors,  such  intent  being  known  to  B, 
B  afterwards,  in  the  presence  of  A,  sold  the 
hack  for  a  valuable  consideration  to  C,  who 
had  no  knowledge  of  the  fraudulent  character 
of  the  sale  to  B,  In  an  action  of  replevin 
afterwards  brought  by  C,  against  certain  cred- 
itora  of  A  who  attached  the  hack  in  the  hands 
of  C  as  the  property  of  A,  it  was  held—l. 
That  whatever  might  be  the  eflfectof  the  sale 
by  B  to  C,  if  A  had  not  been  present  yet  as 
he  was  present  he  was  estopped  from  denying 
the  validity  of  the  sale  to  C.  2.  That  A't 
creditora,  by  their  attachment  of  the  property 
afterwards,  took  it  as  privies  in  estaet  of  A, 
and  as  against  C7,  a  honA  fide  purchaser,  sub- 
ject to  the  estoppel  affecting  A.  Parker  v. 
CrittemUn.  143 

2.  And  held  to  make  no  difference  that  C  had 
not  yet  paid  for  the  hatk,  as  he  was  a  bond 
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fide  pnrchascr  and  had  a  right  to  the  henefit 
of  his  purchase.  |6. 

3.  The  case  of  PtffAm  y.  CrofiA,  1  Conn.,  527, 
noticed  unfavorably.  A. 

4.  MoTcable  machinery  in  a  factory  waa  mort- 
gaged, and  the  machinery  not  specifically  do- 
scribed,  and  no  possession  waa  taken  by  tho 
mortga£:ecs — the  mortgage  containing  a  pro- 
vision that  the  mortgagors  shoald  remain  in 
possession.  The  mortgagors  afterwards,  and 
before  possession  taken  by  the  mor^agees,  2. 
went  into  insolvency.  In  an  action  of  trover 
brought  by  the  trustee  in  insolvency  for  the 
machinery,  against  the  mortgagees  who  had 
since  takai  possession,  it  was  hdd — I.  That 
the  mortgage  was  not  good  against  creditors, 
afi!rming  the  decision  m  Swift  v.  Thompstm^  8. 
9  Conn.,  63.  2.  That  it  did  not  affect  the 
case  that  the  mortgage  contained  a  provision 
for  the  continuance  of  the  mortgagors  in  pos- 
session. 3.  That  the  trostee  m  insolvency 
represented  creditors  and  could  take  advan- 
tage in  their  behalf  of  the  constructively 
fraudulent  character  of  the  conveyance.  Ga^- 
lor  V.  Harding,  608 

5.  A  petition  for  a  foreclosure  had  been  brought 
by  tne  mortgagees  to  which  the  trustee  in 
insolvency  was  made  with  others  a  party  re- 
spondent, and  a  decree  of  foreclosure  had 
been  passed  and  the  time  limited  for  redemp-  4. 
tion  had  expired  and  the  mortgagees  had 
taken  possession.  Held  that  the  right  of  the 
trustee,  being  adverse  to  the  claim  of  the 
mortgagees  and  not  a  right  to  redeem,  was 
not  fleeted  by  the  decree,  and  that  he  could 
recover  in  trover  the  value  of  the  property. 

See  Insolvent  Act,  1. 

GUARDIAN  AD  LITEM. 
See  BiiHOB,  1,  S. 

raOHWAY.  ' 

1.  The  plaintiff  sent  her  son,  bet^veen  eleven 
and  twelve  years  old,  with  a  horse  and  wagon, 
on  business,  a  distance  of  six  miles,  the  road 
crossing  a  narrow  but  rapid  stream  which 
was  sumect  to  sudden  overflows  in  heavy 
rains.  The  boy  was  a  good  driver  and  ac- 
quainted with  the  road.  A  sudden  freshet 
in  the  river  had  raised  the  water  so  that  it 
flowed  over  the  bridge,  and  for  a  little  distance 
over  the  approaches  to  it,  to  the  depth  of 
about  a  foot.  The  bridge  was  low,  and  both 
tho  bridge  and  the  approaches  to  it  were  with- 
out a  railing,  and  the  road  near  the  bridge 
was  narrow  and  difficult  to  turn  in.  In  at- 
tempting to  cross,  the  boy  in  some  manner 
got  into  the  river  with  the  horse  and  wagon, 
and  both  the  bov  and  the  horse  were  drowned 
and  the  wagon  broken.  In  a  suit  against  the 
town  to  which  the  bridge  belonged  for  the 
damage  to  the  horse  and  wagon,  it  was  held 
—1.  'I  hat  the  town  was  guilty  of  gross  neg- 


ligence in  leaving  the  bridge  and  the  ap- 
proaches to  it  unprotected  by  a  railing.  2. 
That  the  plaintiff  was  not  guilty  of  want  of 
ordinarv  care  in  sending  such  a  hoy  in  charge 
of  the  horse  and  wagon  upon  such  a  road. 
8.  That  it  waa  enouffh  if  the  boy  exercieed 
reasonable  care  according  to  his  age  and  ca- 
pacity, although  he  might  not  have  exercised 
the  judgment  of  a  person  of  mature  age. 
Branson  v.  Toum  of  houtkbury.  199 

Held  also  that  the  defendants  were  not  ex- 
cused from  keeping  the  bridge  in  proper  con- 
dition as  to  height  and'  railing,  by  reason  of 
the  fact  that  if  higher  and  with  a  raih'ng  it 
would  be  in  greater  danger  of  being  swept 
aw«nr  by  the  ice  in  spring  freshets.  i6. 

Where  there  is  a  change  in  the  location  of 
a  highway,  by  which  a  portion  of  it  is  discon- 
tinued, and  a  new  road  running  near  to,  and 
nearly  parallel  with,  the  old  road  is  substi- 
tuted therefor,  and  the  old  road  becomes  im- 
passable or  dangerous,  it  is  the  duty  of  the 
town  to  use  reasonable  precautions,  by  means 
of  a  railing  or  otherwise,  to  prevent  travelers 
from  goiuf^  upon  the  old  road.  A  neglect  to 
do  so  constitutes  a  defect  in  the  existing  high- 
way, within  the  meaning  of  the  statute.  Gen. 
Statutes,  tit  81,  §6.  Munson  v.  Torn  ^ 
Derby,  298 

In  an  action  to  recover  damages  for  an  in- 
jury sustained  on  the  discontinued  portion  of 
the  hi^hwav,  by  driving  in  the  night  into  a 
deep  ditch  dug  across  it,  the  declaration  set- 
ting out  the  facts  specifically  and  chai^ng 
the  defendant  town  with  negligence  in  leaving 
the  road  unprotected,  it  was  held  that  the 
question  whether  the  town  could  be  liable  for 
an  error  of  judgment  on  the  part  of  the  se- 
lectmen in  relation  to  an  acceptance  of  the 
new  highway  in  the  condition  in  which  it  waa 
left,  and  in  discontinuing  the  old  highway 
had  no  pertinency  to  the  case.  iV 

.  The  selectmen  of  a  town  laid  out  a  high-* 
way,  and  made  their  report  to  a  town  meet- 
ing, which  passed  a  vote  accepting  the  high- 
way, but  the  action  of  the  town  was  inope- 
rative because  no  notice  of  such  action  wai 
given  in  the  warning  of  the  meeting.  In  a 
prosecution  for  a  nuisance  upon  the  highway 
the  attorney  for  the  state,  for  the  pnipoee  df 
proving  the  legal  existence  of  the  highway 
either  by  laying  out  or  by  dedication,  offered 
in  evidence  the  proceedings  of  the  selectmen 
and  the  town,  to  which  the  defendant  objected. 
The  court  admitted  the  evidence,  but  after- 
wards cluunged  the  juiy  that  they  conld  dt- 
amine  the  call  for  the  meeting  and  if  they 
should  find  that  no  notice  was  given  of  any^ 
action  of  the  town  with  regard  to  the  laying 
out  or  dedication  of  such  highway,  then  the 
proceedings  would  be  inoperative  with  regard 
to  such  laying  out  or  dedication.  Held  uiat, 
though  the  proceedings  of  the  town  should 
have  been  excluded  as  evidence,  yet  under 
the  charge  the  defendant  could  have  sustained 
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no  injury  by  their  admission »  and  a  new  trial  stances  the  road  was  in  a  rcasonablr  safe 

should  not  be  granted  in  hb  favor.    JStaie  y.  condition,  and  whether  those  who  were  bound 

Taff".                                                      ^   892  to  keep  it  in  repair  are  justly  chargeable  with 

6.  The  conrt  also  charged  that  an  original  neclisence  in  relation  to  it.  ib. 
dedication  of  land  for  a  highway  may  be  12.  Wnere  the  court  below  found  the  facts  in 
inferred  as  matter  of  law,  and  that  where  detail  with  regard  to  the  dangerous  condition 
land  has  been  thrown  open  to  the  public  for  of  a  city  sidewalk  by  reason  of  ice  and  snow 
a  time  beyond  memory,  and  the  puolic  have  upon  it  and  upon  such  ^cts  found  that  the 
during  all  the  time  used  it  as  a  public  high*  highway  was  defective,  it  was  held  that  inas- 
way.  the  presumption  of  an  oriipnal  dedica-  much  as  the  evidence  was  relevant  to  show  a 
tion  is  almost  irresistible ;  and  that  if  the  defective  condition  of  the  sidewalk,  this  court 
jury  were  satisfied  that  the  land  hod  been  could  not  review  the  conclusion  of  the  conrt 
clearly  and  intentionally  dedicated  by  the  below.  ti. 
owner  as  a  public  hiehway,  the  use  of  it  as  13.  Where  it  appeared  that  the  plaintiff  knew 
a  highway  ^y  the  public  for  a  period  of  six  of  the  condition  of  the  sidewalk,  which  was 
or  eight  years  would  be  a  sufficient  accept-  steep  and  covered  with  snow  and  ice,  and 
ance.  Held — that  in  the  lan^a^  used  there  that  ho  might  to  some  extent  have  avoided 
was  a  lack  of  clear  discrimination  between  thedan^rbylcaving  the  sidewalk  and  taking 
the  question  of  dedication  as  one  of  fact  and  the  carnage  path,  and  the  court  below  found 
the  question  as  one  of  law,  and  that  great  care  that  unless  the  law  imputed  n^ligence  to  him 
should  be  taken  to  avoid  the  use  of  language  upon  these  facts  his  own  negHgcnce  did  not 
open  to  possible  misconstruction  in  such  contribute  to  the  injury,  it  was  neld  that  the 
cases,  but  that,  taking  the  whole  charge  to-  court  could  not  as  a  matter  of  law  hold  the 
gether,  the  jury  could  not  be  supposed  to  pla[intiff  chargeable  with  negligence.  i6. 
have  been  misled  in  the  matter.             ^     ib,  14.    How  far  a  city  is  liable  for  ice  on  a  side- 

7.  The  town  had  voted,  at  a  town  meeting  in  walk,  and  what  is  reasonable  care  in  remov- 
the  year  1677,  that  the  land  over  which  the*  ing  it.  LandoU  v.  City  of  Norwich.  615 
wav  in  question  ran  should  "  lie  common  and  g^e  Deed  of  Land,  .3,  4 ;  Public  Dutt,  4, 5. 
not   be  uHed  for  anj  other  purpose  without 

the  consent  of  every  individual  proprietor."  HUSBAND  AND  WIFE. 
Held— I.    That  if  the  land  belonged  to  the 

original  proprietors  and  not  to  the  town,  the  1.    The  law  is  well  settled  in  this  state  that  a 

vote  was  inoperative.    2.  That  if  the  land  married   woman    may  contract  debts,  and 

b2longed  to  the  town  the  vote  could  not  estop  where  such  is  her  intention  may  render  her 

tha  town  from  afterwards  claiming  the  land  separate  property  liable  in  equity  for  their 

and  dedicating  it  to  public  use  as  a  highway.  payment.     Wells  v.  Thorman,                   31 8 

3    That  the  use  of  the  land  as  a  common  S.    A  husband  who  was  bankrupt,  with  the 

could  not  be  regarded  as  excluding  all  infer-  consent  of  his  wife,  who  had  separate  prop- 

encc  of  a  dedication  of  the  land  to  the  public  erty,  carried  on  business  in  her  name,  and 

for  a  highway  arising  from  the  public  use  of  represented  himself  as  trustee  for  her.    As 

the  same  as  a  highway.                               ib,  such  trustee  he  took  a  lease  of  a  store  and 

8.  The  question  whether  a  road  is  defective  or  contracted  with  the  plaintiffs  to  make  certam 
not  depends  on  a  great  variety  of  circnm-  alterations  in  it  The  work  was  done  with 
stances  which  cannot  be  embraced  in  a  legal  the  knowledge  and  consent  of  the  wife  and 
proposition,  and  the  question  must  therefore  for  the  benefit  of  the  leased  property,  and 
generally  be  one  of  fact  and  not  of  law.  part  payment  was  made  in  checks  signed  in 
Congdon  v.  Citu  of  Norwich,                      414  ner  name.  Held,  in  a  suit  in  equity  to  charge 

9.  Queations  of'^law  may  however  arise  as  to  the  separate  property  of  the  wife  with  pay- 
alleged  defects,  as  whether  a  sidewalk  is  a  ment,  that  the  wife  must  be  regarded  as  nav- 
part  of  the  road  which  a  city  is  bound  to  ing  intended  so  to  charge  her  separate  estate, 
Keep  in  repair,  or  whether  a  duty  devolves  and  had  so  charged  it.  ib, 
upon  towns  in  respect  to  snow  and  ice  upon  3.  And  held  that  the  decree  should  be  that 
roads.                                            ^             ib,  payment  be  made  from  the  personal  property 

10.  The  condition  in  which  a  town  is  bound  to  of  the  wife,  and  not  from  her  real  estate,  ib, 
keep  a  road  must  depend  in  a  measure  upon  4.  The  defendant,  a  married  woman  living 
the  sea^n  of  the  year,  the  extent  of  the  pub-  with  her  husband  upon  a  farm  of  which  the 
lie  use,  the  means  at  command  for  making  husband  took  the  general  management,  hav- 
the  repairs,  and  other  varying  circumstances.  ing  separate  property  of  her  own,  ordered 

ib,  provisions  for  the  use  of  the  family  to  be 

11.  Accumulationi  of  snow  and  ice  may  pro-  charged  to  her  solely  on  her  separate  account, 
dnce  such  a  condition  of  a  road  as  to  cause  the  husband  having  nothing  to  do  with  the 
it  to  be  dangerous  and  defective,  and  in  each  matter  beyond  assenting  thereto.  The  plain- 
particular  case  of  alleged  defect  from  such  tiffii  upon  her  order  so  given  furnished  provis- 
cause  the  question  will  depend  upon  an  in-  ions  from  time  to  time  to  the  family  wholly 
quiry  of  fact,  whether  under  all  the  drcum-  upon  her  credit  and  charging  the  same  sole'y 

80 


Digitized  by  Google  I 


634  INDEX 

to  her.    Held  that  the  proTisions  were  to  he  as  matter  of  law,  that  the  conrejance  was 

regarded  as  parcbased  by  the  wife  upon  her  made  to  prefer  the  plaintiff  as  a  creditor.    S. 

own  responsibility  and  upon  the  credit  of  her  That  as  it  was  found  that  the  conTejance  was 

separate  estate,  and  that  the  plaintifib  had  no  not  made  in  view  of  insolvency  it  could  not 

claim  against  her  husband  therefor.     Craft,  r.  be  invalidated  by  the  statute.    Hall  y.  Gay- 

Rolland.                                                        491  hr.                                                                bbO 

6.    The  defendant  was  afterwards  abandoned  

by  her  husl>and,  and  while  so  abandoned  she  INSOLVENT  ESTATE. 

promised  the  plaintiffs  to  pay  the  amount  due  gee  Estate  in  Settlbmbmt,  1, 2,3;  Pbobatb 

them  b^  their  account.  Held  that  her  original  Coubt,  1,  2,  4. 

obligation  to  pay  the  claim,  which  could  have 

been  enforced  in  equity  agfainst  her  separate  INSURANCE. 

estate,  was  a  sufficient  consideration  for  this  g^  Eopitt  IS  14 

pi:omise.                                                   •      t6.  m         >      »      • 

6.  Under  the  statute  (Gen.  Statntes  tit.  13,  INTOXICATING  UQUORS. 
sec.  25,)  a  married  woman  abandoned  by  her  xv^i\.x»Axxivr  *^vt^«o. 
husband  is  as  to  legal  rights  and  responsi-  ^'  ^  complaint  charged  the  defendant  in  one 
bUities  a  feme  sole.  Jleld  that  the  defendant,  co^mt  with  keepinij  for  sale  intoxicating  Kq. 
having  been  abandoned  by  her  husband  when  nors  adulterated  with  poisonous  ingredients, 
she  made  the  promise,  was  bound  by  it  in  law  *nd  in  another  with  keeping  for  sale  a  spirit- 
as  if  she  were  a  feme  sole,  and  that  im  action  ^9^*  liquor  compounded  in  imitation  of  Port 
could  be  maintained  against  her  as  a  feme  wine  and  adulterated  with  poisonous  ingre- 
gole.                                                             ib,  dients,  in  violation  of  the  46th  section  of  the 

statute  concerning  spirituous  liquors  (Gen. 

INFANT.  Stat.,  tit.  68.)    Held — I.  That  the  testimony 

See  Minor  of  a  witness  that  he  had  asked  the  defendaot 

'  to  give  up  the  sale  of  liquor  and  that  he  had 

TVTTT\rr"T*Trki^  refused  to  do  so,  was  admissible  as  going  to 

^^  UiNl. ilUiN.  g^^^  ^^^^  ^jj^  J.       ^  j^^  .  ^y  ^j^  defendant 

See  Town,  1.  were  kept  for  safe.    2.    That  evidence  that 

TXTcnr  TT-r-xTF  A  nT  ™®'*  ^     ^^  ^^^  frequently  been  seen^oing 

INSOLVENT  ACT.  into  the  ddfendant's  store  and  coming  out 

The  insolvent  act  (Gen.  Stat.,  tit.  20,  sec.  87,)  intoxicated,  also  that  there  were  decanters 

provides  that  all  conveyances  made  by  any  upon  the  shelves  of  the  store,  also  that  per- 

per)»on  in  failing  ei  re  urn  stances,  with  a  view  sons  had  been  seen  standing  at  the  counter 

to  insolvcncv,  shall  as  against  creditors  he  as  if  drinking,  was  in  each  case  admissible 

deemed  fraudulent  and  void,  unless  made  for  as  tending  to  prove  that  liquors  were  kept 

the  benefit  of  all  the  creditors.     A  manufac-  and  sold  there.    iState  v.  St€mt<m.              421 

turing  corporation  was  in  fact  insolvent,  and  2.    The  defendant  requested  the  court  to  charge 

in   this  condition  sold  a  quantity  of  cloths  the  juiy  that  unless  they  found  that  he  kept 

manufactured  and  in  proi-ess  of  manufacture  a  pure  intoxicating  liquor  which  had  been 

to  the  plaintiff.      At  the  time  neither  the  adulterated    with  poisonous  inj^redients  he 

plaintiff,  nor  the  preaident  of  the  corporation,  must  be  acquitted.     Held  not  entitled  to  con- 

who  acted  as  its  agent  in  the  sale,  supposed  sideration,  because  it  asked  for  the  entire  ac* 

it  to  be  insolvent.    They  knew  it  to  oe  em-  quittal  of  the  defendant  upon  a  failure  to  sus- 

barrassed  and  that  an    extension  of  credit  tain  the  first  count  merely.                          3>. 

must  be  obtained  to  prevent  a  failure ;    but  3.    The  section  referred  to  was  intended  to 

they  believed  that  the  necessary  accommoda-  reach  spirituous  liquors  containing  delete- 

tion  could   be  obtained  and  the  corporation  rious  and  poisonous  ingredieflts  and  prevent 

'   enabled  to  go  on.     The  principal  object  of  the  sale  or  them,  whether  'those  ingredients 

the  plaintiff  was  to  furnish  the  corporation  were  added  to  pure  liquor,  or  were  used  in 

with  means  to  pay  a  note  then  maturing  on  compounding  an  imitation,  or  were  added  to 

which  he  was  endorser,  and  to  assist  the  prcs-  the  imitation.                                   ^              if*. 

ident,  who  was  his  brother,  in  his  financial  4.    It  is  not  necessary  to  a  conviction  that  it 

management  of  the  corporation.    The  court  should  be  proved   that  the  defendant  knew 

below  found  that  the  conveyance  was  not  that  the  liquors  were  adulterated.    Where 

made  in  view  of  insolvency,  nor  with  intent  a  person  is  knowingly  engaged  in  a  criminal 

to  prefer  the  plaintiff  as  a  creditor.     It  also  act  and  commits  a  greater  oflense  than   die 

found  that  it  was  made  in  good  faith  and  in  one  intended,  proof  of  an  intent  to  commit 

the  regular  course  df  business,  unless  the  mo-  the  greater  offense  is  not  essential  to  a  convic- 

tives  above  stated  had  the  effect  in  law  to  do-  tion  for  that  effuse;  and  this  rule  applies 

stroy  the  good  faith  of  the  transaction  and  not  merely  to  crimes  which  are  mala  fa  se,  but 

make  it  a  conveyance  with  an  intent  to  prefer  to  those  which  are  only  mala  prohibita,        ift. 

creditors  within  the  meaning  of  the  statute.  5.    The  proceeding  under  the  22d  section  of  the 

Held— 1.    That  it  was  not  to  be  inferred,  statute  relating  to  spirituous  liquor  (Gen. 
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Stat.,  tit.  63,)  for  the  seizure  and  condemna- 
tion of  liquors  kept  for  sale  in  violation  of 
the  act,  is  a  proceeding  in  rem,  and  charges 
no  personal  offence  against  the  owner  or 
keeper.   StaU  v.  Barrowg's  Luiuors,  425 

6.  If  the  person  named  in  the  complaint  as 
the  owner  or  keeper  of  the  ^  liquors,  or  any 
other  person  claiming  an  interest,  appear 
before  the  justice  to  show  cause  why  the  liq- 
uors shduld  not  be  forfeited,  the  persons  so 
appearing  bi«orae  severally  parties  defendant, 
(unless  claiming  a  joint  mterest,)  and  are 
treated  as  such  m  all  the  subsequent  proceed- 
ings, and  each  party  defendant  has  a  separate 
right  of  appeal.  **• 

7.  Where  in  such  a  proceeding  several  parties 
appear  and  are  entered  as  defendants  before 
the  justice,  and  one  of  the  defendants  appeals 
to  the  Superior  Court  from  the  judgment  of 
forfeiture  by  the  justice  and  another  defendant 
doea  not  appeal,  the  defendant  not  appealing 
haa  no  right  to  appear  and  make  defense  in 
the  Superior  Court.  t&. 

JAIL. 
See  Escape,  1,2. 

JUDGMENT. 
See  Attachment,  4. 

JURISDICTION. 
SecNuiSAKCB,  1. 

LABOR. 
See  Day's  Wobk. 

LANDLORD  AND  TENANT. 
See  Lease. 

LEASE. 

1 ,  Whether  a  letting  of  land  on  shares  amounts 
to  a  lease  depenctj  much  on  the  particular 
terms  of  the  agreement.   Herskell  v.  Bushnell. 
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2.  A  let  his  farm  to  B  on  shares,  the  stock 
being  o>vned  in  common,  each  furnishing  half 
the  seed,  and  receiving  half  the  crops,  and 
both  linng  in  the  house  on  the  form.  Held 
that  the  occupation  of  B  as  tenant  did  not  ex- 
clude the  occupation  of  A,  and  that  A  could 
seize  and  take  into  his  custody  cattle  tres- 

fassing  upon  the  farm,  under  the  statute 
Gen.  Stat.,  tit.  7,  sec.  193,)  which  provides 
that  any  person  may  seize  and  take  mto  his 
custody  any  animal  trespassing  upon  prem- 
ises owned  or  occupied  by  him  if  such  animal 
enters  from  Uie  hignway.  t&. 

8.  And  held  that  he  was  not  bound  to  act 
jointly  with  B  in  seizing  the  cattle.  ib. 

4.  There  can  be  no  implied  contract  to  nay 
rent  for  use  and  occupation  where  there  is  a 
written  lease.    North  v.  Nichols,  V  875 

5.  Assumpsit  will  not  lie  to  recover  rent  dno 


by  a  contract  of  lease  executed  by  the  lessee 
under  seaL  if>- 

6.  By  an  indenture  of  lease  made  a  few  days 
before  May  1st,  the  plaintiff  let  and  the  de^ 
fendant  hired  a  dwelling  house  at  a  stipulated- 
rent  for  one  year  from  that  date.  The  plain- 
tiff's wife  being  in  child-bed  and  not  in  a  a)n- 
dition  to  be  moved,  it  was  agreed  at  the  time 
the  lease  was  made  that  the  plaintiff  ^ould 
romain  with  her  in  the  house  for  a  few  days 
after  Mav  1st,  the  plaintiff  stating  the  time 
as  probably  a  week  or  ten  days ;  the  house 
to  DC  occupied  by  both  families  during  that 
time  under  certain  arrangements  for  their 
mutual  accommodation.  On  May  1st  the 
defendant  moved  in,  taking  possession  of  cer- 
tain rooms  agreed  on,  but  the  plaintiff's  wife 
not  recovering  so  soon  as  expected  the  defend- 
ant on  the  12th  of  Mav  asked  the  plaintiff 
when  he  would  leave  the  premises,  to  which 
the  plaintiff  replied  that  he  should  not  go  out  . 
until  his  wife  got  well  enough.to  go  if  he  losi 
a  year's  rent,  and  would  fix  no  time  for  leav- 
ing. The  defendant  thereupon  told  the 
plaintiff  that  he  should  quit-  the  premises, 
and  did  quit  them  the  same  day,  and  after- 
wards on  the  same  day  the  plaintiff  removed 
his  family  and  effects.  In  a  suit  brought  by 
the  plaintiff  for  the  rent  it  was  held— 1. 
That  the  defendant  was  entitled  under  the 
lease  to  the  full  possession  of  the  entire  prem- 
ises leased.  2.  That  so  far  as  he  consente<l 
tQ  a  continued  occupation  of  a  part  of  the 
premises  by  the  plaintiff,  he  could  not  make 
such  occupation  a  ground  of  defense.  3. 
That  when  the  license  had  expired  by  its 
limitation  or  by  revocation  the  defendant  be- 
came entitled  to  full  possession  on  reasonable 
demand.  4.  That  when  the  plaintiff,  upon 
the  defendant's  asking  him  when  he  would 
leave,  made  the  reply  which  he  did  and  re- 
fused to  fix  a  time  for  leaving,  the  defendant 
had  a  right  to  regard  it  as  a  refusal  to  deliver 

/  to  him  the  premises,  and  was  justified  in 
abandoning  tne  lease  and  quitting  the  prem- 
ises.   Reed  y.  Reifnolds.     [J  469 

LEGAL  TENDER  ACT. 

1.  The  petitioner  was  the  owner  of  certain 
seven  year  bonds,  with  coupons  attached, 
dated  m  1860,  executed  by  the  respondents, 
and  secured  with  other  like  bonds  by  a  mor^ 
gage  to  .the  treasurer  of  tlie  ^  state  and  an 
assignment  to  trustees  of  certain  stocks.  The 
bonds  after  due  were  presented  for  payment, 
and  payment  tendered  by  the  respondents  in 
legal  tender  notes,  which  were  refused.  Held 
— I.  That  th^  petitioner  was  entitled  to 
payment  of  the  bonds  and  coupons  in  coin, 
the  court  so  holding  upon  the  authority  of  the 
decision  of  the  Supreme  Court  of  the  United 
States  as  to  the  unconstitutionality  of  the 
Legal  Tender  Act,  and  without  any  consid- 
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enttion  of  the  merits  of  the  qneition.  2. 
That  the  petitioner  was  entitled  to  hare  such 
proportion  of  the  stock  held  in  trust  as  the 
amount  of  his  honds  bore  to  the  whole  amount 
secured,  sold,  and  the  net  arails  converted 
into  coin  and  paid  over  to  him,  to  be  applied 
upon  the  conpKans  and  bonds.  9.  That  for 
any  balance  remaining  unsatisfied  a  decree 
should  be  passed  foredoeiufi:  the  mortgage 
unless  such  balance  should  be  paid  in  coin. 
4.  That  interest  should  be  allowed  on  the 
bonds  after  due,  but  not  on  the  coupons.  5. 
That  the  costs  taxed  by  the  court  snould  be 
made  payable  in  currency.  Johnaon  v.  Nor- 
wich ^  ^orceMer  R.  H  Co,  433 
9.  And  held  that  there  was  no  principle  upon 
which  the  payment  of  the  bondu  and  coupons 
could  be  decreed  to  be  made  in  currency  to 
an  amount  equal  to  the  currency  Talue  of 
the  gold  on  the  day  when  the  bonds  fell  due, 
but  that  payment  must  be  decreed  in  coin 
itself.  ib, 

LETTING  ON  SHARES. 
See  Lbabb,  1. 

MALICE. 

See  CONTBACT  lilLATIOir. 

MANDAMUS. 

1.  Mandamus  from  the  Superior  Court  lies 
to  compel  an  inferior  tribunal  to  perform  an 
official  duty  to  which  a  party  is  clearly  enti- 
tled, and  which  is  refiisea  to  him,  wbere  no 
other  remedy  is  appropriate  and  effectual,  and 
also  to  compel  a  judicial  or  ministerial  officer 
to  perform  an  act  which  it  is  the  imperative 
duty  of  such  officer  to  perform,  and  with  re- 
gard to  the  manner  of  the  performance  of 
which  he  has  no  reasonable  discretion.  Sejf- 
mour  V.  Ely.  103 

2.  Where  a  party  has  a  right  to  the  exercise 
by  such  an  officer  of  his  discretion,  and  such 
exercise  is  refused,  such  officer  may  be  com- 
pelled by  mandamus  to  discharge  his  duty, 
out  he  cannot  be  controlled  in  the  exercise  of 
liisjndgment.  ib. 

3.  iST entered  into  a  contract  with  the  selectmen 
of  the  town  of  ^  to  **  maintain  and  keep 
in  a  good,  sufficient  and  improved  state  of 
repair**  certain  highways  dejjcribed,  the  con- 
tract containing  the  following  provision: 
"  And  for  the  purpose  of  determining  whether 
said  roads  are  kept  in  repair  as  aforesaid,  it 
is  agreed  that  they  shall  at  all  times  be  sub- 
ject to  the  inspection  of  the  superintendent  of 
highways  ;  and  if  he  shall  at  any  time  decide 
that  either  of  the  roads  is  not  in  a  proper 
state  of  repair,  it  shall  be  the  duty  of  the  con- 
tractor, u}}on  notification  by  him  thereof,  to 
put  such  road  in  rcnair;  and  if  he  shall 
neglect  to  do  so  for  four  days  after  such  no- 
tice, then  the  superintendent  shall  cause  the 
same  to  be  repaired  at  the  expense  of  the 
contractor ;  and  the  selectmen  shall,  upon  the 


eertificftle  of  the  superintendent  to  the  eflM 
that  the  roads  have  oeen  kept  in  an  improved 
state  of  repair,  draw  an  ordf»-  for  the  payment 
of  the  above  sum."  Held  that  the  superin- 
tendent of  highways  could  not  be  compelled 
by  mandamus  to  issue  a  certificate  that  the 
roads  had  been  kept  in  repair  according  to 
the  contract,  the  question  whether  they  had 
been  so  kept  in  repair  being  one  of  jndgpmcnt, 
and  resting  vrhoUy  with  the  superintendent. 

ib. 

4.  And  the  judgment  of  the  Superior  Court 
issuing  a  peremptory  mandamus  against  the 
superintendent  was  reversed  as  erroneous, 
although  the  court  found  as  a  fisct  that  the 
roads  had  been  kept  in  a  proper  state  of 
repair  under  the  contract.  ib. 

See  Bailboad,  2. 

MANURK 
See  Abahdonbd  Pbopebtt,  1. 

MINOR. 

1 .  A  minor  was  tried,  convicted  and  sentenced 
upon  a  criminal  complaint  without  the  ap- 
pointment of  a  guardian  ad  litem.  Held  that 
the  proceedings  were  not  void  but  only  erro- 
neous.   tSt€tU  V.  James.  855 

2.  It  appoired  however  that  the  prisoner,  be- 
fore being  put  to  plead,  wzs  asked  by  the 
iudge  in  me  presence  of  his  counsel  whether 
he  was  of  age,  to  which  he  replied  that  he 
was  supposed  to  be,  and  that  in  consequence 
of  this  answer  a  guardian  vras  not  appointed. 
Held  that  upon  these  fiMts  the  proceedings 

iil^were  not  even  erroneous.  ut. 

MITTIMUS. 
Where  a  mittimus  required  the  jailer  to  receive 
the  prisoner  and  keep  him  until  he  diouM 
pay  a  certain  sum  as  costs  or  be  otherwise 
dischaiged  by  order  of  law,  it  was  held  that 
the  mittimus  was  irregular  so  far  as  it  related 
to  the  payment  of  costs,  but  Aat  that  clause 
could  be  rejected  as  surplusage.  Stale  r. 
James,  355 

MORTGAGE. 
1.  A  savings  bank  held  a  first  mortgage  on 
certain  real  estate  in  Connecticut  for  $12,000 ; 
the  petitioners,  a  bank  located  in  the  s^ite  of 
Massachusetts,  a  second  mortgage  for  $25,- 
000 ;  the  value  of  the  property  was  $75,000. 
The  savings  bank  brought  a  hill  for  a  fore- 
closure against  the  present  petitioners  and 
the  mortgagor,  the  only  service  made  upon 
the  present  petitioners  being  bv  notice  sent  by 
mail  by  order  or  the  court,  lliis  notice  wai 
never  received,  and  they  had  no  actual  notice 
of  the  suit  until  after  a  decree  had  betsi 
passed  and  the  time  limited  fbr  redemption 
had  expired.  Held  that  upon  these  ftK^ts 
alone  tney  were  cleariy  entitled  to  a  decree 
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opening^  the  foreclosure  and  limiting  a  further 
time  for  redemption.  Bank  of  Nam  America 
T.  Norwich  Savings  Society.  444 

2  It  further  appeared  that  one  F,  one  of  the 
managers  of  a  manufacturing  company  which 
was  the  mortgagor,  and  who  was  individually 
a  guarantor  of  the  mortgage  debt  due  the 
savings  bank,  had  shortly  before  the  expira- 
tion of  the  time  for  redemption  entered  into 
a  written  agreement  with  the  savings  bank, 
that  if  the  present  netitioners  did  not  redeem, 
the  premises  should  be  conveyed  to  him  on 
his  payment  of  the  debt  due  the  savings  bank, 
and  on  the  expiration  of  the  time  limited 
without  redemption  he  had  paid  the  savings 
b-ink  $>00  toward  the  debt,  which  was  to  be 
forfeited  if  he  did  not  pay  the  entire  debt 
within  a  time  agreed.  Held  that,  supposing 
Kto  have  acted  in  ppood  faith,  he  took  only 
the  rights  of  the  sannp^  bank,  and  that  he 
could  suffer  no  injury  masmuch  as  he  could 
recover  back  the  $500  as  money  paid  under 
a  mistake  and  upon  a  consideration  that  had 
failed.  ib. 

3.  It  further  appeared  that  Fhad  assigned  to 
S  his  contract  with  the  savings  bank  and  that 
6' had  loaned  him  $15,000  thereon;  that  a 
certificate  of  the  foreclosure  had  been  filed 
with  the  town  clerk  by  the  savings  bank  and 
had  baen  recorded  according  to  law,  and  that 
the  town  clerk  had  made  a  certificate  that 
the  record  title  was  complete  in  the  savings 
bank,  which  was  delivered  by  F  to  /S,  and 
that  upon  the  fiuth  of  this  certificate  S  had. 
taken  the  assignment  of  Fs  contract  and  paid 
him  the  mone^ .  It  did  not  appear  that  Fwas 
insolvent.  Held  that  S  bad  acquired  only 
the  rights  of  V  and  of  the  savings  bank,  and 
had  no  equity  that  could  prevail  over  that  of 
the  petitioners.  ib. 

See  Equity,  16 ;  Friudulent  Comvbtancb, 
4,  5;  LsojLL  Tbndeb  Act,  1,  2. 

MOTHER. 
See  Fabent  and  Child. 


MOTION  IN  EBROR. 
Rule  of  Court  de 
See  Nbw  Tbial,  4. 
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NEGLIGENCE. 
See  High  WAT,  1,  2,  14.    WABEnousEMAir,  1, 
2. 

NEW  TRIAL. 
1  Under  sec  2,  chap.  16,  of  Rules  of  Practice, 
(18  Conn..  574,)  which  requires  that  in  all 
motions  for  a  new  trial  the  precise  points 
made  by  counsel  must  clearly  appear  and  that 
questions  not  raised  distinctly  below  will  not 
be  heard,  it  is  not  necessary  that  the  precise 
object  for  which  an  inquiry  is  made  should 
be  stated  where  it  sufficiently  appears  from  ihe 


question  itself  what  the  object  was.  Qfunn  y. 
koatk.  16 

2.  The  plaintiff  in  his  motion  for  a  new  trial 
complained  that  the  court  below  charged  the 
jury  that  the  statute  provided  that  any  dog 
should  be  presumed  to  be  owned  by  the  per- 
son on  whose  premises  it  was  kept.  The 
motion  stated  that  this  chaige  was  given 
"among  other  things,''  but  did  not  sho^  what 
those  other  things  were,  nor  what  application 
the  court  made  of  the  statute,  nor  m  what 
connection  it  was  alluded  to,  nor  for  what 
purpose.  Held  that  the  objection  was  not 
presented  in  such  a  way  that  the  court  was 
Dound  to  consider  it  Bums  v.  Fredericks.   87  ' 

3.  Where  the  language  of  the  court  in  chain- 
ing the  jur^  upon  a  certain  point  is  not  suffi- 
ciently specific,  no  new  trial  will  be  granted 
if  the  language  used,  when  consider^  with 
refer I'uce  to  the  facts  of  the  case  and  in  con- 
nection with  a  subsequent  part  of  the  charge, 
can  not  reasonably  be  supposed  to  have  mis- 
led the  jury.   Mitnaony.Toum  of  Derby,   298 

4.  The  bringing  of  cases  before  the  Supreme 
Court  by  a  motion  in  error  and  motion  for  a 
new  trial  combined,  is  irregular,  and  the  mo- 
i'  m  will  not  be  treated  as  a  motion  for  a  new 
trial.      Gregory  v.  Brooks,  365 

5.  Rule  of  Court  de  motion  for  new  trial.  619 
See  Petition  fob  Nbw  Tbial,  1,  2, 3,  4,  5. 

NOTE. 
See  Pbomissobt  Note. 

NOTICE. 
See  Sheep  CStatutb  deJ. 

NUISANCE. 
Whether,  where  noxious  odors,  generated  by  the 
defendant  in  a  manufactory  carried  on  by  him 
outside  of  the  jurisdiction  of  the  court,  are 
transmitted  through  the  air  to  the  residence 
of  the  plaintiff  situated  within  such  jurisdic- 
tion, and  there  inflict  injury,  the  court  has 
jurisdiction  to  arrest  the  evil,  theparties  being 
properly  before  it :     Quetre.     Keyset  v.  Coe, 

597 
OCCUPANCY,  CTITLE  BY.; 
See  Abandoned  Pbopebtt,  1. 

OFFICER. 

1.  An  officer  sued  in  trespass  for  property  at 
tached  which  had  been  carried  away  by  a 
third  person.  Held  that  he  could  recover 
only  on  the  ground  of  his  liability  for  it  to 
either  the  pmiutiff  or  the  defendant  in  the 
attachment  suit,  and  that  as  the  plaintiff  had 
lost  his  lien  the  officer  could  not  be  liable  to 
him.     San/ord  v.  Pond.  588 

2.  The  property  claimed  to  have  been  attarhed 
was  an  interest  held  by  the  defendant  in  that 
suit  in  common  with  one  P,  P  '<  interest 
had  been  sold  on  execution  in  another  suit  to 
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one  K  and  had  been  delivered  to  him.  Held 
that,  as  K  was  thus  the  co-tenant  of  the  de- 
fendant and  was  in  possession,  the  defendant 
could  have  no  claim  upon  the  officer  for  the 
property,  and  that  therefore  the  officer  could 
not  on  that  ground  make  any  claim  upon  the 
present  defendant  for  the  proi)erty.  ib, 

OYSTER  BED. 

1.  The  act  concerning  fisheries,  (Gen.  Stat- 
utes, tit.  23,  chap.  2,)  provides  that  a  com- 
mittee appointcu  by  a  town  may,  upon  the 
application  of  any  person  desiring  to  plant 
oysters  in  navigable  waters  within  the  limits 
of  the  town,  designate  and  stake  out  for  such 
applicant  a  space  not  exceeding  two  acres ; 
with  a  provision  for  a  record  of  meir  proceed- 
ings. Another  section  provides  that  no  nat- 
ural oyster  bed  shall  be  set  apart  for  the 
above  purpose  by  the  committee ;  and  another 
imposes  a  penalty  upon  any  person  who 
should  take  o^'sters  from  the  plaX;e  so  staked 
out.  Held,  m  a  suit  for  the  penalty, — I. 
That  the  defendant  might  show  that  a  place 
8o  staked  out  by  the  committee  was  a  natural 
oyster  bed.  2.  That  such  designation  would 
be  invalidated    by  the  proof   of  that  fact. 

'    Averitlv.HuU.  320 

2.  The  same  statute  provides  that  any  person 
liiay  seize  any  vessel  used  in  gpthering  oysters 
contrary  to  the  provisions  of  the  act,  and  that 
upon  proceedings  before  two  justices  of  the 
peace  of  the  town,  upon  notice  to  the  persons 
in  possession,  such  vessel  may  be  condemned 
and  sold,  the  proceeds  of  the  sale,  after  de- 
ducting costs  and  charges,  to  be  paid  one-half 
to  him  who  made  the  seizure  and  the  other 
half  to  the  treasurer  of  the  town.  Held  that, 
as  the  act  provided  for  no  appeal  from  the 
judgment  or  the  justices,  it  was  in  violation 
of  the  provision  of  the  constitution  of  the 
state  securing  the  right  of  trial  by  jury.      t6. 

PARENT  AND  CHILD. 
The  plaintiff  was  a  widow.  Her  son  under 
twenty-one  years  of  age,  whose  home  had 
been  with  her  during  her  widowhood  and  who 
had  been  maintained  by  her,  and  over  whom 
no  guardian  had  been  appointed,  worked  with 
her  permission  for  the  defendant.  Held  that 
the  plaintiff  was.entitled  to  his  wages.  McU- 
ihewaon  v.  Perry,  435 

PARTNERSHIP 

1 .  Participation  in  the  profits  of  a  business  is 
prim&  facie  strong  eviaence  of  a  partnership 
m  it.     Parker  \,  Cca\fM,  250 

2.  And  this  rule  applies  to  a  party  who  re- 
ceivce  a  sum  equal  to  a  certain  share  of  the 
profits,  as  well  as  to  a  party  receiving  such 
share  of  profits  by  the  name  of  profits.     i6. 

3.  There  are  cases  however  where  money  re- 
ceived may  properly  be  regarded  as  a  sum 
measured  by  profits  rather  than  u  profits 


themselves ;  but  whether  they  shall  be  bo  re- 
garded depends  upon  no  arbitrary  use  Of 
phrases,  but  upon  the  nature  of  the  contract, 
and  the  real  consideration  upon  which  the 
money  is  received.  Thus  a  share  of  profits 
paid  to  agents  to  secure  exertion  does  not 
constitute  such  a  participation  in  profits  as 
to  make  the  agent  liable  as  partner.  ih, 

4.  If  a  party  is  to  receive  profits  in  considera- 
tion or  furnishing  capital  he  is  clearly  a  part- 
ner ;  and  is  a  partner  as  to  third  persons  even 
though  it  should  be  stipulated  that  the  capital 
so  furnished  shonld  to  regarded  as  a  loan 
and  the  party  furnishing  it  a  mere  creditor. 

5.  A  being  engaged  in  a  certain  business,  it 
was  agreed  between  him  and  G  and  H^  that 
C  fcnd  H  should  put  the  sum  of  $10,000  into 
the  business  and  receive  together  one-third  of 
the  net  profits,  that  the  business  should  be 
under  the  sole  management  of  A ,  and  that  the 
arrangement  should  continue  three  years.  AU 
the  parties  expected  that  large  profits  wonM 
bo  made.  After  the  money  iiad  been  ad- 
vanced and  the  business  had  been  prosecuted 
for  a  short  time  under  the  arrangement,  the 
parties  applied  to  an  attorney  to  draw  a  con- 
tract in  accordance  with  the  agreement,  and 
were  advised  by  him  that  the  arrangcmelit 
would  make  C  and  H  partners  with  A,  It 
was  thereupon  agreed  that  the  moner  ad- 
yanced  by  c7  and  H  should  be  regarded  as  a 
loan  to  A,  and  A  executed  two  notes  of  $5,000 

■  each  to  Cand  U  severally,  with  annual  inter- 
est, the  principal  pa^ble  at  the  end  of  ^ 
three  years,  and  A  signed  an  agreement  witii 
each  tnat  in  consideration  of  their  trouble  and 
expense  in  procuring  for  him  the  monej 
loaned,  he  would  keep  an  accurate  account 
of  the  profits  of  the  business  and  pay  esch 
of  them  such  sum  annually  as  with  tne  inter- 
est should  be  equal  to  one-sixth  of  the  annual 
net  profits ;  Cand  //to  have  no  interest  in  the 
profits  of  the  business  as  profits,  but  only  as 
compensation  for  time  and  expense  in  procur- 
ing the  loan.  Held  that  C  and  H  were  to  be 
regarded,  as  to  others,  as  partners  with  A  m 
the  business,  and  liable  for  the  debts  incurred 
by  him  in  the  prosecution  of  it  A. 

6.  The  taking  of  a  renewal  note  from  a  party 
who  has  dormant  partners,  after  the  termina- 
tion of  the  partnership,  where  taken  without 
any  intention  to  disclmrge  the  dormant  part- 
ners, docs  not  discharge  the  claim  against  the 
copartnership.  j^. 

PAUPER. 
See  Settlement. 

PAYMENT. 

1 .    The  defendant  purchased  a  yoke  of  oxen  of 

the  plaintiff,  and  soon  ^fter  deUviCTed  to  him 

a  negotiable  note  of  a  third  party,  payable  aft 

bank  to  the  order  of  the  defendant,  not  then 
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dae.  The  defendant  testified  that  the  plaintiff  refused  to  revise  the  action  of  the  court  below 
took  it  in  payment ;  the  plaintiflf  tcstibed  that  upon  them.  ib, 
he  took  it  only  to  present  at  the  bank  and  3.  A  new  trial  will  not  be  granted  where  it  ap- 
eet  payment;  and  there  was  no  other  evi-  pears  that  substantial  justice  has  been  done, 
deuce.  Both  parties  were  ignorant  of  the  and  that  the  result  of  a  new  trial  would  not 
nature  of  such  a  note,  and  it  was  not  en-  probably  be  diflFerent  t6. 
dorsed  by  the  defendant  and  nothing  was  4.  Evidence  by  the  respondent  that  substantial 
said  about  an  endorsement.  In  an  action  of  justice  has  been  done  is  admissible  in  a  pcti- 
assumpsit  for  the  price  of  the  oxen,  to  which  tion  for  a  new  trial.  ib. 
the  defendant  pleaded  the  general  issue  with  5.  A  new  trial  will  not  be  granted  on  the 
notice  of  the  delivery  of  the  note  in  payment,  ground  of  excessive  damages,  unless  it  ap- 
the  court  held  that,  as  matter  of  law,  the  pears  that  they  are  so  excessive  as  to  do  sub- 
burden  of  proof  with  r^ard  to  the  note  was  stahtial  injustice.  ib. 
<^  the  defendant,  and,  regarding  the  evidence  6.  A  petition  for  a  new  trial  must  aver,  and  it 
equally  balanced,  decided  that  the  plaintiff  must  be  made  to  appear,  1st,  that  the  addi- 
.  w  entitled  to  recover.  Held  to  be  correct.  tional  evidence  is  newly-discovered ;  2d,  that  it 
Freeman  v.  Benedict,                                   559  is  material ;  3d,  that  the  witnesses  will  testify 

2.  The  merefact  that  the  plaintiff  had  received  to  it;  4th,  that  it  could  not  have  been  ob- 
the  note  from  the  defendant  did  not  make  a  tained  and  produced  at  the  trial  by  the  use 
primd  facie  case  of  payment,  that  fact  being  of  due  diligence.  Parsons  v.  Piatt.  462 
consistent  with  either  purpose  claimed  by  the  7.  It  must  also  appear  that  the  new  evidence 
parties.                                                         ib.  is  not  offered  to  prove  a  new  defence,  or  let 

3.  And  the  non-indorsement  of  the  note  by  the  the  part^  into  one  of  which  he  had  knowledge 
defendant  was  not  to  be  regarded  as  show-  at  the  trial, — that  it  is  not  offered  to  impeach 
ing  that  he  did  not  intend  to  be  holden  for  a  witness, — that  it  is  not  cumulative, — that  it 
its  goodness.  This,  with  all  the  other  cir-  makes  it  apparent  that  injustice  has  been 
cumstances  attending  the  transaction,  was  done, — and  is  sufficient  to  make  the  case  a 
proper  to  be  considered,  but  the  law  would  primh  facie  one  for  the  petitioner  on  a  new 
attach  no  special  significance  to  it.              t&.  trial.                                                             i5. 

4.  It  appeared  that  when  the  note  became  due  8.  Such  a  petition  is  addressed  to  the  discretion 
the  maker  had  property  and  the  note  was  col-  of  the  court,  and  a  refusal  to  grant  it  is  not 
lectible,  but  that  the  plaintiff  took  a  new  note  the  subject  of  error.  ib, 
from    the   maker   without    the  defendant's  •pTWAnrM'n 

knowledge,  and  that  the  maker  became  insol-  rL,t,AUUSKi. 

Tent  before  the  new  note  became  due.    Held  The  strict  ndes  of  variance  adopted  in  regard 

that  this  conduct  on  the  part  of  the  plaintiff  to  special  pleas  are  not  applicable  to  notices. 

was  sufficient  to  discharge  the  defendant  from  Manion  v.  Creigk.                                         462 

further  liability,  even  if  the  first  note  was  not  PRACTICE. 

received  as  payment.                                   '^'  a     v       t           i 

5     But  it  appeared  that  the  defbndant  in  the  ^^  ^^^  ibial,  i. 

court  b^w  set  up  in  his  notice  only  that  PRESCRIPTION, 

the  note  was  delivered  in  payment,  and  did  g^e  Adterse  Uses. 

not  claim  that  this  conduct  of  the  plaintiff  ^t^tx-^t^  a  ▼    *^t^   .  ^•r^'^Trr. 

was  in  itself  a  defense,  but  that  it  changed  PRINCIPAL  AND  AGENT. 

the  burden  of  proof  in  respect  to  the  purpose  The  respondent  authorised  an  agent  to  nego^ 

for  which  the  note  was  received.      Held  that,  tiate  for  the  sale  of  certain  lands  belonging 

while  this  evidence  had  some  bearing  on  this  to  him,  among  which  was  a  lot  known  as  the 

question  and  as  such  had  been  considered  by  Potter  lot,  and  to  sell  the  same  on  his  consent, 

the  court  below,  yet  that  the  law  g^ve  no  The  a^nt  agreed  by  parol  to  sell  the  lands, 

special  force  to  it.                                         ib.  including  the  Potter  lot  and  the  respondent 

See  Satisfactiow    7.  received  the  money  for  the  same,  and  helcl 

/^xrT^  *^®  same  when,  some  lime  after,  a  demand 

PENAL  BOND.  ^as  made  upon  him  by  the  purchaser  for  a 

Sea  BoKD  (Penal).  conveyance  or  the  Potter  lot,  and  still  retained 

the  same.    The  respondent  however  did  not 

PETITION  FOR  A  NEW  TRIAL.  know  at  the  time  he  received  the  money  that 

!.♦   Questions  relating  to  the  sufficiency  of  the  the  Potter  lot  was  included  by  the  agent  in 

declaration,  to  the  proper  parties  to  a  suit,  the  sale ;  and  on  the  trial  denied  that  it  was 

and  to  the  service  of  the  writ,  are  not  ordma-  so  included  except  upon  certain  conditions 

rilr  proper  matters  to  be  considered  on  a  pe-  not  complied  witn  br  the  petitioner.      Held 

tition  for  a  new  trial.   Wooster  v.  Glover.   815  that  the  agreement  of  the  i^^t  for  the  sale  of 

2.  Where  the  petition  contained  no  averment  the  Potter  tot  was  neither  authorized  nor  rat- 
in  respect  to  such  matters,  and  it  did  not  ap-  ifled.  Letter  v.  Kinne.  8 
pear  that  Ihey  in  any  way  conduced  to  the  See  Corporation,  10,  18,  14 ;  Soldieb's 
judgment   against  the  petitioner,  the  court  Bouxtt.  2,  3,  5,  8. 
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of  the  tninsactioo ;  itwashdd  that  the  pUia- 
PROBATE  COURT.  tiff  ooold  not  racoTer  of  the  defendant,  hi  on 

1 .  A  court  of  probate  has  power  to  go  behind  J^  j^.^^F  "*** Jf ^  P^**'  ^®  amount  for  whidi 
the  report  or  commissioners  npon  insolvent  "^-™  P'^^  "*  ?®*^  .  .  *• 
estates,  and  marshal  the  general  claims  re-  ^'  ^^  ^^^  ^^'^^  g>^«i  by  the  plaintiff  wm  re- 
ported by  them  according  to  such  equities  gwded  as  subetantiaJly  only  a  renewal  of  his 
as  may  justlv,  upon  settled prindplesofequity,  original  notes  and  not  a  payment  of  them. 
give  some  claims  or  classes  of  claims  a  prefer-  -  .  ,,  ,  ,  ^  .  •*• 
ence  over  others.    VaU'$  Appeal  f.om  Probate.  *•    ^  held  the  promiMory  note  of  the  defend- 

135  ant,  obtained  of  him  by  fraud,  and  which  the 

2.  A  different  rule  was  established  by  the  caw  defendant  bad  demanded  back  immediately 
of  HotMits  T.  Beach,  10  Conn.,  232,  and  was  on  disoovenng  the  fraud.  The  note  was  pay-  " 
followed  until  the  decision  in  Ashmead's  Ap-  •M®  ?>  ^  J  ?^^  f°<*  ?^  *>™«>  •^^  ^^^^  da« 
peal  from  PrcbaU,  27  Conn.,  241.  The  rule  ^  indorsed  it  to  die  pUmtiff  in  trust  m  pjft 
established  by  the  latter  case  should  be  ad-  ^<>.«lcCTtam  creditors  and  the  balante  for^  j^ 
hercd  to  that  the  law  may  be  setdcd.          f"5.  ?"|^  ^  plaintiff  havingno  knowledge  o.a^c 

8.    The  opinion  in  that  case  commented  on,  infirmity  of  the  note.     The  crwiitors  accepted 

and  some  of  the  views  in  it  dissented  from,  the  tranrfer  and  directed  the  Pjaintiff  to  bring 

i'5.  suit  on  the  note  when  due.    Held — I.    That 

4.  The  chancery  powers  of  a  court  of  probate  «?  f";«f  ^2 1™?  ^^^  ^'»  "^  '^«»  concerned 
are  only  such  as  are  inddental,  connected  Aejplaintiff  took  the  note  as  agent  of  ^  and 
with  the  settlement  of  a  particular  estate,  and  therefore  with  its  infirmity.  2.  That  the  en- 
necessary  for  the  adjustment  of  equitable  ^^  transaetion  by  which  the  note  was  trans- 
rights.  A  priority  among  creditors  or  bono-  fe"«^  »  *e  plaintiff  was  out  of  the  rrgnlar 
fiSaries,  to  be  decreed  by  a  court  of  probate,  «o^"?  o^  business,  wid  that  the  note  ther^ 
must  be  founded  on  a  dear,  definable  and  remained  open  to  th3  defense  of  fraud.  Mcd^ 
specific  equitable  right,  recognized  as  such  in  ^JiJ' ^^Tlr  m  r-i  i?^ 
equity  jurisprudence,  and  which  a  court  of  ^- ,  ^he  wife  of  A  was  "ving  apart  from  hun, 
equity  would  enforce  if  the  matter  could  be  *****  was  not  divorced.  Held  not  to  aflect  the 
brought  before  it                                         i6.  <»«f  •       , ,        ,          .  . ,                             ."* 

5.  Two  applications  made  by  dijfer^t  parties,  «•  ^The  taking  of  n^tiaWe  jwiper  as  a  security 
were  pending  at  the  same  time  before  a  court  *or,  or  payment  of,  a  pre-existing  debt,  is  not 
of  probate  for  the  appointment  of  a  conserva-  ^^i,^^  t"®  regular  course  of  business.  *. 
tor  over  the  same  person.  The  court  dis-  7.  The  question  whether  negotiable  paper  was 
missed  the  application  first  brought  and  made  taken  m  the  regular  course  of  business  re- 
the  appointment  on  the  other.  Bdd  that  the  «>lves  itsdf  into  the  inquiry  whether  mevcan- 
matter  lay  within  the  discretion  of  the  court,  tile  paper  is  ordinarily  used  m  the  manner  in 
and  that  there  was  no  error.  Week$'$  Appeal  ^^J^^h  the  paper  in  question  was  used,  and 
from  Private*                                            363  whether  a   business  man  would  ordinarily 

have  rccdved  thepaper  hi  the  circumstances 

PROMISSORY  NOTE.  S.'±±lT,'r'^  ""*  """^  ^^'^  "^^ 

^     ,  .,.         ....       his  property  for  it.  i6. 

1.  It  seems  to  be  the  prevailmgrnle  in  this  «     «  ^ 

country,  that  where  a  party  holden  for  tiie  See  Pamhership,  6;  Patmewt,  2,3,4;  Sol- 
debt  o^  another  eives  a  promissory  note  f.r      i>*«*  »  Bounty,  1,  2,  5,  7,  9. 
the  debt  which  the  creditor  accepts  in  pay-  •dttot  xn  rfcrrT^v 

ment,  it  is  a  payment  of  money  to  the  use  PUBLIC  DUTY, 

of  the  prindpiu  debtor  and  the  amount  may  I.  A  city  which  has  assumed,  or  on  which  is 
be  recovered  as  money  paid.  Wright  v.  Law-  imposed,  a  public  governmental  duty,  is  not 
,Um.  167      liable  for  the  non-performance  or  negligent 

2.  But  where  the  plaintiff  made  two  promisso-  performance  of  such  duty,  ffewiton  v.  City 
ry  notes  for  the  accommodation  of  the  defend-  of  New  Haven.  475 
ant,  both  payable  to  a  third  party  to  whom  2.  And  it  makes  no  ^Ufference  that  the  daty  is 
the  defendant  was  to  ddiver  them,  the  defend-  imposed  by  a  special  charter  whiih  the  dty 
ant  agredng  to  save  the  phiintiff  harmless  has  accepted.  ^, 
thereon,  and  the  holder  afterwards  negotiated  3.  1  he  distinction  is  between  a  public  govem- 
the  notes  to  A,  who  obtained  judgment  mental  duty  and  a  private  duty.  i4 
against  the  plaintiff  on  one  of  the  notes,  after  4.  In  the  case  of  Jones  v.  CiUf  of  New  Harm, 
which  the  plaintiff  gave  A  a  new  note  for  the  34  Conn.,  1,  where  the  dty  was  hdd  liable 
amountof  the  judgment  and  of  the  remaining  for  an  injury  caused  by  the  felling  of  a  de- 
note, A  discharging  the  judgment  and  sur-  cayed  limb  frtnn  a  tree  in  a  public  park, 
rendering  the  note,  the  new  note  being  en-  under  a  charter  accepted  by  the  city  which 
dorsed  by  a  third  psri^  who  was  wholly  irre-      gave  it  the  exdusive control  ofthepublicparks, 

aK>nsible,  the  plaintiff  also  bdng:  irresponsi-      the  duty  to  keep  th  ^m  in  safe  condition  tor  the 
e,  and  the  defendant  havmg  no  knowledge      public  ose  was  a  strictly  private  duty.        i6. 
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5.  A  nuisaiice  upon  a  highway  endangering 
pnblic  traTel  is  a  pnblic  nuisance,  and  the 
datj  to  remove  it,  whether  imposed  or  as- 
sumed, is  a  public  governmental  duty.        t5. 

6.  The  distinction  Mtween  the  two  classes  of 
duties  is  broad  and  clear,  and  it  is  essential  to 
justice  that  it  should  be  preserved  and  re- 
garded. ^. 

PUBLIC  OFFICER. 
See  CoHTSACT  Rblatioit,  l,2,S,  4. 

PUBLIC  POLICY. 

Sec  CoirSIDBBATION,   1. 


RAILROAD. 

I.  A  railroad  was  carried  through  a  densely 
populated  village  bj  a  dee^  cut  runnings  un- 
der the  principal  street,  which  crossed  it  d^  a 
bridge,  the  station  being  located  on  the  side 
of  the  street  and  supported  by  the  walls  of 
the  excavation.  The  town  undertook  to  con- 
struct a  drain,  which  was  to  discharge  the 
water  of  the  street  into  the  cut  under  the 
bridge,  to  the  injury  of  the  wall  and  the  rail- 
road. The  railroad  in  its  location  and  con- 
struction intercepted  the  natural  course  of 
the  drainage  of  tne  locality,  and  it  was  indis* 
pensable  that  a  drain  be  constructed  for  the 
street,  but  it  appeared  that,  at  a  greater  but 
not  unreasonable  expense,  one  could  be  con- 
structed that  would  not  injure  the  railroad 
company.  Held  that  the  town  ought  to  be 
enjomed  against  thei;onstruction  ofthe  drain 
in  the  manner  proposed.  Danhury  ff  Nor- 
walk  H  R.  Co.  V.  Town  of  Nanoalk.         109 

S.  The  act  of  1S66  provides  that  no  railroad 
company  shall  abandon  any  depot  or  station 
on  its  road,  after  such  depot  or  station  has 
been  established  for  twelve  months,  except  by 
approval  of  the  railroad  commissioners  after 
puolic  notice  and  a  hearing  had.  The  New 
Haven  &  Northampton  Co.  in  1848  construct- 
ed a  railroad,  which  in  1849  they  leased  for 
twenty  years  to  the  New  York  &  New  Havei^ 
Railroad  Co.  The  latter  company  soon  after 
takinff  possession  of  the  road  built  a  platform 
for  the  accommodation  of  passengers  at  a 
place  on  the  road  which  was  thereafter  called 
"Brooks's  Station,"  and  placed  upon  it  an 
old  baggage-car  which  served  as  a  shelter  for 
passengers  waiting  at  the  station.  No  acent 
was  ever  placed  at  the  station  and  no  tickets 
were  sold  there,  nor  was  freight  way-billed  to 
or  from  that  station,  but  to  and  from  another 
station  in  the  same  town.  But  tickets  were 
sold  at  other  stations  to  passengers  for  that 
station,  and  trains  were  stopped  to  take  up 
passengers,  and  trains  carrying  the  mail  stop- 
ped regularly.  Held— 1.  That  Brooks's  Sta- 
tion  was  a  "depot  or  station"  within  the  mean- 
ing of  the  statute.  S.  That  upon  the  exoira- 
tion  of  the  lease  to  the  New  York  &  New 
Haven  Railroad  Co.  the  road  reverted  to  the 

81 


New  Haven  &  Northampton  Co.  in  the  con- 
dition in  which  it  then  was,  and  that  the  les- 
sors were  concluded  by  the  establishment  by 
the  lessees  of  the  station  in  question  during 
the  term  of  the  lease,  d.  That  a  mandamus 
would  lie  at  the  instance  of  the  attorney  for 
the  state  to  compel  the  New  Haven  &  North- 
ampton Co.  to  re-establish  the  station,  they 
havine  abandoned  the  same  without  the  con- 
sent of  the  railroad  commissioners.  Statt  of 
Conn.  y.  New  Haven  j<  Northampton  Co,    153 

RECOGNIZANCE. 

The  prisoner  and  another  person  were  bound 
over  together  by  a  justice  of  the  peace  to  the 
Su]>erior  Court  for  theft.  The  onlcr  of  the 
iustice  was  ''  that  the  said  E  and  the  said  N 
become  bound  with  sufficient  surety  in  a  re- 
cognizance in  the  sum  of  two  hundred  dollars 
each,  to  the  treasurer  ofthe  state,  that  the  said 
E  and  N  will  appear  before  the  next  Supe- 
rior Court  to  be  nolden,  &c.,  then  and  there 
to  answer  to  said  complaint  and  abide  the 
decision  of  said  court  tnereon,  and  to  stand 
committed  till  this  order  be  complied  with." 
It  appeared  from  the  record  that  the  prison- 
ers were  separately  required  to  answer  to  the 
complaint,  that  a  separate  mittimus  was  is- 
sued in  the  case  of  eaui,  and  that  the  mittimus 
recited  the  order  as  requiring  each  prisoner 
severally  to  give  bond  for  his  several  appear- 
ance, mid— 1.  That  the  justice  had  no  au- 
thority to  require  either  prisoner  to  become 
bound  for  the  appearance  of  £he  other,  and 
that  a  commitment  for  non-compliance  with 
such  an  order  would  be  void.  8.  That  such 
a  construction  should  be  eiven  to  the  order 
as  would  make  it  legal,  if  &e  language  would 
bear  that  construction.  3.  That  a  construc- 
tion of  the  order,  as  applying  to  the  prison- 
ers severally  and  not  jomtly,  would  make 
the  language  of  the  onier  conform  to  the 
other  parts  of  the  record  and  to  the  manifest 
intention  of  the  magistrate,  and  was  in  every 
respect  a  reasonable  one.     State  v.  Jamee. 

355 
REMONSTRANCE. 

A  remonstrance  against  the  report  of  the  audit- 
ors alleged  that  they  received  improper  testi- 
mony, bat  did  not  allege  that  the  party  re* 
monstrating  was  injured  thereby.  Hdd  insuf- 
ficient.   SjHdding  v.  Dojf.  427 

REPEAL. 
To  effect  a  repeal  by  implication  the  prior  and 
the  later  statute  must  be  clearly  in  conflict. 
Courts  should  be  cautious  in  giving  such  a 
construction  as  creates  such  a  repeal.  Kalkt' 
han  v.  Osborne.  488 

REPLEVIN. 
1.    The  authorities  seem  to  require  that  in  a 
declaration  in  replevin  for  property  distrained 
for  rent,  the  particular  place  where  the  nrop- 
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ertjT  was  token  shoold  be  aUeg^ed  aa  well  as 
the  town.    Strong  v,  Lawler.  177 

2.  Bat  the  reasons  for  this  role  are  not  satu&c- 
tory  and  it  should  not  be  extended.  t6. 

3.  In  a  declaration  in  replevin  for  cattle  im- 
pounded it  is  sufficient  to  allege  the  town 
where  they  were  taken.  ib, 

4.  And  it  would  seem  to  be  sufficient  in  all 
cases  of  replevin  provided  for  by  our  statutes, 
distraining  for  ren(  not  being  known  to  our 
law.  t6. 

REQUEST. 
See  BoxD  (Pkkal),  2,  3. 

RES  GESTAE. 
Fee  EyiDmcB,  6. 

RIGHT  OF  WAT. 
See  Adtbbbb  Usbr,  7,  8,  9. 

SALE  AND  DELIVERY. 

1 .  Cloths  in  process  of  mannfiicture  were  pnr- 
chascd  by  tne  plaintiff  of  a  manufecturing 
corporation  and  left  to  be  finished,  subject  to 
a  right  to  take  them  away  at  his  pleasure. 
Held  that  no  title  to  these  cloths  nassed  to  the 
plaintiff^is  against  creditors.    Ilally,  Gay 'or. 
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i.  Several  weeks  after  the  sale  the  cloths  in 
question  were  by  order  of  the  plaintiff  placed 
on  board  a  steamboat  to  be  conveyed  to  the 
city  of^New  York.  Before  the  steamboat  left, 
the  president  of  the  company,  without  fiuthor- 
ity  rrom  the  plaintiff,  ordered  them  to  be  car- 
ried back  to  the  mill,  and  they  were  so  re- 
turned, and  immediately  after  were  attached 
by  creditors  of  the  corporation,  and  were  held 
under  attachment  until,  soon  after,  the  cor- 
poration went  into  insolvency.  Held  that  the 
original  sale  was  completed  and  made  valid 
by  the  subsequent  delivery  on  board  the  boat, 
and  that  the  rights  of  the  plaintiff  could  not 
be  affected  by  the  acts  of  tne  company  in  re- 

,   taking  the  goods.  i&. 

SATISFACTION. 

The  plaintiff  recovered  a  horse  and  wagon  that 
had  been  stolen  fVom  the  defendant,  and  noti- 
fied him  by  telegraph,  and  on  his  arriving  de- 
livered them  to  him.  When  the  defendant 
took  them  away  he  paid  two  small  bills  gprow- 
ing  out  of  the  matter  to  other  persons  present, 
and  just  as  he  was  leaving  handed  the  plain- 
tiff some  money,  saying,  **  Here  is  something 
towards  what  you  have  done,  and  if  you  will 
catch  the  thief  I  will  give  you  $25."  The 
plaintiff  replied  that  he  would  do  all  he  could. 
The  plaintiff  did  not  look  at  the  money  until 
the  defendant  was  gone,  when  he  found  it  to 
be  $2.      The  defendant  had  in  foct  on  the 

I  morning  of  that  day  posted  handbills  ofifer- 
ing  a  reward  of  $50  to  any  one  who  should 
recover  and  return  the  horse  and  wagon,  and 


$25  for  the  arrest  of  the  thief,  bot  the  pliteiiT 

did  not  know  of  this  ofkr  until  a  few  iMwn 

after  the  defendant  had  left.     In  an  action  to 

recover  the  reward  ofifered,  it  was  held  thai 

the  plaintiff  had  accepted  the  $2  in 

tion  for  his  services,  and  conld  not 

the  reward.    Maroin  y.  TrtaL  96 

SEA  SHORE. 
1.  In  this  state  the  owners  of  land  bounded 
on  a  harbor  own  only  to  high  water  mark, 
and  whatever  rights  such  owners  have  of  re- 
claiming the  shore  are  mere  ftimchisea. 
Lockwood  T.  N.  York  #-  N.  Bavai  R  H.  Co.  ^ 

387 

5.  When  however  such  reclamations  are  made, 
the  reclaimed  portions  in  general  become  in- 
tegral parte  of  the  owners^  adjoining  lands. 

f^. 

8.  The  prindples  goyeming  the  case  are  the 
same  as  those  which  prevul  where  the  aea 
recedes  gradually  through  aoceesion  of  soil  to 
the  land.  t^. 

4.  Where  there  is  a  right  of  way  to  and  from 
a  haibor,  such  right  continues  over  all  acces- 
sions of  soil  which  accrue  between  high  and 
low  water  mark,  whether  the  line  of  hi^h 
water  mark  is  changed  by  natural  or  artificial 
causes.  th. 

6.  Where  a  right  of  way  granted  bjr  a  deed 
to  a  railroad  company  across  certaip  land 
bounded  upon  ^  harbor,  was  described  m  the 
deed  as  "  being  in  length  abont  22  chaina, 
and  extending  from  said  harbor  on  the  west 
to  the  land  or  N  on  the  east,  and  four  rods 
in  widA,"  with  a  reference  to  the  anirey  of 
the  road  for  a  more  particular  description,  it 
was  held  that  the  right  of  way  extended 
across  the  mud  flats  Iving  between  the  west 
line  of  the  land  at  higli  water  mark  and  low 
water  mark.  »6. 

SERVANT. 
See  Employes  and  Emploteb. 

SETTLEMENT. 

1 .  No  foreigner  before  naturalization  can  gain 
a  settlement  in  this  state  by  commorancy. 
2Wn  o/Bridaeport  v.  7hwn  of  TrumbulL  484 

2.  The  naturalization  of  a  foreigner  combined 
with  prior  residence  will  not  confer  a  settle- 
ment, ib. 

3.  Whether  a  foreigner  can  «un  a  settlement 
by  commorancy  after  natunSization :   Qacere. 

t6. 

4.  A  statutoxy  provision  making  a  person 
chaigeablo  to  a  ^iven  town,  m^es  a  minor 
child,  if  residing  m  his  family  and  a  pauper, 
chargeable  to  the  same  town,  unless  a  con- 

'  trary  intention  cleariy  appears.  ib, 

5.  The  d4th  section  of  the  statute,  (Gen.  Stat- 
utes, tit.  50,)  applies  to  a  pencm  bom  in  an 
adjoining  state.  ib. 

6.  A  child  bom  of  foreign  parenta  in  the  city 
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of  New  York,  resided  while  a  minor  with  h^r  4. 
parents  more  than  six  years  in  th  3  town  of 
T  in  this  state  without  being  chargeable. 
They  afterwards  removed  to  the  town  o(B, 
where  the  father  died  and  the  child  became  5. 
a  paaper.  Held  that  the  town  of  T  was 
liaole  for  her  snpport  by  force  of  the  statute, 
but  that  the  pauper  thereby  acquired  no  set- 
tlement in  that  town. 


SHEEP,  (STATUTE  FOR  PROTECTION 
OF). 

The  act  of  1869  (ch.  64,  sec.  7,)  provides  that 
when  any  person  shall  sustain  damage  from  ' 
sheep  bem|;  killed  or  maimed  by  dogs,  he 
shall,  within  twenty-four  hours  after  he  has 
knowledge  of  the  same,  give  information  to 
the  selectmen  or  one  of  them,  and  then,  but  ®' 
not  otherwise,  it  shall  be  the  duty  of  the  se- 
lectmen to  inquire  into  the  ownership  of  such 
dog   and    commence    a   suit   for  damages.  ^' 

I  Where  the  selectmen  received  information  of 
such  dama^  from  some  person  other  than 
the  party  mjured,  and  acted  upon  such  in- 
formation by  notifying  the  owner  of  the  dog, 
and  commencing  and  prosecuting  an  action 
against  him  under  the  statute,  without  objec- 
tion from  the  party  injured,  it  was  held  — I 


This  doctrine  is  especially  reasonable  and 
pertinent  where  the  power  is  given  by  a  public 
vote  of  a  town,  readily  accessible,  and  where 
the  claimant  is  a  resident  of  the  town.       16. 

The  terms  of  the  note  here  showed  that  it 
could  have  been  given  only  under  a  special 
authority,  which  special  authority  coum  have 
been  conferred  only  by  a  vote  of  the  town,  ib, 
ib.  6.  If  the  giving  of  the  note  was  to  be  regarded 
as  an  admission  that  B  had  been  mustered 
into  the  service  of  the  United  States,  yet 
the  selectmen  had  no  power  tobind  the  town 
by  such  an  admission.  '  ib, 

A  vote  authorizing  selectmen  to  pay  money, 
means  to  pay  in  the  ordinary  way,  by  an 
order  on  the  treasurer,  and  gives  no  authoritv 
to  nutke  a  note.  to. 

A  special  agent  cannot,  withoat  express 
authority  from  his  principal^  bind  him  by  a 
negotiable  promissory  note. '  in. 

The  party  purchasing  the  note  was  a  resi- 
dent of  the  town,  with  access  to  its  records, 
and  was  also  a  brother-in-law  of  B,  and  cog- 
nizant of  the  general  facts  with  regard  to  his 
military  service,  and  had  heard  that  the  select- 
men had  questioned  the  liability  of  the  town 
to  pay  the  note.  Whether  upon  these  facti 
the  law  would  not  regard  him  as  taking  th3 
note  in  bad  faith :  Quixre.  ib. 


That  the  nonce  was  sufficient  and  justified  ,     ^     ,  ,-.,., 

the  action  of  the  selectmen.    2.    That  the  1^-     I«  October,   1863,  a  draft  havmg  been 
owner  of   the  dog  could  not  object  to  the      made- for  the  military  service  of  the  United 


insufficiency  or  irregularity  of  the  notice. 
Jonts  y.  Sherwood,  466 

SIDEWALK. 
Sec  Highway,  12,  13,  14. 

SOLDIERS'  BOUNTY. 

1.  A  town  voted  to  give  a  certain  bounty  to 
volunteers  enlisting  in  the  military  service 
of  the  United  States  on  the  quota  of  the 
town,  and  authorized  the  selectmen  to  pay 
the  bounty  after  the  volunteers  were  mustered 
into  the  service.  B  enlisted  and  was  accepted 
and  went  into  camp,  but  was  taken  sick  and 
left  the  service  before  his  regiment  was  mus- 
tered in,  and  was  never  aecn  dited  to  the  town. 
After  he  enlisted,  but  before  ihe  regiment  was 
mustered  in,  the  selectmen  at  ms  request 
gave  him  a  note  for  a  part  of  his  bounty,  pay- 
able to  him  or  bearer  at  a  future  day  with 
interest,  the  consid.Tation  being  expressed 
to  be  "value  receivetl  in  volunteer  militia 
service."  Hold  that  there  could  be  no  recov- 
ery upon  the  note  by  a  purchaser  of  it  in 
good  aith  for  full  value  before  due.  Lad  I  v. 
Town  of  Franklin,  53 

2.  The  selectmen  exceeded  their  authority  in  \\^ 
giving  the  note.     That  authority  was  special 
and  limited.     They  hml  no  power  to  act  in 
the  matter  as  general  agents  of  the  town.  ib. 

3.  Persons  dealing  with  a  special  agen  t  do  ko  at 
their  own  risk  and  are  bound  to  inform  thcm- 
sdves  as  to  the  extent  of  his  authority,      ib. 


States  under  an  act  of  Congress,  the  town  of 
C* voted  "that  all  tltose  persons  that  have 
been  drafted  and  accepted,  and  either  go  to 
the  war  or  furnish  a  substitute  to  go,  shall 
receive  from  the  town  $300."  The  plaintiff 
was  drafted  on  the  Ist  day  of  September, 
1863,  and  procured  a  substitute  who  wais 
accepted  and  served  in  his  place.  In  Novem- 
ber, 1863,  the  legislature  authorized  towns  to 
condfirm  such  votes,  and  provided  that  ujpon 
such  confirmation  they  snould  be  valid.  The 
town  of  C,  at  a  meeting  called  for  that  pur- 
pose in  January,  1864,  voted  not  to  confirm, 
in  July,  1864,  the  General  Assembly  passed 
an  act  providing  *•  thaU  if^ny  town  nas  in 
any  manner  appropriated  money  for  assist- 
ing persons  who  have  been  drafted,  who 
have  personally  or  bv  substitute*  entered  the 
service  of  the  United  States  to  fill  its  quota, 
the  action  of  such  town  is  hereby  ratified  a  id 
confirmed  and  declared  to  be  legal  and  bind- 
inir."  Held-1.  That  the  effect  of  the  act 
of  1864  was  to  validate  the  action  of  the  town 
although  unconfirmed.  2.  That  it  did  not 
affect  this  case  that  the  bounty  under  the 
original  vote  was  a  gratuitv  to  men  already 
drained.     PtAUir  v.  Town  of  Canaan.  222 

At  a  town  meeting  a  resolution  was  oflercd 
to  give  to  every  person  volunteering  or 
drafted  into  the  military  service  of  the  United 
States  and  applied  on  the  quota  of  the  town, 
$300,  which  resolution  being  put  to  vote  fiiiled 
to  pas^.  A  motion  was  then  made  to  give 
to  drafted  men  who  should  bo  accepted  and 
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mustered  in,  $100  each.  While  this  motion 
was  pending  an  amendment  was  moved  and 
carried  to  nuike  the  sum  $250,  but  the  motion 
as  amended  was  not  put  to  vote.  It  was  then 
voted  that  the  sum  or  $250  should  be  inserted 
in  the  first  resolution  in  the  place  of  $300, 
but  no  further  vote  was  taken  on  the  resolu- 
tion itself.  Held  that  the  proceeding  consti- 
tuted no  action  of  the  town  which  imposed 
upon  it  any  liability.  Stuart  v.  Town  of  War- 
ren.  .  225 

12.  The  act  of  July,  1864,  validating  the  pro- 
ceedings of  towns  in  voting  bounties  to  vol- 
unteers and  drafted  men,  validates  such  pro- 
ceeding^ wh.  tever  may  be  the  ground  of  the 
invalidity.  i6. 

13.  Where  a  meeting  was  not  legally  warned 
it  was  held  that  its  proceedings  were  valid- 
ated, ib, 

14.  Where  a  demand  was  made  for  $200 
bountjr  given  bv  a  certain  vote  which  was  in- 
operative, which  the  town  refused  to  pay,  it 
was  held  to  be  a  sufficient  notice  of  a  claim 
for  $250  given  by  another  and  operative  vote. 

ib. 

15.  The  act  of  July  10th,  1862,  authorized 
towns  to  give  bounties  to  volunteers  in  the 
military  service  of  the  United  States.  The 
act  of  November  13th,  1863,  repealed  that 
act,  substituted  a  bounty  from  the  state  treas- 
ury, and  expressly  prohibited  further  appro- 
priations for  the  purpose  by  the  towns.  The 
act  of  July  6th,  1864,  validated  the  previous 
action  of  towns  in  making  appropriations  to 
defray  expenses  attending  the  raising  of  vol- 
untee*rs  and  for  assisting  drafted  men.  The 
town  of  D  in  August,  1863,  voted  to  pay 
$300  to  every  volunteer  enlisting  in  the  United 
States  service  and  credited  to  the  quota  of 
the  town.  The  plaintiff  enlisted  in  tianuary, 
1864,  and  was  credited  to  theauota'of  the 
town.     At  this  time  ha  did  not  know  of  the 

;  vote  of  August,  1863,  and  was  not  induced  to 
enlist  by  any  representation  of  the  agents  of 
the  town  with  regard  to  his  right  to  a  bounty 
from  the  town.  Held-rl.  That  the  vote  of 
August,  1863,  was  rendered  inoperative  by 
the  act  of  November,  1863.  2.  That  the  vote 
of  August,  1863,  was  not  rendered  operative 
by  the  act  of  July,  1864.  VeaU  v.  Town  of 
Danbwrw.  41*2 

16.  If  the  town  had  treated  the  vote  as  opera- 
tive and  had  made  appropriations  or  other- 
wise acted  under  it  aner  the  repeal  of  the 
act  of  July,  1862,  the  case  would  nave  fallen 
within  the  purview  of  the  act  of  July,  1864. 

t6. 

1 7.  The  act  of  1 865,  known  as  the  Warren  Act, 
held  to  have  no  application  to  the  case.     t&. 

SPmiTUOUS  LIQUORS. 
See  Intoxicatino  Liquors. 

STATE  BOUNDARY. 
1.    Under  the  patent  of  Connecticut  of  March 


19th,  1631,  known  as  the  Warwick  Patent 
and  the  charter  of  Connecticut  of  April  23d 
1662,  granted  by  Charles  II,  and  the  patent 
of  Charles  II  to  the  Duke  of  York,  of  March 
12th,  1664,  upon  which  three  documents  the 
territorial  limits  and  jurisdiction  of  the  col- 
onics of  Connecticut  and  New  York  rested, 
the  islands  lying  easterly  of  the  land  bound- 
ary between  the  two,  and  adjacent  to  the 
Connecticut  shore,  are  within  the  jurisdiction 
of  Connecticut.  Keytcr  v.  Coe.  697 

2.  The  possession  of  Connecticut  has  always 
been  consistent  with  this  view  of  the  docu- 
mentary title.  t6. 

3.  Although  New  York  has  claimed  jurisdiction 
over  three  islands,  called  Captain's  Islands, 
lying  some  ten  miles  to  the  westward  of  Goose 
Island,  a  small  island  lying  about  a  mile  fh>m 
the  shore  off  Norwalk,  Connecticut,  yet  Con- 
necticut has  never  conceded  such  claim,  and 
New  York  has  never  claimed  jurisdiction tjver 
Goose  Island.  A, 

4.  Goose  Island  is  within  the  territorial  limits 
of  Connecticut.  i&. 

SUNDAY. 

The  plaintiffs  sued  for  goods  sold  and  ofiered  in 
evidence  a  written  oraer  for  the  same  signed 
by  the  defendant.  The  defendant  admitted 
that  he  signed  the  order,  but  ofiered  evidence 
to  show  that  he  signed  it  on  Sunday,  between 
the  rising  and  setting  of  the  sun,  luid  at  the 
same  time  delivered  it  to  one  B^  who  was 
found  by  the  jury  to  be  his  agent.  The 
order  bore  the  date  of  a  week  £iy,  and  the 
plaintifis  when  they  received  it  and  delivered 
the  goods  under  it  did  not  know- that  it  was 
signed  on  Sunday.  The  court  charged  the 
jury  that  all  contracts  made  on  Sunday  be- 
tween the  rising  and  setting  of  the  sun  were 
by  statute  void ;  that  it  required  two  parties 
to  make  a  contract ;  and  that  if  the^  should 
find  upon  all  the  evidence  that  this  was  a 
contract  made  on  Sunday  it  was  void.  The 
jury  returned  a  verdict  for  the  plaintifis. 
Ileld  that  there  was  no  ground  for  grantine 
the  defendant  a  new  triaL     Cameron  y.  Peck. 

555 

TENANTS  IN  COMMON. 
See  Advehsb  User,  1,  2,  3,  4,  5,  6. 

TOWN. 
The  town  of  S  was  authorized  by  the  legisla- 
ture to  issue  bonds  to  the  amount  of  $100,000, 
to  raise  a  fund  to  be  used  in  the  erection  of 
a  town  hall.  The  town  accepted  the  resolu- 
tion, and  adopted  as  a  plan  for  the  ball "  a 
three^tory  building,  the  ground  floor  to  be 
for  stores,  the  second  floor  for  a  court  room 
and  offices  and  storage  room  for  the  stores, 
and  the  third  story  for  a  town  hsdl."  The 
legiriature  at  its  next  session  approved  the 
action  of  the  town  and  authorised  the  ereo 
tion  of  die  building  as  planned,  and  the  towQ 
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was  proceeding  to  erect  and  had  neaily  com- 
pleted the  same.  Upon  a  petition  for  an 
injunction  brought  by  certain  tax-payers  of 
the  town  before  the  passage  of  the  resolution 
of  the  legislature  last  mentioned,  it  was  held 
— 1.  That  the  town  had  power  under  the 
general  law  to  build  a  town  nail  for  its  public 
meetings,  and  that,  so  long  as  the  building 
was  erected  solely  for  the  purposes  of  a  hall, 
the  town  had  the  right  within  reasonable 
limits  to  jud;^e  for  itself  of  the  size  and  style 
ot  the  structure.  2.  But  that  the  town  had 
no  power  without  the  aid  of  special  legisla- 
tion to  appropriate  monfejr  to  erect  such  a 
building  as  the  one  in  question.  S»  That  the 
special  legislation  in  the  present  case  was  not 
Toid  as  l^ing  against  common  right  and  in 
violation  of  fundamental  principles.  4.  That 
even  if  the  authority  was  insufficient,  yet  as 
the  building  was  nearly  completed  and  serious 
loss  would  result  from  an  abandonment  of 
work  upon  it,  the  injunction  ought  to  be  re-  2, 
fused  and  the  petitioners  be  left  to  such  rem- 
edy, if  any,  as  they  might  have  at  law.  White 
V.  Toum  of  Stamford,  578  3, 

See  High  WAT,  1,  2;  SoLCiSB6'BoiniTT|4,  5, 
6,  7,  n,  12,  13. 

TRADE  MARK. 
See  CoBPORjLTiox,  i,  2,  3,  4,  5,  6, 1,  8. 

TRESPASS  BY  CATTLE. 
Gen.  Statutes,  tit  7,  sec  192,  provides  that  no 
cattle  shall  roam  at  large  on  any  public  high- 
way for  the  purpose  of  being  kept  or  pastured 
thereon.  Section  193  of  the  same  statute 
provides  that  any  person  may  seize  and  take 
mto  his  custody  any  animal  which  may  be  in 
any  public  highway  opposite  to  land  owned 
or  occupied  by  him,  contrary  to  the  provisions 
of  the  preceding  section ;  and  that  any  person 
may  take  into  his  custody  any  animal  tres- 

giissing  upon  premises  owned  or  occupied  by 
im,  provided  said  animal  enters  from  the 
highway,  or  through  a  fence  belonging  to 
its  owner,  &c.  Held— 1.  That  the  second 
clause  of  the  193d  section  was  independent  of 
the  first,  and  that  it  was  not  necessary  that 
the  animal  entering  from  the  highway  should 
have  been  roaming  in  the  highway  contrary 
to  the  provisions  of  the  preceding  section. 
2.  That  by  the  term  "  owned  or  occupied" 
was  meant  an  actual  or  constructive  occupa- 
tion, and  that  mere  ownership,  while  a  tenant 
was  in  actual  and  exclusive  occupation,  was 
not  sufficient    Herdeell  v.  BvuhndL  86 

See  FsKOB,  1,  2,  3. 

TROVER  AND  CONVERSION. 
1.  The  defendants  contracted  with  Z^  to  fur- 
nish and  set  up  in  their  mill  certain  machinery 
at  a  price  agreed.  L  purchased  the  machinery 
of  the  plain tiflb  on  the  credit  of  the  defendants, 
fidsely  representing  that  he  was  employed  by 


them  and  authorized  to  make  the  purchase  for 
them.  The  machinery  was  placed  by  L  in  the 
defendants'  mill  and  was  so  fixed  in  it  as  to 
become  a  part  of  the  mill.  The  defendants 
in  ignorance  of  L*s  fraud  paid  him  the  price 
agi^  and  used  the  machinery  in  connection 
with  their  mill.  The  plaintiffs  afterwards, 
on  learning  the  facts,  demanded  payment  of 
the  defendants,  which  was  refused,  and  they 
thereupon  brought  an  action  of  trover  for  the 
machinery.  Held  (regarding  the  parties  as 
neither  in  fault,) — 1.  That  as  the  articles 
had  become  incorporated  in  the  mill  so  as  to 
be  a  part  of  the  real  estate,  the  use  of  them 
in  that  state  by  the  defendants  did  not  con- 
stitute a  conversion  for  which  trover  would 
lie.  2.  That  the  plaintiffs  had  lost  their 
title  to  the  articles  in  question,  and  that  the 
defendants  as  owners  of  the  real  estate  were 
owners  of  the  same.  Woodruff  i^  Beach  Iron 
Works  V.  Adams,  233 

And  held  that,  if  the  articles  had  remained 
personal  property,  a  demand  would  have  been 
necessary  before  bringing  trover.  %b. 

Whether,  if  the  defendants  had  not  paid  L 
before  his  fraud  was  discovered,  thev  might 
not  in  some  form  be  compelled  to  make  com- 
pensation to  the  plaintiffs  for  the  benefit  which 
they  would  receive  from  the  property :  QMOsrt, 
The  civil  law  seems  to  compel  compensation 
in  similar  cases.  ib, 

TRUST. 
See  Equitt,  19. 

TRUSTEE. 

i.  Where  estate  is  given  to  trustees  to  be  dis- 
posed of  by  them  at  their  discretion  for  the 
support  of  a  cestui  que  trust,  a  court  of  equity 
will  not  interfere  to  control  that  discretion 
unless  there  has  been  abuse  of  the  trust. 
Swifhv,  Wiidman,  884 

2.  Where  estate  was  left  to  trustees  to  apply 
so  much  as  in  their  opinion  mi|^ht  be  neces- 
sary for  the  support  of  the  family  of  J,  and 
for  the  support  of  S,  who  had  also  a  remain- 
der interest  in  the  estate  after  the  death  of 
J,  and  S"  brought  a  bill  in  equity  to  compel 
the  trustees  to  apply  a  smaller  sum  to  the  « 
support  of  the  family  of./,  alleging  that  the 
sum  so  appropriated  was  too  large  and  that 
there  was  great  danger  that  the  estate  would 
be  exhausted,  and  that  the  trustees  had  re- 
fused to  allow  the  petitioner  a  reasonable  sum 
that  had  been  demanded, — ^it  was  held  that 
there  was  not  such  an  abuse  of  the  trust  as 
would  justify  a  court  of  equity  in  interfering 
to  control  the  discretion  of  the  trustees,      ib. 

8.  Where  a  trust  of  this  character  is  reposed 
in  two  persons  their  action  should  be  joint 
in  appropriating  the  trust  fund  for  the  pur- 
poses specified  in  the  trust.  ib. 

4.  Where  one  of  two  such  trustees  refuses  to 
execute  the  trust  according  to  its  true  intent, 
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or  abnses  it,  the  &ct  that  he  alone  is  respon- 
sible for  the  non-execution  or  abase,  famishes 
no  reason  why  a  court  of  equitj  should  not 
interfere  for  the  relief  of  the  cestui  que  trust. 

ib. 
5.  The  trustees  were  to  apply  the  funds  |for 
the  support  in  their  discretion  of"  the  family 
of  J.  Held  to  mean  J  and  his  wife,  and 
such  children  as  liyed  with  him  as  part  of  his 
household  and  were  legally  depenaent  upon 
him  for  support,  and  that  it  did  not  indnde 
grown  up  children  who  were  married  and 
were_not  living  with  him.  ib 

TRUSTEE  IN  INSOLVENCY. 
See  Fbauoulent  Contetancb,  4,  5. 

WAIVER 

1.  The  plaintiff  agreed  to  dig  and  stone  a 
well  fur  the  defendant  within  ten  days  at  a 
certain  price  per  foot.  He  commenced  work 
and  continued  for  ten  days  when  the  sides 
caved  in  and  it  became  necessary  to  curb  it 
with  plank,  which  plank  the  defendant  pro- 
cured. The  plaintiff  continued  the  work  for 
seventeen  days  longer,  when  water  was 
reached.  Work  was  then  suspended  for  four 
days,  at  the  end  of  which  time  the  defendant 
told  the  plaintiff  that  unless  the  work  was 
completed  within  two  or  three  weeks  from 
that  time  he  should  wait  no  longer.  The 
plaintiff  was  proceeding  to  draw  stone  and 
intended  to  perform  the  contract  within  the 
extended  time  when  the  defendant  forbade 
him  to  work  there  longer  and  filled  up  the 
well.  In  an  action  of  general  assumpsit  for 
work  done,  brought  by  the  plaintiff,  it  w;is 
held — 1.  That  the  limitation  of  time  in  the 
original  agreement  was  to  be  regarded  as 
waived  by  the  defendant  from  time  to  time 
nntil  the  substituted  agreement  was  made  by 
which  the  time  was  extended.  2.  That  there 
was  a  sufficient  consideration  for  the  substi- 
tuted agreement.  3.  That  the  defendant 
could  not  avail  himself  of  the  non-perform- 
ance of  the  substituted  agreement  by  way  of 
defense,  because  he  had  himself  prevented  the 
performance.  4.  That  the  plaintiff  had  a 
right  to  rescind  the  agreement  and  sue  in 
general  assumpsit  for  work  and  labor.  5. 
That  the  plaintiff's  right  to  recover  in  gen- 
eral assumpsit  was  not  limited  to  work  done 
under  the  substituted  agreement,  but  em- 
braced all  the  work  done.     Cotiimlly  v.  Dwoe. 

670 

3.  Where  the  court  below  did  not  find  in 
terms  that  the  defendant  had  waived  the  per- 
formance of  the  agreement  within  the  time 
originally  limited,  but  did  find  that  after  the 
time  limited  had  expired  the  defendant  fur- 
nished plank  for  curbing,  so  that  the  work 
might  go  on,  and  that  the  work  was  contin- 
ued with  his  knowledge  and  acquiescence,  it 
was  held  that  it  clearly  appeared  that  the 


defendant  had  waived  the  performance  of  the 
agreement  within  the  time  originally  linii:ed. 

t'6. 

WAEEHOTJSE-MAN. 

1.  In  the  case  of  depositaries  for  hire  where 
the  goods  are  lost,  the  authorities  are  not 
agreed  as  to  whether  the  burden  of  proof  of 
negligence  is  on  the  owner  of  the  goods  or  of 
reasonable  care  on  the  depositary.  In  &ig' 
land  it  is  held  that  the  burden  is  upon  the 
owner,  but  the  couns  in  this  country  have  in 
some  cases  held  otherwise.  Boia  v.  Uartfo:d 
fr  New  Uavm  R.  IL  Co,  272 

2.  The  defendants,  a  railroad  company,  having 
transported  for  the  plaintiff  eighteen  bales  of 
cotton,  held  the  same  at  their  warehouse  to 
be  called  for  by  him,  but  ultimately  delivered 
to  him  but  sixteen.  The  two  other  bales  had 
been  in  some  manner  lost.  In  assumpsit 
against  the  defendants  as  warehouse-men  for 
the  non-deliveiT  of  the  two  bales,  the  plain- 
tiff having  offered  no  proof  of  negligence 
except  what  was  to  bo  inferred  from  the  re- 
ceipt and  non-delivery  of  the  bales,  and  the 
dv4endants  not  having  explained  how  the 
bales  had  been  lost  or  in  any  manner  ac- 
counted for  them,  nor  shown  that  they  had 
exercised  reasonable  care  to  prevent  their 
loss,  the  court  ruled  that  the  oefendants,  to 
deliver  themselves  from  responsibility  for  the 
goods,  were  bound  to  prove  either  a  delivery 
to  the  plaintiff  or  that  they  had  exercised  or- 
dinary care  in  keeping  them,  and  that  under 
the  circumstances  the  burden  was  not  on  the 
plaintiff  to  show  the  mann^  of  the  defend- 
ants' negligence  by  means  of  which  the  loss 
occurred.  Held  uat  this  ruling,  in  the  cir- 
cumstances of  the  particular  case,  was  cor- 
rect, wb. 

WARRANT. 
See  Chimiital  Wabeant. 

WARRANTY  OF  PERSONAL  PROP- 
ERTY. 

1.  Where  on  a  sale  of  goods  with  warranty  the 
vendee  had  accepted  the  goods  ai^  examina- 
tion, there  being  no  fraud  on  the  part  of  the 
vendor,  it  was  held  that  he  could  not  after- 
wards, on  account  of  a  breach  of  the  war- 
rantv,  rescind  the  contract  and  return  the 
goods,  in  the  absence  of  any  agreement  to 
that  effect.  Scranton  v.  Meckama'  Trodimg 
Co.  130 

2.  The  inle  of  damages  in  cases  of  warranty 
broken,  is  the  diflference'  in  value  between 
the  goods  as  warranted  and  the  goods  as  thev 
proved  to  be.  i, 

WILL. 
1.    Where  a  testator  has  omitted  words  in  a 
will  which  are  necessary  to  express  the  mean- 
ing intended,  and  the  intended  meaning  is 
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clearly  inferable  from  the  will  taken  as  a      the  $400  given  to  his  Fon,  and  that  those 

whole,  the  court  will  W  construction  supply  words  should  be  supplied  in  construing  the 

'    the  omitted  words.    KeUogg  v.  Mix,         243  legacy  to  her.                                                 i6. 

2.  A  testator  made  no  other*  provision  for  his  3.  A  testator  devised  real  estate  to  his  two 
widow  than  the  following ;  "  After  pacing  my  daughters  A  and  i/,  "  meaning  and  intend- 
dcbts  I  give  to  ray  beloved  wife  C*,  in  trust  Ing  that  all  the  children  that  have  been  or 
fur  the  maintenance  of  herself  during  her  may  be  bom  of  their  bodies  shall  become 
life  and  of  my  dau&^hter  E  so  long  as  she  heirs  to  the  same."  At  the  time  the  will 
remains  single ;  and  to  my  son  O  $400  a  was  made  both  the  daughters  had  illegitimate 
year  to  be  paid  to  him  by  my  trustees."  A  children.  Held  that  the  daughters  took  an 
previous  clause  had  given  the  entire  prop-  estate  in  fee,  and  that  the  provision  ih  the 
erty  to  trustees  for  the  purpoe^  to  be  stated  will  with  regard  to  their  children  was  to  be 
in  the  will.  No  other  disposition  of  the  in-  understood  as  meaning  only  that  the  testator 
come,  which  was  over  $4000  a  year,  was  wished  the  illegitimate  children  to  be  re- 
made during  the  life  of  the  widow,  but  the  gaided  as  their  heirs  equally  with  legitimate 
income  was  given  to  his  children  after  her  ones.  Uughes  y.  KnowUon,  429 
death,  and  any  appropriation  of  any  part  of  4.  Heirs  at  law  are  not  to  be  disinherited 
the  principal  of  the  estate  before  her  death  without  a  clear  intention  to  do  so,  and  that 
was  forbidden  unless  with  her  consent ;  and  intention  must  be  carried  out  by  actually 
there  was  a  provision  that  she  should  have  vesting  Uio  estate  in  other  devisees.  to. 
the  entire  use  of  her  portion  of  the  estate 

until  her  death.    Held  that  it  was  dear  that  WITNESS, 

the  tesutor  intended  to  give  his  widow  the  g^  EyiDBHCB  9. 

net  income  of  the  estate  during  Ler  life,  except  ' 


yOi-  y^*'    ^ 
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